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ACT:

Appeal agai nst acquittal-Interference by the High
Court-If two views about a particular. circunstance are
possi ble, interference by the Hi gh Court with the
conclusions arrived at by the Sessions Court is not
per m ssi bl e unless the conclusions were- not possible-
Criminal Procedure Code, 1973, Section 378-Evidence Act (1
of 1872), Section  3-Appreciation of evidence- Crimna
trial-Crcunstantial evidence-Powers of the  Supreme Court
(Enl argenent  of Crimnal Appellate Jurisdiction) Act,
Section 2.

HEADNOTE:

In the State appeal against (acquittal, appellant Babu
his father Minna and Tul ai yan were convicted by  the High
Court of Allahabad and sentenced to life inprisonment.

The prosecution case as unfolded in the First
Informati on Report and the evidence is that Dhani Ram the
deceased who was living wth his father-in-law in village
Euretha came on 7th of October 1969 to tho house of his
father Aludhya in village Therro for getting his |ands
pl oughed. On the 8th COctober 1969 at about-9 A. .M, he al ong
with his father left village Therro for village Kurotha for
getting seeds fromone of Dhani Ramis friends. Wen the two
reached the field of Malkhan which is said to be near the
templ e of Ram Kund, the appellants cane out frominside the
Jhunri field of Ml khan and started beating Dhani Ramwith
lathis. Wiile Tulaiyan, appellant No. 3 caught -hold of
Aj udhya and prevented him fromhaving his son Dhani Ram
rescued, the other two continued to beat him to ‘death
pursuant to the F.1.R filed at S.30 p.m at the police
station which was about 12 miles away, Sub Inspector Prem
Narain reached the spot at 3 A M on 9th October, found the
dead body of Dhani Ramlying between the fields of Hal kha
and Mal khan, sent it for postnortem and after investigation
filed the chargesheet.

The prosecution produced three Wi t nesses- Aj udhya,
father of deceased as PW1, Arjun PW2 and Kashi Ram PW 3,
both PW 2 and PW 3 bei ng nei ghbours of PWI and of the sane
caste. to prove the case along with the post nortem report
whi ch showed the stonmach and bl adder of the deceased enpty
and the large intestine with faceal matter
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Al the appellants entered a plea of non-guilty. Babu's
defence was that the case was foisted agai nst himas he had
earlier on 17th of July 1969
329
filed a conplaint under section 498 |.P.C against Dhan
Ram his brother Ghurka, their maternal uncle Hal ka and one
Ram Charan for enticing Babu's wife away. Tul aiyan took tho
plea that he was being inplicated as he was one of the
witnesses in the earlier case under section 498 |.P.C

On apprai sal of evidence the Sessions Judge cane to the
concl usion that the evidence produced by the prosecution was
too feeble to base any conviction on that. In his opinion
there was no notive on the part of the appellants, and the
wi tnesses could not be said to be independent and they were
nere chance witnesses. Ho further found that tho probability
of Dhani Ram being attacked while it was dark before he had
evacuated or takeon his~ breakfast could not be weeded out
and in all probability the occurrence had taken place not at
tho place alleged by the Prosecution. On those findings he
acquitted all the accused.

On appeal,” however, the H-gh Court set aside the order
of acquittal and convicted the appellants under section 302
road with section 34~ I.P.C. and sentenced each of themto
undergo inprisonment for |ife. Hence tho appeal under
section 2 of the /Suprene Court (Enlargonont of Crimna
Appel | ate Jurisdiction) Act 1971

Al owi ng tho appeal, the Court D
N

HELD: 1:1 The -appellate court should be slow in
di sturbing the finding of fact of the trial court and if two
views are reasonably posd4sible of the evidence on the
record, it should not interfere sinply because it feels that
it would have taken a different viewif the case bad been
tried by it, because the trial judge has the advantage of
seeing and hearing the witnesses and the initial presunption
of innocence in favour of the accused is not weakened by his
acquittal. [335 P-@

State of U.P. v. Samman Dass, [1972] 3 S/C R 58,
fol | owed.

1:2 In the instant cases a perusal of —tho evidence
produced and the two judgments of the courts below make it
clear that tho conclusions arrived at by the Sessions court
were fully justified and should not have been lightly set
aside by the High Court. The curmulative effect” of the
various circunstances in the opinion of the Sessions Judge
did throw doubt on the prosecution case and if the | earned
Sessions Judge in the circunmstances did not think it safe to
rely upon the evidence produced on behal f of t he
Prosecution, he commtted no error either as to the tinme of
occurrence or the venue of the occurrence, or the notive for
nmurder, or the notive of PW1 to inplicate tho appellants by
treating the Wi t nesses as i nterested and/ or chance
wi tnesses. [336 D-E, 334 B-(

JUDGMVENT:

CRI' M NAL APPELLATP JURI SDI CTION: Crim nal Appeal No. 25
of 1976.

Fromthe Judgnment and order dated the 17th Septenber
1975 ' of the Allahabad Hi gh Court in Governnent Appeal No.
163 of 1971.
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S. K. Mehta and M K. Dua for the Appellant.

Dal veer Bhandari, H M Singh and Ranbir Singh Yadav for
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t he Respondent.

The Judgrment of the Court was delivered by

M SRA, J. The present appeal under s. 2 of the Suprene
Court (Enlargenment of Criminal Appellate Jurisdiction) Act
is directed against the judgment of the H gh Court of
Al | ahabad dated 17th Septenber, 1975 setting aside the order
of acquittal passed by the Sessions Judge and convicting the
appel l ants under s. 302 read with s. 34 | PC and sentencing
thermto undergo inprisonnment for l|ife.

It appears that wife of Babu, appellant No. 1 had been
enticed away. He, therefore, filed a conplaint on 17th of
July, 1969 against Dhani. Ram the deceased, his brother
Ghurka, their maternal uncle Hal ka and one Ram Charan under
s. 498 |PC. The prosecution n case as unfolded in the first
information report andthe evidence is that Dhani Ram
deceased, used to live at the house of his father-in-lawin
village Kuretha. On 7th~ of Cctober, 1969 he cane to the
house of his father ~Ajudhya in  village Therro for getting
his | ands  pl oughed. Next day at about 9 A M he along with
his father “left village Therro for village Kuretha. His
father was going there for getting seeds fromone of Dhan
Ramis friends. Wen the two reached the field of Mlkhan
which is said to be near the tenple of Ram Kund, the three
accused canme out frominside the jhunri field of Ml khan and
started beating Dhani Ram wth |athis. Tulaiyan, appellant
No. 3 caught hold of Ajudhya, the father of Dhani Ram and
prevented him fromhaving his son rescued. The other two
continued beating Dhani Ramto death. The first information
report was |odged at  the police station at = a distance of
about 12 mles at 5-30 P.M by Ajudhya. Sub-Inspector Prem
Narain reached the spot _at 3 AM On 9th Cctober. He found
the dead body of Dhani Ram |lying on the way between the
fields of Halka and Mal khan. He prepared the challan of the
dead body and a letter for postnmortem and sent the dead body
for postmortem Thereafter he investigated the case and
submi tted the chargesheet against the three appellants.

The accused denied the charge. Babu said that 'the case
was start ed against himas he had filed a conpl ai nt under
s. 498 | PC against Halka and three others. Tulaiyan'in his
def ence said that he had
331
been inmplicated as he was a witness for Babu in the crinna
case A under s. 498 | PC

According to the doctor, who conducted the postnortem
the death had taken. place at about 48 hours before
postnmortem He, however, admitted that there could be a
difference of two to four hours either way in the duration
given by him Postnmortem report showed the  stonmach and
bl adder of Dhani Ram enpty. There was faecal = matter at
places in the large intestine. There was al so faecal nmatter
stuck to the addah dhoti which Dhani Ram was weari ng.

The prosecution produced three w tnesses to prove its
case. On appraisal of evidence the Sessions Judge canme to
the conclusion that the evidence produced by the prosecution
was too feeble to base any conviction on that. In his
opi nion the wtnesses could not be said to be independent
and they were nere chance witnesses. He further found that
the probability that Dhani Ramwas attacked while it was
dark, before he had evacuated or taken his breakfast could
not be weeded out and in all probability the occurrence had

y taken place not at the place alleged by the
prosecution. On these findings he acquitted all the accused.

On appeal, however, the H gh Court set aside the order
of acquittal and convicted the appellants under s. 302 read
with s. 34 IPC and sentenced each of them to undergo
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i mprisonnent for life. E

The circunstances whi ch wei ghed with the Sessions Court
for disbelieving the evidence of the prosecution, in our
opi nion, appear to be weighty. According to prosecution
Dhani Ram had come to help his father in ploughing his
fields on 7th October, 1969, but fromthe evidence on record
it is clear that he came in the evening of 7th COctober to
village Therro and left the sane for village Kuretha the
next day at 9 A M It does not stand to reason that Dhani
Ram would |eave for a different village at a distance of
about S or 6 mles wthout easing hinmself or w thout taking
his breakfast. But, as the doctor in postnortem exam nation
had found the stomach and bl adder of the deceased Dhani Ram
to be enpty, this gave a handle to A udhya to depose in the
evidence that Dhani Ram had not taken breakfast while
| eaving village Therro for village Kuretha. The presence of
the faecal matter in the large intestine does indicate that
Dhani Ram had not evacuated. There- fore, the possibility
that Dhani Ram was done to death early in the norning before
he had evacuated is Dot weeded out. A udhya,

332

P.W1, in his deposition has clearly stated that Dhani Ram
used to ease hinself just after getting up fromthe bed but
he was not in a position to say whether on that fateful day
Dhani Ram had gone to ease hinself just after getting up
fromsleep. |If Dhani’ Ramwas in the habit of going out to
ease hinself wearly in the norning just after getting up

there seems to be no reason why he would not go to ease
hinself on that day if he was to go to his father-in-law s
house.

The Sessions Judge al so cane to the conclusion that the
pl ace of occurrence was not the one as alleged by the
prosecution in the first information report. In the FIR It
has been stated that assault on Dhani Ram had been made at
the field of Ml khan near Ram Kund Tenple. According to the
Sub- I nspector the dead body and the blood were found near
the field of Malkhan which is at a distance of nore than a
furlong from Ram Kund Tenple. Ajudhya, P.W 1, stated before
the court of Sessions that attack on Dhani Ram was made when
he and Dhani Ram reached the field of Ml khan. He ~further
added that Ram Kund Tenple is also at that very place. From
this statement it is apparent that the assault on Dhani~ Ram
was nmade just near the temple. Kashi Ram P.W 3, also
deposed before the committing Magistrate that he heard noise
near Ram Kund Tenple. He did not say before the conmitting
Magi strate that when he reached the field of Ml khan he saw
the occurrence. But, in the court of Sessions he denied that
he had made the aforesaid statement before the conmtting
Magi strate. However, it was proved fromExrt. Kha. 5 that he
di d depose before the committing Magistrate that when he
reached near the tenple he heard the noise.

The prosecution case in the initial stage was that the
assault had been made near Ram Kund Tenple. O course, it
was also nmentioned in the FIR that the field of Ml khan was
nearby. The Sub-Inspector did not take care to find out if
any of the fields of Mal khan was near the tenple. There
m ght be sone other field of Mal khan near the tenple and the
reference to that field night have been nmade in the first
i nformati on report.

The injuries on Dhani Ram al so i ndi cated that
practically all the injuries were on his face and there were
hardly any injuries on any other part of his body. This also
suggests that the injuries had been caused while Dhani Ram
was |ying on the ground.

The other two witnesses, Arjun and Kashi Ram deposed
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that they saw the occurence from near the nallah. This
nallah is far away

333
fromthe tenple. A person standing at that place could not
see the. A marpeet going on near the tenple, as wll be

clear from a reference to the site plan attached to the
paper book. The learned Sessions Judge observed that the
pl ace of occurrence was perhaps shifted to nake it appear
that the witnesses standing near the nallah could see the
mar peet .

Even assuming that the assault had taken place near the
field of Mal khan, the | earned Sessions Judge was of the view
that the witnesses had not seen the assault and that Arjun
and Kashi were nmere chance witnesses on their own show ng.
They were alleged to be going to village Dhanora for
purchasi ng seeds and on the way they happened to see the
occurrence. Arjun -and Kashi were Gadarias to which caste
Aj udhya also belonged and were  next door neighbours of
Aj udhya. They were on friendly terns, neeting everyday. They
cane into the witness box only to help Ram Charan, one of
the accused in the case under s. 498 | PC, who al so bel onged
to the same caste of CGadarias as the two witnesses. In the
opi nion of the | earned Session Judge the fact that the other
two. witnesses, nanely, Arjun and Kashi were also going to
another village Dhanora for seeds and they happened to see
the occurrence was too nuch of a coincidence. No owner of
any of the fields in the vicinity has been produced as a
wi t ness on behal f of 't he prosecution.

The bl ood-stained earth said to have been taken from
near the field of Ml khan was sent to the chem cal anal yst
and the serologist but the report of the serologist has not
been produced before the court, and, therefore, it cannot be
said that the bl ood recovered fromthe site was human bl ood.

The | earned Sessions Judge was also of the view that
the accused had no notive to nurder Dhani Ram i nasnuch as in
the conplaint under s. 498 IPCit was said that Ra n Charan
and Ghurka had enticed away the w fe of Babu but they kept
her at the house of Dhani Ram A udhya, the father of the
deceased, stated before the investigating officer that Babu
etc. accused in the present case were under the inpression
that Dhani Ram had kept the woman at his house and had
enticed her for his M Hal ka. But before the Sessions
Court in cross-exam nation he admtted that the wife of Babu
had been enticed away by Churka and Ram Charan and then they
did not keep the girl with thembut sent-her to her Mika
Next day he, however, deposed that Dhani Ram hinself had
told him that the woman had cone to his house. He kept her
for sonme tine
334
and then sent her to her Miika. The worman had returned to
Babu before the murder had taken place. However, the case
under s. 498 IPC was pending at the tine of the rmurder of
Dhani Ram and Ajudhya and his famly nmenbers m ght  have
availed of the opportunity to inplicate Babu who was
conpl ainant in that case, and his brother Minna and Tul aiyan
who were witnesses in that case. A udhya m ght have got them
behind the bars so that there nmight not be any body left to
do pairwi in that case

The cunul ative effect of the wvarious circunstances
enuner at ed above, in the opinion of the Sessions Judge, did
throw doubt on the prosecution case and if the |[earned
Sessions Judge in the circunstance did not think it safe to
rely upon the evidence produced on behal f of t he
prosecution, he conmitted no error

The High Court, however, negativated the suggestion
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that Ajudhya was interested in falsely inplicating the three
accused in this case so as to prevent them from doi ng pairwi
inthe crimnal case under s. 498 IPCinstituted by Babu
The Hi gh Court observed:

"...that conplaint was against Dhani Ram Hal ka,

13 Ram Charan and GChurka. In that conplaint neither

Aj udhya nor any other eye w tnesses produced on behal f

of the prosecution had been arrayed as accused. There

is nothing on the record to show that Ajudhya was
taking any interest in the crimnal [itigation
instituted by Babu Ram It is difficult to believe that
while promptly lodging the first information report
Aj udhya was thinking in terns of inplicating persons
who could do pairw agai nst Dhani Ram and others. If at
all, Audhya would be ‘interested in seeing that the
real assailants of his son are brought to book."
The observation mnmade by the High Court would be correct if
Aj udhya and the two wi t nesses had really seen the
occurrence. But if they were Dot on the scene of occurrence
they mght ~drawon their imagination and try to inplicate
persons on._ whomthey hada sus-picion. In our opinion the
H gh Court was not justified in conming to a different
conclusion if the conclusion drawn by the Sessions Judge was
a pl ausi bl e and possi bl e one.
335

Arjun, P.W 2. and Kashi Ram P.W 3 were Gadarias by
caste. Ajudhya was also Gadaria by -caste. Arjun and Kash
Ram were just next door neighbours of Ajudhya and they were
on friendly and visiting ternms. Two of the persons accused-
inthe conplaint filed by Babu were al so Gadarias by caste.
The | earned Sessions Judge in the circunstances branded
those witnesses as not independent. As observed earlier, the
H gh Court, however, held that they would not be interested
ininplicating false persons nerely on the ground that they
were next door nei ghbours. The Hi gh Court further took the
view that no question was put to the w tnesses that Ml khan
had two fields, one adjoining Ram Kund tenple and the ot her
at a short distance away fromthe other. It was not for the
accused to prove that there was another field of ‘Mal khan but
it was for the prosecution to prove by conclusive evidence
that Ml khan had only one plot and no ot her plots.

About the tine of occurrence also the H gh Court
reversed the finding of the Sessions Court that the
possibility was that Dhani Ramwas done to death in the
early hours of 8th October before he had gone to ease
hi nsel f. The reasons given by the Sessions Court appear to
be more plausible on the materials on the record. In any
case, even if two views were possible, the H gh Court should
not have interfered with the conclusions arrived at by the
Sessions Court unless the conclusions were not possible. If
the finding reached by the trial Judge cannot be said to be
unreasonabl e, the Appellate Court should not disturb it even
if it were possible to reach a different conclusion on the
basis of the material on the record because the trial Judge
has the advantage of seeing and hearing the w tnesses and
the initial presunption of innocence in favour of the
accused is not weakened by his acquittal. The appellate
Court, therefore, should be slowin disturbing the finding
of fact of the trial court and if two view are reasonably
possi bl e of the evidence on the record, it is not 'expected
tointerfere sinple because it feels that it would have
taken a different view if the case had been tried by it.
This Court in UP. State v. Samman Dass(1l) dealing with a
simlar situation laid down the follow ng postul ates:

"There are, however, certain cardinal rules which
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have always to be kept in view in appeals against

acquittal. Firstly, there is a presunption of innocence

in favour of
336

the accused which has to be kept in mnd, especially

when the accused has been acquitted by the court bel ow

secondly, if two views of the matter are possible, a

view favourable to the accused should be taken

thirdly, in case of acquittal by the trial judge, the
appel l ate court should take into account the fact that
the trial judge had the advantage of [ooking at the
deneanour of witnesses; and fourthly, the accused is
entitled to the benefit of doubt. T he doubt should,
however, be reasonable and ... should be such which
rational thinking “men will reasonably, honestly and
consci entiously entertain and not the doubt of a timd

m nd which fights shy-though unwittingly it may be-or

is afraid of the |ogical consequences, if that benefit

was not given."

We have closely perused the evidence produced in the
case and -al so gone through the two judgment of the Sessions
Court as well as the high Court, and after hearing the
counsel for the parties at some length we are satisfied that
the conclusions arrived-at by the Sessions Court were fully
justified and should not have been |ightly set aside by the
H gh Court.

For the reasons given above the appeal nust succeed and
it is accordingly allowed and the judgment of ‘the H gh Court
dated 17th Septenber, 1975 is set aside and that of the
Court of Sessions is restored
S. R Appeal al | owed.
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