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PETI TI ONER
T. L. THATHACHARI AR,

Vs.
RESPONDENT:
THE COW SSIONER, HR C E. & ORS
DATE OF JUDGVENT: 02/ 09/ 1998
BENCH

SUJATA V.  NMANCHAR, G B. = PATTANAI K

ACT:

HEADNOTE

JUDGVENT:

JUDGEMENT

SUJATA V. MNANOHAR, J.

Leave granted.

These appeals pertain to a ~ scheme for t he

adm nistration of Devarajaswany Tenpl e at Kancheepuram and
Trusteeship of the said tenple. The scheme was originally
settled in 1909 in an application made originally before the
District Court of Chengalpattu, Tami| Nadu being O S. No.
11 of 1907. This application was filed under section 539 of
the Cvil Procedure Code of 1882. Utimately when the
matter came before the H gh Court and the schenme was settled
on 15th of Novenmber, 1909, the Civil Procedure Code of 1908
had come into force and the schene was framed under Section
92 of the Code of civil Procedure 1908. Thi s /schene
thereafter remained in force until it was nodified by the
H gh Court of Madras on 17.11.1941 in A'S. No. 175 of
1934. This nodification was done under the Madras Hi ndu
Rel i gi ous Endowrents Act (Act 2 of 1927) (hereinafter
referred to as the Act of 1927) which was then in force.

In 1965 the Deputy Conmi ssionerr of H ndu Religious

and Charitable Endownents, Mdras initiated proceedings
under Section 64(5) of the Madras (Taml Nadu) Hi ndu
religious and Charitable Endowrents Act, 1959 (hereinafter
referred to as the Act of 1959) which was then in force, for
the nodification of the schene settled by the H gh Court by
its order of 17.11.1941. These proceedi ngs were contested
by Kanchepuram That hachariar fanmily who contended that the
Deputy Comm ssioner had no jurisdiction to nodify the scheme
settled by the H gh Court of Madras in 1941. The Deputy
Conmi ssi oner, however, passed an order in the proceedings
initiated wunder Section 64(5) of the Madras H ndu Reli gi ous
and Charitabl e Endowrents Act, 1959 holding that he had
jurisdiction to nmodify the schene.

The present appellant filed a wit petition No.

2468 of 1969 before the H gh Court of Midras challenging the
order of the Deputy Commi ssioner. The wit petition was
dismssed by a single Judge of the H gh Court. Thi s
j udgenent was upheld in appeal by a Division Bench of the
Madras High Court by its judgenent and order dated 6.7.1970
(T.D. Thathachariar Vs. Deputy Conmi ssioner, [1970 2
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ML.J. 475]). The Deputy Comm ssioner, however, thereafter
by his order dated 3.10.1973 decided to drop the proceedi ngs
under Section 64(5). In appeal, however, the Comni ssioner
Tami| Nadu Hindu Religious and Charitable Endownent s
remanded the matter to the Deputy Commi ssioner
The Deputy Comm ssioner thereafter on 25.6.1982
initiated proceedi ngs under Section 64(5) of the Act of 1959
for nodification of the schene settled by the Hi gh Court of
Madras in 1941. The Deputy Comm ssioner proposed a
nodi fication of the entire scheme against which a wit
petition was filed before the H gh Court of Madras to set
asi de the schene so proposed. The wit petition so filed by
the appellants was di sm ssed by a Single Judge of the Madras
Hi gh Court. Wit Appeal No. 122 of 1987 was filed before
t he Division Bench of the Madras High Court by the
appel | ant .
On 12.2.1987 another Wit Petition No. 2082 of 1987
was filed by the appellant before the Mdras H gh Court
chal l enging the validity of Section 64(5) and 118 of the Act
of 1959. This ~wit petition was disnissed by the High
Court. The appellant preferred Wit Appeal No. 141 of 1987
agai nst the said judgenent and order. Both the wit appeals
122 of 1987 and 141 -of 1987 were heard together by a
Di vision Bench of ‘the Madras Hgh CQurt. Both the wit
appeal s were di smssed by the Hgh Court by the inpugned
j udgenent . The present appeals arise from the said
j udgenent dated 2.5.1997 of the Division Bench of the High
CQurt of Madras.
The appell ant contends that the Deputy Conmi ssioner
has no jurisdiction under Section 64(5) of the Act of 1959
to nodigy a schene originally framed under section 92 of the
Cvil Procedure Code by the Madras High Court. To decide
this issue it is necessary to look at the rel evant
provisions of the various Acts which have governed Hi ndu
Rel i gi ous Endownents in the State of Tanmi| Nadu. The schemne
as originally franed was wunder Section 92 of the Cvi
Pr ocedur e Code. Thereafter the Madras H ndu Religious
Endownents Act (Act 2 of 1927) cane into force. Section 75
of the said Act of 1927 is as follows:-
"Section 75: Where the admi ni stration of a
religi ous endowrent is governed by any schene
settled under section 92 of the Code of Gvi
Procedure 1908, such schene shall, notw thstanding
any provisions of this Act which nay be inconsistent
with the provisions of such schene, be deemed to be
a scheme settled under this Act; and such schene may
be nodified or cancelled in the manner provi ded by
this Act.
Therefore, the schene in the present case which was settled
under Section 92 of the Code of Cvil Procedure 1908 was
deened to be a schene settled under the said Act “of @ 1927.
Section 57(9) of the said Act of 1927 provided as follows: -
"Section 57(9): Any scheme of administration
settled by a court under this section or which under
section 75 is deened to be a schene settled under
this Act nmay, at any tinme for sufficient cause, be
nodi fied or cancelled by the court on an application
made by the Board or the trustee or any person
havi ng i nterest but not otherw se."
Therefore, under the said Act of 1927 the existing schene in
the present case could be nodified or cancelled by the court
on an application nade by the Board (constituted under the
said Act) or the trustees or any person having interest. It
was in exercise of this power under Section 57(9) of the
said Act of 1927 that the schene was settled by the Madras
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Hi gh Court by its order of 17th of Novenber, 1941
The said Act of 1927 was succeeded by the Madras
H ndu Rel i gi ous and Charitabl e Endownents Act (Act No. 19 of
1951) (hereinafter referred to as the said Act of 1951).
Secti on 103 of the said Act of 1951 provided that
"notwi t hstandi ng the repeal of the Madras H ndu religious
and Charitable Endownent s Act being Act 2 of 1927
(hereinafter referred to as "the said Act’')..... (d) al
schenes settled or nodified by court of |aw under the said
Act or under Section 92 of the code of Civil Procedure 1908
shall be deened to have been settled or nodified by the
court under this Act". Section 103(d) is as follows:-
"Section 103(d): . all schenes settled or nodified by
a court of law under the said Act or under section
92 of the Code of G vil Procedure, 1908, shall be
deenmed to have been  settled or nodified by the
Court under this Act. and shal | have ef f ect
accordi ngly.
Therefore, the existing schene in the present case
was deemed to be a schenme under the said Act of 1951. Section
62(3)(a) of the said Act of 1951 provided as follows: -
"Section 62(3)(a): Any schene for t he
administration of areligious institution settled or
nodi fied by the Court in a suit  under sub-section
(I') or on an appeal under sub-section (2) or any
schene deened under section 103, clause (d) to have
been settled or nodified by the Court may, at any
time, be nmodified or cancelled by the Court on an
application nmade to it by the Conmissioner, the
trustee or any person having interest.
Therefore, under the provision of Section 62(3)(a)
of the said Act of 1951, the schene in the present case
whi ch was deened to be a schene under the said Act ‘of 1927
by wvirtue of Section 103(d) coul d be nodified or cancelled
by the court under Section 62(3)(a) of the new Act of 1951
No such nodification was, however, made.
The Act of 1951 was succeeded by the Madras (later
renamed as Tam | Nadu) Hondu Religious and Charitable
Endowrent s Act being Act22 of 1959.  Section 118 of the said
Act of 1959 repealed the Madras H.ndu Religious and
Charitable Endownent s Act of 1951. However, under
sub-section 2(a) of Section 118, notw thstanding the repea
of the said Act (Act Xl X of 1951), schene settled or deened
to have been settled under the said Act, i.e. the Act of X X
of 1951 shall, in sc far as they are not inconsistent with
this Act, be deenmed to have been settled by the appropriate
aut hority under the corresponding provisions of “this Act,
and shall have effect accordingly. Section 118(2)(a) is as
foll ows: -
"Section 118(2)(a): all rules made, or deened to
have been nade, notifications or certificates issued
or deened to have been issued, orders passed or
deened to have been passed deci sions made or ' deemed
to have been nmade, proceedings or action taken or
deened to have been taken, schenes settled or deened
to have been sattled and things done or deened to
have been done by the Governnent, the Commi ssioner
a Joint Conmittee or an Assisttant Conmissioner
under the said Act, shall in so far as they are not
inconsistent with this Act, be deened to have been
made, issued, passed, taken, settled or done by the
appropriate authority under t he cor respondi ng
provi si ons of the Act, and shall have effect
accordi ngly.
As aresult, the present schene which becane a deened
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scheme framed under the Act of 1951, was now deermed to have

been settled under the said Act of 1959 by an appropriate

aut hority under the correspondi ng provisions of the said Act

of 1959.

Under section 64 of the said Act of 1959, the power

to settle schemes is conferred on Joint Conm ssioner or

Deputy Conmi ssioner. Sub-section 5(a) of Section 64 deals

with nodification or cancellation of a scheme in force. It

is as follows:-
"Section 64(5)(a): The joint Commissioner or the
Deputy Conmi ssioner may, at any time, after
consul ting the trustee and the person having
interest by order, nodify or cancel any schene in
force settled under sub-section or nodified by the
Board under the Madras H ndu religious Endownents
Act, 1926 (Madras Act Il of 1927), or deened to have
been settled under that Act or any scheme in force
settled or modi i ed bby t he Joi nt
Conmi ssi oner/ Deputy Conmi ssi oner or the Conm ssioner




