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Leave granted. Heard | earned counsel
2. The respondent is the |andlord and appellant is the tenant in regard to
the petition schedule shop (’shop’ for short) situated at Tundla, District
Fi rozabad. The respondent filed an eviction petition before the Prescribed
Aut hority, alleging that she had |let out the shop when she and her famly
was living at Etah, that her famly had subsequently shifted to Tundla and
that she required the shop for her husband to carry on his business in notor
parts. She further alleged that the appellant owned and possessed severa
shops near to the schedul e shop, but had not vacated the shop belonging to
her, and that he will not be put to-any hardship if he is evicted as he could
conveniently shift and occupy his own shop

3. The appel l ant herein resisted the said petition. After considering the
evi dence, the Prescribed Authority, by judgnent dated 14.3.2002, all owed

the eviction petition under section 21(1)(a) of the Uttar Pradesh Urban
Bui | di ngs (Regul ation of Letting, Rent and Eviction) Act, 1972 (’Act’ for
short). The appeal filed by the appellant was di snm ssed by the Appellate
authority by judgnent dated 13.1.2006. The wit petitionfiled by the
appel | ant before the H gh Court of Allahabad, challenging the order of the
Appel l ate Authority was al so di snissed by the order under appeal dated

28. 10. 2006.

4, We find that the concurrent findings of the Prescribed Authority and
Appel late Authority in favour of the | andl ord-respondent, on the question of
bona fi de need and conparative hardshi p, have beenrightly affirmed by the
H gh Court and no ground is nade out to interfere with the said findings of
fact.

5. Learned counsel for the petitioner, however, subnmitted that the

j udgrment of the High Court suffers froma serious Iegal infirmty as it
wongly placed reliance upon Explanation (i) in section 21(1) of the Act to
hold that it was not necessary for the landlord to prove that her need was
bona fide or conparative greater hardship. According to him explanation (i)
applies only to residential buildings and not to non-residential buildings and
the H gh Court could not have relied upon the said provision

6. For conveni ence, we may extract the relevant portion of section 21 of
the Act as follows :
"21. Proceedi ngs for rel ease of building under occupation of tenant. \026
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(1) The prescribed authority may, on an application of the landlord in that
behal f, order the eviction of a tenant fromthe building under tenancy or

any specified part thereof if it is satisfied that any of the follow ng grounds
exi sts, nanely, -

(a) that the building is bona fide required either in its existing
formor after denoblition and new construction by the |andlord for
occupation by hinself or any nenber of his famly, or any person

for whose benefit it is held by him either for residential purposes

or for purposes of any profession, trade or calling, or where the
landlord is the trustee of a public charitable trust, for the objects of
the trust;

X X X

Provi ded al so that the prescribed authority shall, except in cases
provided for in the Explanation, take into account the likely
hardship to the tenant fromthe grant of the application as agai nst
the likely hardship to the landlord fromthe refusal of the
application and for that purpose shall have regard to such factors as
nmay be prescri bed.

Expl anation.- In the case of a residential building :-

(1) VWere the tenant or any nenber of his famly (who has

been normally residing” with or is wholly dependant on hin) has
built or has otherwi se acquired in a vacant state or has got vacated
after acquisition a residential building in the sanme city,
muni ci pality, notified area or town area, no objection by the tenant
agai nst an application under this sub-section shall be entertained;

X X X X X

Clause (a) of sub-section (1) of section 21 enables the Prescribed Authority
to pass an order of eviction on an application by the landlord if it is satisfied
that the building is bona fide required by the landlord for occupation for

hi nsel f or any nenber of his fanmly. The fourth and /| ast proviso to sub-
section (1) provides that except in the cases provided for in the explanation
the Prescribed Authority shall take into account the l'ikely hardship to the
tenant fromthe grant of the application as against the likely hardship to the
| andl ord fromthe refusal of the application. Explanation (i) to section 21(1)
of the Act provides that where a proceeding for evictionis initiated by the
landlord in regard to a residential building under section 21(1) of the Act and
where the tenant or any nenber of his fam |y has acquired a vacant

residential building in the same city/town/area, the prescribed Authority

shall not entertain any objection of the tenant against the application for
eviction. In effect this neans that where the | andl ord avers and proves in an
eviction proceedings relating to a residential building under section 21(1) of
the Act, that the tenant has acquired vacant possession of a residentia
building in the sane city/town/area, it will not be permssible for the tenant
to chall enge the bonafides of the landlord or put forth any hardship as a

def ence. But the said explanation (i) to section 21(1) does not apply to non-
residential buildings. The Explanation to section 21(1) starts with the words
"In the case of a residential building". As the Explanation i's inapplicable to
a non-residential building, the bar contained in clause (i) of the Explanation
will not operate where the eviction petitionis in regard to a non-residentia
buil ding. But the fact that the tenant has acquired a suitable alternative non-
residential building my, however, be urged as a good ground to hold that no
hardship will be caused to the tenant if he is evicted fromthe prem ses |et
out to him

6. The High Court has thus commtted an error in observing the

Expl anation (i) nakes it unnecessary to exanine the bonafides of the

 andl ord and the issue of conparative hardship in this case. W are however,

of the viewthat this error on the part of the H gh Court does not necessitate
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interference with the ultinate decision of the H gh Court nor calls for a
remand as contended by the | earned counsel for the appellant. W have

al ready noticed that the Prescribed Authority and Appellate Authority have
recorded clear concurrent findings of fact that the | andl ord bona fide requires
the shop and that the appellant will not be put to any hardship in view of

avail ability of suitable shop. These findings have been consi dered and

affirmed by the High Court while dismssing the wit petition

7. We, therefore, dismiss this appeal as having no nerit, subject to the
clarification about the applicability of Explanation (i) of Sect|on 21(1) of the
Act. However, the appellant is granted time till 31st My, 2008 to vacate the

shop in question subject to his filing the usual undertaking before this Court
within a period of four weeks fromtoday and continuing to pay the agreed
rent till 31st My, 2008.




