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Cl VI L APPELALTE JURI SDI CTI ON
ClVIL APPEAL NO. _3495 OF 2008
(Arising out of SLP (C) No. 10317 of 2007)
Dadu Dayal u Mahasabha, Jai pur (Trust) .... Appellant
Ver sus
Mahant Ram Ni was and anot her .... Respondents
W TH
CONTEMPT PETITION (CIVIL) No. 120 of 2007
I N
Cl VI'L APPEAL NO. 3495 OF 2008
(Arising out of SLP (C) No. 10317 of 2007)
JUDGVENT
S.B. SINHA, J.
1. Leave granted.
2. Applicability of the principles of Res Judicata and Order Il Rule 2

of the Code of Civil Procedure having regard to an observati on made by

this Court, is involved in this appeal, which arises out of ajudgnment and
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order dated 8th May, 2007 passed by a | earned Single Judge of the Punjab

and Haryana Hi gh Court in Regul ar Second Appeal No. 4070 of 2005.

3. Appel  ant herein is a Public Trust registered under the provisions
of the Rajasthan Public Trust Act 1959 and governed by the provisions
thereof. Acquisition of a Gaddi and the managenent thereof was the

subj ect matter of a suit.

Mahant Mani Ram-Swami, admittedly was the hol der of the said

Gaddi .

First respondent clained hinmself to be the ‘Pota Chela of the said

Mahant Mani Ram Swam .

4. Di sputes and differences between the parties having arisen as
regards succession and managenment of the Gaddi, first respondent filed a
suit in the Court of Senior Sub Judge, Rohtak . It was registered as Suit
No. 295/2 of 1964. Another suit was filed by Mahant Mani Ram Sadhu
Dadu Pant hi which was marked as Suit No. 46 of 1967. The said suits

were filed for grant of permanent injunction

5. Appel l ant has claimed its entitlement to the nanagenment of the
sai d Gaddi under a WII| purported to have been executed by Mhant

Mani Ram Swami . The main controversy between the parties, therefore,
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was which party was entitled to manage the Gaddi at Kal anaur of the said
Trust. The matters relating to managenent of another Gaddi situated at

anot her place, i.e., Makhora, however, is not in dispute.

6. The learned trial judge, having regard to the pl eadi ngs of the

parties inter alia, franmed the followi ng issues :-

"1. Whet her the plaintiff is the Chela of Lahar Dass
and Pota Chel a of Mahant Mani Ranf
2. VWhet her the plaintiff is entitled to succeed to

Mahant Nitya Nand according to the custom
and | aw as application to the succession of
Ni tya Nand as Mahant and owner of property?

3. Whether Nitya Nand nade a valid will in
favour of defendant No.1? If so, to what
ef fect?
4, Whet her the suit lies in the present forn®?"

An addi tional i ssue was franmed, after the defendant Nos. 3 & 4
were i npl eaded as parties in the suit, which reads : -
"5- A Whet her defendant No.3 or defendant No.4 was

the Chela of the | ate Mahant Mani Ram and is
now t he present Mahant of the institution?

7. The principal issues were decided against the first respondent.
The suit was dism ssed hol dings that he was not entitled to hold or

nmanage the Gaddi in question.
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An appeal preferred thereagainst, being Cvil Appeal No. 89/13 of
1973, was dismissed by the Additional District Judge, Rohtak by his

orders dated 2nd January, 1973, holding :-

"Neverthel ess, there is sufficient evidence to show
that Nitaya Nand and Mahant Lahar Dass were the

Chel as of Mahant Mani Ram and this appellant is the
Chel a of Lahar Dass. Mahant Mani Ram used to be

the Dohli Dar of certain agricultural |lands and after
his death the nutation entry Ex.P.13/6 was sancti oned
by the revenue authorities on 16.7.1958. Lahar Dass
had a predeceased Mahant Mani Ram "

It was furthernore held : -

"Therefore, nmy finding also is that the appellant has
failed/in inproving that he was appointed as the
Mahant of Gaddi by the Bhai k in accordance with the
prevailing customand practice. Even the witing in

t he Bahi 'showi ng paynents- of certain noneys to the
nmenbers of the at by the Bhai k by the appellant has
been wi t hhel d."

It was furthernore held : -

"I'n that connection it is found that the appellant is the
Chel a of Lahar Dass and that Lahar Dass and Mahant

Ni taya Nand were Gurbhai (Chelas of the said Mani

Ram) . But, that does not conme to the-aid of the

appel l ant for the reason that he has failed to prove that
he was appoi nted as the mahant by the Bhaik in
accordasnce with the prevailing custom

In the connection of issue No.3 it is found that
al t hough Mahant N taya Nand di d execute this will,
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whi ch has been attested by two witnesses in a sound
di sposing nmi nd he was not conpetent to execute such

a wll because his interest in the properties was
limted by the period of tenure of the office of Mhant
of the Gaddi."

However, the finding of the trial court on issue No.4 was reversed.

8. A second appeal was preferred thereagai nst before the Hi gh Court

whi ch was regi stered as Regul ar- Second Appeal No.800 of 1973. The

H gh Court al lowed the purported register of the ‘Bhaik’ to be produced

as additional evidence. It entered into the merit of the matter and held as

under: -

" The oral evidence produced by the plaintiff to
prove this fact in the Trial Court, was discussed by the
| ower ‘Appel |l ate Court as well, but as observed earlier
the | ower Appellate Court did not believe those

wi t nesses because all of themhad stated that such a
witing was nadein the register when the plaintiff
was appoi nted as Mahant and that witing was

attested by sonme of the menbers of the Bhaik, yet the
same was not produced-in the Trial Court. Thus their
testi nony was never - dishelieved as such. Because of
the non-production of the witing Exhibit PW14/A

the finding was gi ven against the plaintiff by the two
Courts below Since this Court allowed the additiona
evi dence to be produced in this Court and the said
witing has been duly proved, the findings of the
Courts bel ow under issue No.1 are liable to be set
aside."
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9. The matter came up before this Court by way of Civil Appeal No.

299 of 1987 (arising out of SLP ) No. 7600 of 1983) and by a judgnent
and order dated 2nd February, 1987 a Division Bench of this Court

al l owed the said appeal stating :-

" Speci al | eave granted. The appeal is heard.

Since the Hi gh Court has not and coul d not
have in the circunmstances of the case reversed the
finding of the trial court and the First Appellate Court
that the plaintiff was not in possession of the suit
property on the date of the filing of suit, it could not
have reversed the decree passed by the First Appellate
Court and made a decree for injunction for which suit
has been brought. W, therefore, set aside the
judgnent “and decree of the High Court and restore the
j udgrment and decree of the First Appellate Court.
This judgnent will not conme in the way of the
plaintiff/respondent filing a suit for possession, if he
is so advised."

10. Rel ying on or on the basis of the said observation made by this

Court, the second round of litigation began

11. In the fresh suit, the first respondent also inpleaded ‘ Gaddi Dadu
Dawar a Kal anur’ through hinself as the second plaintiff. Appellants

were arrayed as defendants. In the said suit a decree for possession of

the properties nentioned in paragraph 5 of the plaint (consisting of 15

itenms of properties) was prayed for.
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12. The learned trial judge by his judgnent and order dated 11th

February, 2003 opined that the said suit was barred by the principles of

res judiciata, the issues arising therein being directly and substantially in

i ssue between the parties in the previous suit as well. It dealt with in

details as to how the causes of actions in both the suits were the sane.
Respondents preferred an appeal thereagainst. The first appellate

court, however, by its judgnent and order dated 27th Novenber, 2005

reversed the judgnment and decree of the trial court holding that neither

the principles of Res Judicta nor Order Il Rule 2 of the Code of G vi

Procedure were applicable in view of the observations made by this

Court in the aforenenti oned order of this Court dated 2nd February, 1987.

13. An appeal was preferred thereagai nst by the appellants.

The Hi gh Court by reason of the inmpugned judgnent has all owed

the said appeal holding :-

" Adm ttedly, the previous suit was suit for
injunction. In the said suit finding was returned by the
trial Court that the(plaintiff has failed to prove the
owner shi p and possession and, thus, the suit for

i njunction was disnissed. Such finding was affirned

in appeal as well. This Court in-second appea

reversed the findings recorded by the | earned first
Appel |l ate Court after admitting additional evidence

and held that the plaintiff is in possession of the suit
property. In the said circunstance, above said order of
Hon’ bl e Suprene Court was passed whereby
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j udgrment and decree passed by the Hi gh Court was
set aside and liberty was given to the plaintiff to file a
suit for possession

A perusal of order passed by the Hon' ble
Suprenme Court shows that the finding that plaintiff
was not in possession in a suit for injunction recorded
by this Court was set aside and, therefore, it was
clarified that the judgment of the Court will not cone
in the way of the plaintiff to file a suit for possession
Meani ng thereby in a suit for possession, the plaintiff
could establish his title. The order of Hon'ble
Supreme Court has to be read in its entirety. Once it is
ordered that the judgment will not come in the way
for suit for possession, the suit for possession could
not be dism ssed on the basis of previous judgnent in
asuit for injunction."

14. Dr. Rajiv Dhawan, |earned Senior Counsel appearing on behal f of

t he appel | ant

i)

2)

3)

in support of the appeal submitted :-

Where the suit is barred under the principles of res judicata
or Oder Il Rule 2 of the Code of Civil Procedure, effect

t hereof cannot be taken away by a nere observation of this
Court.

In any event the principle of issue estoppal shall apply.

In any event the suit should have been held to be barred by

limtation.
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15. M. Rajiv Datta, |earned Senior Counsel, appearing on behalf of

the respondents, on the other hand, urge :-

1) The scope of the earlier suits being confined to the question
of possession as on the date of institution thereof, the
subsequent suit claimng title over the Gaddi as al so
recovery of possession was not barred under the principles
of Res Judicata or-Order Il Rule 2 of the Code of Civil

Pr ocedur e.

2) The entire issue between the parties as regards their |ega
ri ghts ‘having been | eft open, the principle of res judicata
coul d not have any application whatsoever particularly in

view of 'the fact the issues were totally different.

3) Since no issue with regard to res judicata had been framed
by the learned trial court, any finding thereon was wholly

unwar r ant ed.

16. A suit is filed on a cause of action. Wat woul d constitute a cause
of action is now well settled. It would nmean a bundle of facts which
woul d be necessary to be proved by the plaintiff so as to enable himto
obtain a decree. First Respondent’s suit for possession was preni sed on

a legal entitlenent. Appellant herein also clained its right over the
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Gaddi in question. The trial court franed several issues. Its discussion
centred round the respective pleas of the parties which had fully been

gone into.

The suit was dism ssed. The first appellate court not only went
into the question of possession of the first respondent over the Gaddi, as

on the date of institution of the suit, but the other questions.

17. Rightly or wongly a decision was arrived at that the first
respondent was held to be not entitled to hold the Gaddi and managenent
of the sane. A legal right of the appellant with regard thereto was found
favour with the first appellate court. On the aforementi oned backdrop the
i mplication of the observations of this Court nust be noticed and

consi der ed.

18. The order of this Courtis in four parts, i.e. -

i) The Hi gh Court coul d not have reversed the finding of the
first appellate court that the plaintiff was not in possession

of the suit property on the date of the filing of the suit.

ii) In view of the said finding a decree for injunction for which

the suit was filed could not have been granted.
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iii) The judgnment and decree of the first appellate court shall be
restored after setting aside the judgment and decree of the

H gh Court.

iv) The said judgment would not cone in the way of the
plaintiff/respondent in filing a suit for possession, if he so is

so advi sed.

19. The judgnment of a court, it is trite, should not be interpreted as a
statute. The meaning of the words used in a judgnent nust be found out

on the backdrop of the fact of each case. The Court while passing a
judgnent cannot take away the right of the successful party indirectly
which it cannot do directly. An observation made by a superior court is
not bi nding. What woul d be binding isthe ratio of the decision. Such a
deci sion nust be arrived at upon-entering into the nerit of the issues

i nvol ved in the case

20. If the judgnent and order of the first appellate court dated 2nd
January, 1973 was restored by this Court in its order dated 2nd February,
1987, the finding arrived at by it attained finality. The issues determ ned

therein woul d be, thus, binding on the parties.




23

http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 12 of
12
21. Section 11 of the Code not only recognizes the general principle of

res judicata, it bars the jurisdiction of the court in terms of Section 12

t her eof .

Expl anation V of Section 11 of the Code extends the principle of
res judicata stating that the reliefs which could have been or ought to
have prayed for even if- it was not prayed for would operate as res
judicata. Section 12 thereof bars filing of such suit at the instance of a
person who is found to be otherwi se bound by the decision in the earlier

round of litigation and in"a case where the principle of res judicata shal

apply.

22. We, however, are not unm ndful of the principles of estoppel

wai ver and res judicata, are procedural in nature and, thus, the same wll
have no application in a case where judgnent has been rendered whol |y

wi thout jurisdiction or issues involve only pure questions of |aw. Even

in such cases, the principle of issue estoppel will have no role to play.

However, once it is held/that the issues which arise in the
subsequent suit were directly and substantial inissue in the earlier suit,

i ndi sputably Section 11 of the Code woul d apply.

23. Simlarly the provisions of Oder Il Rule 2 bars the jurisdiction of

the Court in entertaining a second suit where the plaintiff could have but
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failed to claimthe entire relief in the first one. W need no go into the
| egal phil osophy underlying the said principle as we are concerned with

the applicability thereof.

24. W must also bear in mnd the distinction between the decision of

a court of law and a court of equity.

We may notice that even as far back as in 1869 in Robert Watson
& Co. vs. The Collector : (1869) 13 MA 1 it was held :-

“A decision of the late Sudder Court of the 31st of

May, 1853, is a precedent in point, and the nargi na
not e appended to the case fully shows that a failure to
adduce ‘evidence is not a default to proceed within the
meani ng of Act No. XXl X of 1841, which refers only

to steps in procedure necessary to enable a cause to be
prepared for hearing on its nerits; the dismissal of a
suit for want of evidence ought not to be on default,
but on the nerits. This, then, was clearly the sate of
the law in 1857, when the Judge of Rajshahe

di sm ssed the suit for want of evidence , and we

cannot allow any words of the Judge to override the
law, and give to parties indul-gencies which the | aw of
procedure does not sanction.™ "I't cannot for a
nmonent be argued that, as the law stood in 1857, a
Plaintiff was at liberty to claima non-suit if, after the
i ssues were recorded, be neglected to supply evidence
in support of his case, and we are of ‘opinion that the
| aw and practice of the Courts there was 'to act upon
the maxi m ‘ De non aparentibus et non existentibus
eadumest ratio’ (a); and if evidence was wanting, to
di smss the claimfor want of proof. Such order is in
reality a decision on the nerits, just as much as if
Plaintiff had produced evi dence which the Court
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consi dered i nadequate as proof, and dismnissed it upon
that ground."

The Privy Council In Fateh Singh and others vs. Jagannat h

Baksh Singh and another : AIR 1925 PC 55 observed : -

" When the plaintiffs brought their first suit, they
had to show their title to inpeach the widow s gift.

For this purpose they had to show either that they

were sone at | east of the nearest reversionary heirs, or
that theonly nearer reversionary heir had col |l uded
with the widow. In their plaint they did not rely on
col-l'usion, which they only introduced in their
replication. Taking, however, that view of the

pl eadi ngs which i's nmost favourable to them and

treating themas relying equally on both grounds of
claim it is now clear that they can only nake out a
claimto be sone of the next feversioners on the
footing of the famly custom and that the allegation

of that customtherefore was an allegation which "

m ght and ought to have been nade" within the

meani ng of  Expl anation 4.

O, to put it in another way. One of the
alternative cases on which they were basing their title
to sue was their nearness of kin, and to prove their
nearness of kin it was essential to aver the famly
custom They clained as next heirs, and their claim
was di smssed. They cannot fight it over again

But, as the Judges in the Court of the Judicial
Conmi ssi oner have observed, sone conplication was
i ntroduced by the | anguage of the Judge who tried the
first case and by his expressing hinself as if he had
power to give leave to bring a fresh suit. It was
contended on behalf of the plaintiffs that in so
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expressing hinmself he was purporting to exercise the
powers given to the Court by Order 23, which allows

the Court in certain cases to grant the plaintiff

perm ssion to withdraw froma suit with liberty to

issue a fresh suit, in which case the bar against a fresh
suit which is otherwi se inposed on a plaintiff who
abandons his first suit is renoved."

It was furthernore observed : -

"...There was no-application for |l eave to withdraw the

suit; nor was it withdrawn : it was dismssed and the
power of the | earned Judge ceased upon this
di smissal . It may have been unfortunate for the

plaintiffs that the | earned Judge thought that he had a
power which he did not possess, but happily, as the
Judges on the appeal observed, it is inprobable that
there was substance in the clai mwhich they have

been prevented from further prosecuting."”

26. The above observation of Privy Council came up for consideration
before this Court in Shiv Kunmar Sharma vs. Santosh Kumari : (2007) 8

SCC 600, when this Court observed : -

"21. |If the respondent intended to clai mdanages

and/ or nesne profit, in view of Order 2 Rule 2 of the
Code itself, he could have done so, but he chose not
to do so. For one reason or the other, he, therefore,
had full know edge about his right. Having onmitted to
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make any claimfor damages, in our opinion, the
plaintiff cannot be permtted to get the same
indirectly.

22. Law in this behalf is absolutely clear. Wat cannot
be done directly cannot be done indirectly."

27. The question which was posed by the Privy Council was : -

"Be that, however, as it may, the first question is,
whet her the Hgh Court was right in holding that,
notw t hstandi ng the reservation contained in the
decree dismssing the suit of 1856, the question was
to be treated as ' res judicata."

The Court noticed that at that point there was no authority which
sanctioned the exercise by the Country Courts of India of that power
which Courts of Equity in that Country occasionally exercise, of
di smissing a suit with liberty to the plaintiff to bring a fresh suit for the

sane natter.

28. Havi ng noticed the effect of a stray observati on nade by a superior
court viz-a-viz applicability of the principle of res judicata we may al so

notice the applicability of the principle of issue estoppel
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I n Sheodan Singh vs. Daryao Kunwar : [1966] 4 SCR 300, this

| aid down the ingredients of Section 11 of the Code of Civi

Procedure stating :-

"9. A plain reading of Section 11 shows that to
constitute a matter res judicata, the follow ng
conditions nust be satisfied, nanely--

(i) The matter directly and substantially in issue in
the subsequent suit or issue nust be the same matter
whi ch was directly and substantially in issue in the
former suit;

(ii) The forner suit nust have been a suit between
the sane parties or between parties under whomthey
or any of them cl ai m

(iii) The parties nust have litigated under the sane
title inthe former suit;

(iv) The court which-decided the forner suit nust
be a court conpetent to try the subsequent suit or the
suit in which such-issue is subsequently raised; and

(v) The matter directly and substantially in issue in
the subsequent suit nust have been heard and finally
deci ded by the court in'the first suit. Further
Expl anation 1 shows that it is not the date on which
the suit is filed that natters but the date on which the
suit is decided, so that even if a suit was filed later, it
will be a former suit if it has been decided earlier. In
order therefore that the decision in'the earlier two
appeal s di smssed by the H gh Court operates as res
judicata it will have to be seen whether all the five
condi tions nentioned above have been satisfied."

The question which is, thus, required to be posed is what was in

issue in the earlier suit.
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The issue indisputably was the claimof entitlement to Gaddi by
the first respondent and a plea contra thereto raised by the appellants.
Once the issue of entitlenent stood deternined, the sane woul d operate
as res judicata. W nay notice sone precedents for appreciating the
underlying principles thereof. Section 11 of the Code, thus, in view of

the issues involved in the earlier suit, the provisions thereof shall apply.

29. In State of U. P vs: Nawab Hussain : (1977) 2 SCC 806 this Court
hel d : -

"3. The principle of estoppel per remjudicatamis a rule
of evidence. As has been stated in Marginson v.

Bl ackburn Borough Council 1, it nay be said to be "the
broader rul e of evidence which prohibits the reassertion
of a cause of action". This doctrine is based on two
theories: (i) the finality and concl usiveness of judicia
decisions for the final term nation of disputes in the
general interest of the community as a matter of public
policy, and (ii) the interest of the individual that he
shoul d be protected frommnultiplication of litigation. It
therefore serves not only a public but also a private

pur pose by obstructing the reopening of matters which
have once been adjudi cated upon. It is thus not

permi ssible to obtain a second judgrment for the same
civil relief on the same cause of action, for otherw se the
spirit of contentiousness may give rise to conflicting

j udgrments of equal authority, lead to multiplicity of
actions and bring the adnministration of justice into

di srepute. It is the cause of action which gives rise to an
action, and that is why it is necessary for the courts to
recogni se that a cause of action which results in a
judgnent must lose its identity and vitality and nmerge in
the judgnent when pronounced. It cannot therefore

survive the judgnment, or give rise to another cause of
action on the same facts. This is -what is known as the
general principle of res judicata."
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Noticing that the same set of facts may al so give rise to two causes

of actions, it was held :-

"That, in turn, led the Hi gh Court to the conclusion that
the principle of constructive res judicata could not be
made applicable to a wit petition, and that was why it
took the viewthat it was conpetent for the plaintiff in
this case to raise an additional plea in the suit even
though it was available to himin the wit petition which
was filed by himearlier but was not taken. As is obvious,
the Hi gh Court went wong in taking that view because

the law in regard to the applicability of the principle of
constructive res judicata having been clearly laid down in
the decision in Devilal Mdi case, it was not necessary to
reiterate it in Gulabchand case as it did not arise for
consideration there. The clarificatory observation of this
Court in Qul abchand case was thus m sunderstood by

the High Court in observing that the matter had been

"l eft open" by this Court."

30. Yet again in Home Plantations Ltd. vs. Tal aku Land Board,

Peer mada and another : (1999) 5 SCC 590.

An adj udi cation is-conclusive and final not only
as to the actual matter determi ned but as to every
other matter which the parties mght and ought to

have litigated and have had it decided as incidental to
or essentially connected with the subject-matter of the
litigation and every natter coming within the

| egitimate purview of .the original action both in
respect of the matter of claimor defence. The
principle underlying Explanati on-1V is that where the
parti es have had an opportunity of controverting a
matter that should be taken to be the same thing as if
the matter had been actually controverted and

decided. It is true that where a matter has been
constructively in issue it cannot be said to have been
actually heard and decided. It could only be deened
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to have been heard and deci ded. The first reason
therefore, has absolutely no force."

It was furthernore opined :-

"26. It is settled law that the principles of estoppe
and res judicata are based on public policy and
justice. Doctrine of res judicata is often treated as a
branch of the |law of estoppel though these two
doctrines differ in sone essential particulars. Rule of
res judicata prevents the parties to a judicia
determination fromlitigating the same question over
agai n even though the determ nation may even be
denonstratedly wong. Wen the proceedi ngs have
attained finality, parties are bound by the judgnent
and are estopped from questioning it. They cannot
litigate again on the same cause of action nor can they
litigate any i ssue which was necessary for decision in
the earlier litigation. These two aspects are "cause of
action estoppel™ and "issue estoppel". These two

terns are of common |aw origin. Again, once an issue
has been finally determ ned, parties cannot
subsequently in the sane suit advance argunents or
adduce further evidence directed to showi ng that the

i ssue was wongly determ ned. Their only remedy is

to approach the hi gher forumif available. The

determ nati on of the issue between the parties gives
rise to, as noted above, an issue estoppel. It operates
i n any subsequent proceedings in the sane suit in

whi ch the issue had been deternmined. It also operates

i n subsequent suits between the sane parties in which
the same issue arises. Section 11 of the Code of Civi
Procedure contains provisions of res judicata but

these are not exhaustive of the general ‘doctrine of res
judi cata. Legal principles of estoppel and'res judicata
are equal ly applicable in proceedings before

adm ni strative authorities as they are based on public
policy and justice."

This Court opined that the Law of England as enunci ated by the

House of Lords in Arnold vs. National Westimnster Bank Plc.
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(1991) 2 AC 93 = (1991) 3 Al ER 41, HL to hold that the said principle

wi Il have no application in India stating:-

"30. M Salve's assertions based on the aforesaid
deci si on of the House of Lords may be valid to an
extent but then in view of the principles of law laid
down by this Court on the application of res judicata
and estoppel and considering the provisions of Section
11 of the Code, we do not think there is any scope to
i ncorporate the exception to the rule of issue estoppe
as given in Arnold v. National Wstmnster Bank Plc.3
31. Law on'res judi cata and estoppel is well
understood in India and there are anple authoritative
pronouncenments by various courts on these subjects. As
not ed above, the plea of res judicata, though technical
is based on public policy in order to put an end to
litigation. It is, however, different if an issue which had
been decided in an earlier litigation again arises for
det ermi nati on between the same parties in a suit based
on a fresh cause of action or where there is continuous
cause of action. The parties then nmay not be bound by
the determ nation made earlier if in the neanwhile, |aw
has changed or has been interpreted differently by a
hi gher forum But that situation does not exist here.
Principles of constructive res judicata apply with ful
force. It is the subsequent stage of the sane
proceedings. If we refer to Order XLVII of the Code
(Explanation to Rule 1) review is not pernissible on the
ground
"that the decisionon a question of |aw on which the
judgnent of the Court is based has been reversed or
nodi fied by the subsequent decision of a superior
court in any other case, shall not be a ground for the
revi ew of such judgnent".

31. Principle of issue estoppel and constructive res judicata had al so
been di scussed at sone length by this Court-in Bhanu Kunmar Jain

(supra) to hold:-
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"29. There is a distinction between "issue estoppel”
and "res judicata". (See Thoday v. Thoday)

30. Res judicata debars a court fromexercising its
jurisdiction to determine the lis if it has attained
finality between the parties whereas the doctrine issue
estoppel is invoked against the party. If such an issue

i s deci ded agai nst him he would be estopped from
raising the sane in the latter proceeding. The doctrine
of res judicata creates a different kind of estoppel viz.
est oppel by accord."

32. Yet again.in Annai mut hu Thevar (Dead) by Lrs. VS. V.

Al agamal' _and others : (2005) 6 SCC 202 a Division Bench of this

Court held :-
"27. The next question that arises is whether the issue
of ownership and title in the suit house was directly
and substantially in issue i'n the fornmer suit or not. In
t he subsequent suit undoubtedly the foundation of
claimis title acquired by the present appellant under
regi stered sal e deed dated 28-2-1983 from
Mut huswami .. ™
33. Even in a case of title, Explanation 1V to Section 11 would apply.

(See al so Sul ochana Amma vs. Narayanan Nair : 1994 (2) SCC 14).

34. Furthernore in terns of Section 5 of the Specific Relief Act, 1963
a suit for possession nust be filed having regard to the provisions of the

Code of Civil Procedure. If the statute provides for the applicability of
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the Code of Civil Procedure, there cannot be any doubt what soever that
all the relevant provisions thereof shall apply. (See Shansu Suhara
Beevi vs. G Alex and another : (2004) 8 SCC 569) & Hardesh Ores

(P) Ltd. vs. Hede and Conpany :2007 (5) SCC 614).

35. We have, therefore, no hesitation to hold that the inpugned
judgnent cannot be sustained. The sane is set aside. The appeal is
allowed with costs. Counsel’s fee assessed at Rs.25,000/- (Rupees

Twenty Fi ve Thousand only).

36. We, however, do not find any specific ground to initiate contenpt
proceedi ngs agai nst 't he respondent at this stage. Contenpt Petition is

di sm ssed accordi ngly.

( P.P. NAOLEKAR )
New Del hi
May 12, 2008




