http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

CASE NO. :
Appeal (civil) 1851 of 2002

PETI TI ONER
Muni ci pal Corporation, Faridabad

RESPONDENT:
Siri N was

DATE OF JUDGVENT: 06/09/2004

BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGMENT
Wth C A No. 4563 of 2002

S.B. SINHA,_J:

Both these appeals involving simlar questions of fact and law were
taken up for hearing together and are being disposed of by this common
j udgrent .

The factual matrix of the matter, however, is being noticed from G vi
Appeal No. 1851 of 2002.

The Appellant is in appeal before us-being aggrieved by and
di ssatisfied with the judgnent and order dated 3.5.2001 passed by the
| earned Single Judge of the Punjab and Haryana Hi gh Court in CWP No. 624
of 2000 whereby and whereunder the wit petition filed by the respondent
herein, questioning an Award dated 13.8.1999 passed by the Industria
Tri bunal , Faridabad, was all owed-:

The basic fact of the natter is not nuch in/dispute. The respondent
herein allegedly worked with the Appellant herein from5.8.1994 to
31.12.1994 as Tubewel | QOperator. He allegedly further worked from
1.1.1995 to 16.5.1995 at Sector 37, Ad Zone II. H s services were
term nated on or about 17.5.1995 whereupon an industrial dispute was
rai sed.

The Governnent of Haryana made a reference before the Presiding

Oficer, Industrial Tribunal-cum Labour Court |, vide Haryana CGover nnent
Endst. No. 32410-15 dated 7.10.1995, in exercise of the power conferred by
Cl ause (c) of Sub-Section (1) of Section 10 of the Industrial D sputes Act,
1947 in the follow ng termns:

"Whet her there is justification in the termnation of
the services of Sh. Shri Niwas and if not, to what
relief he is entitled to."

The case of the respondent before the Tribunal was that as he had
conpl eted working for 240 days in a year, the purported order of the
retrenchment is illegal as conditions precedent therefor as contained in
Section 25F of the Industrial Disputes Act, 1947 were not conplied wth.
The contention of the Appellant herein, on the other hand, was that the said
respondent had worked only for 136 days during the preceding twelve
nont hs on daily wages and had no lien over the said job

The Tribunal upon considering all the materials placed on records by
the parties to the dispute cane to the conclusion that the total nunber of
wor ki ng days of the workman was 184 days and, thus, he having not
conpl eted 240 days of working in a year was not entitled to any relief. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

| earned Tribunal noticed that neither the Managenent nor the wor knman
cared to produce the nuster rolls with effect from August, 1994 which was

their joint liability. It was further observed that the workman even did not
summon the sanme al though the Managenment had not produced the mnuster
rolls.

The respondent being aggrieved by and dissatisfied with the said

Award filed a wit petition before the Punjab and Haryana H gh Court which
was marked at CWP No. 624 of 2000. Before the High Court the respondent
produced certain docunents which do not appear to have been taken on
records.

The Hi gh Court opined

"\005Be that as it may, respondent in their witten
statement has accepted the fact that the petitioner
was kept on 1.1.1995 and he worked upto

16.9.1995. This span of working period as

menti oned by the respondent is of course nore

than 240 days.” The question is whether the
petitioner has actually worked for this period or
not."

The Hi gh Court, however, was of the view that as the Appell ant
herein did not produce the rel evant docunents before the Industrial Tribunal
an adverse inference should be drawn against it, as it was in possession of
the best evidence and, thus, it was not necessary for the first respondent
herein to call upon the Appellant to do so. The Hi gh Court furthernore was
of the view that the burden of proof nmay not be upon the Appellant but in
case of non-production of the documents, an adverse inference could be
drawn against him Only on that basis the wit petition was all owed hol di ng
that it could be presuned that the respondent had worked for 240 days.
Consequently the respondent was directed to be reinstated in service with
75% back wages fromthe date of demand.

M. Praveen Kumar Rai, the l'earned counsel appearing on behal f of
the Appellant, would subnmit that the H gh Court conmitted a serious error
of law insofar as it allowed the wit petition filed by the ~respondent herein
only on the basis of an adverse inference drawn by it by non-production of
the nuster rolls.

M. D. K  Thakur, |earned counsel appeared on behalf of the
respondent, on the other hand, would support the judgment of the Hi gh
Court.

The provisions of the Indian Evi dence Act per se are not applicable in
an industrial adjudication. The general principles of it are, however
applicable. It is also inperative for the Industrial Tribunal to see that the
principles of natural justice are conplied with. . The burden of proof was on
the respondent herein to show that he had worked for 240 days ' in preceding
twel ve nonths prior to his alleged retrenchnment. 1In ternms of Section 25-F of
the Industrial Disputes Act, 1947, an order retrenching a workman woul d not
be effective unless the conditions precedent therefor are satisfied. Section
25-F postul ates the followi ng conditions to be fulfilled by enployer for
effecting a valid retrenchnment

(1) one month’s notice in witing indicating the reasons
for retrenchment or wages in |lieu thereof;

(ii) payment of conpensation equivalent to fifteen days,
average pay for every conpleted year of continuous
service or any part thereof in excess of six nonths.

For the said purpose it is necessary to notice the definition of
"Continuous Service' as contained in Section 25-B of the Act. In terns of
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sub-Section (2) of Section 25-B that if a workman during a period of twelve
cal endar nonths preceding the date with reference to which calculationis to
be made, has actually worked under the enpl oyer 240 days within a period

of one year, he will be deened to be in continuous service. By reason of the
said provision, thus, a legal fiction is created. The retrenchment of the
respondent took place on 17.5.1995. For the purpose of calculating as to
whet her he had worked for a period of 240 days within one year or not, it
was, therefore, necessary for the Tribunal to arrive at a finding of fact that
during the period between 5.8.1994 to 16.5.1995 he had worked for a period
of nore than 240 days. As noticed hereinbefore, the burden of proof was on
the workman. Fromthe Award it does not appear that the workman adduced

any evidence whatsoever in support of his contention that he conplied with
the requirenents of Section 25B of the Industrial D sputes Act. Apart from
exam ning hinself in support of his contention he did not produce or cal

for any docunent fromthe office of the Appellant herein including the
muster rolls. It is inprobable that a person working in a Local Authority
woul d not be in possession of any documentary evidence to support his
claimbefore the Tribunal. Apart fromnuster rolls he could have shown the
terns and conditions of his offer of appointnent and the remuneration

recei ved by him for working during the aforenentioned period. He even did
not exam ne any other witness in support of his case.

A Court of Law even'in a case where provisions of the Indian
Evi dence Act apply, may presume or may not presune that if a party despite
possessi on of the best ‘evidence had not produced the same, it would have
gone agai nst his contentions. The matter, however, woul d be different
where despite direction by a court the evidence is withheld. Presunption as
to adverse inference for non-production of evidence is always optional and
one of the factors which is required to be taken into consideration in the
background of facts involved in the Iis. The presunption, thus, is not
obl i gatory because notwithstandi ng the intentional non-production, other
ci rcunst ances may exi st upon which such-intentional non-production nay

be found to be justifiable on sone reasonable grounds. In the instant case,
the Industrial Tribunal did not draw any adverse inference agai nst the
Appellant. It was within its jurisdiction to do so particularly having regard

to the nature of the evidence adduced by the Respondent.

No reason has been assigned by the H gh Court as to why the exercise

of discretional jurisdiction of the Tribunal was bad in law. ' In a case of this
nature, it is trite, the H gh Court exercising the power of “judicial review,
woul d not interfere with the discretion of a Tribunal unless the sanme is found
to be illegal or irrational

In Mahant Shri Srinivas Ramanuj Das vs Suraj anarayan Das and
Anot her [AIR 1967 SC 256] this court held

"28.1005The Mahant has not come in the w tness box. Al
the docunents have not been produced. |In fact it is the
plaintiff al one who produced a nunber of docunments but

he had picked and chosen from anbng the docunents in

hi s possession. Sone docunments which coul d have

thrown some |ight on the question under deternination
have not been produced. It is true that the defendant-
respondent also did not call upon the plaintiff-appellant
to produce the docunents whose exi stence was adm tted

by one or the other witness of the plaintiff and that,
therefore, strictly speaking, no inference adverse to the
plaintiff can be drawn from his non-producing the Iist of
docunents. The Court may not be in a position to

concl ude from such om ssion that those docunents

woul d have directly established the case for the
respondent. But it can take into consideration in

wei ghing the evidence or any direct inferences from
established facts that the docunents might have favoured
the respondent’s case."
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Yet again in Snt. Indira Nehru Gandhi vs Shri Raj Narain (AR
1975 SC 2299), | aw has been | aid down by this Court in the follow ng
terns :

"The third and the last and a subsidiary subm ssion on
behal f of the election petitioner, on election expenses was
that Shri Dal Bahadur Singh not having been produced

by the original respondent, some sort of presunption

ari ses against the original respondent. | do not think that
it is possible to shift a burden of the petitioner on to the
original respondent whose case never was that Shri Dal
Bahadur Singh spent any noney on her behal f. The case

of M Chyenna Reddy vs Ranthandra Rao, (1972) 40

Ele LR 390 at p. 415 (SC) was relied upon to submit that

a presunption may arise agai nst-a successful candidate
fromthe non-production of avail able evidence to support

his version. ~Such a presunption, under Section 114

Evi dence ‘Act, it has to be renenbered, is always

optional and one of fact, depending upon the whole set of
facts. It is not obligatory."”

Further nore aparty in order to get benefit of the provisions contained
in Section 114(f) of the Indian Evidence Act nust place sone evidence in
support of his case. Here the Respondent failed to do so.

The High Court in support of its judgnment has relied upon the
decision of this Court in Gopal Krishnaji Ketkar vs Mhamed Haji Latif
and O hers [AIR 1968 SC 1413], wherein as regards the income froma
Dargah the Court anpbngst other evidence took into consideration the fact
that the Appellant in his evidence admtted that he had been enjoying the
i ncone of plot in question but didnot produce any account to substantiate
his contention. Despite admitting that "he had got record of the Dargah
Income and that account was kept separately" the Appellant therein had not
produced either on his own account or the account of the Dargah as to how
the incone fromthe said plot was dealt with. This Court in Gopal Krishnaj
case (supra) did not lay down any law that in all situations the presunption
in terms of Section 114(f) of the Indian Evidence Act nust be drawn.
The sai d decision, thus, has no application in the fact of the present case.

Curiously the respondent produced copies of some nuster rolls
before this court. If he was in possession of the said docunents, it betrays
one’s inagination as to why the sanme had not been produced before the
Tribunal . As indicated hereinbefore, he filed some docunents before the
H gh Court but the sanme were not accepted. The H gh Court, therefore,
proceeded to pass the inpugned judgnent only on the basis of the materials
relied on by the parties before the Tribunal. The Hi gh Court, in our opinion
conmitted a nanifest error in setting aside the award of the Tribunal only on
the basis of adverse inference drawn agai nst the Appellant for not producing
the nuster rolls.

For the foregoing reasons the inpugned judgnents are not sustainable
in law and they are set aside accordingly.

These appeals are allowed. |In the facts and circunstances of this
case, there shall be no order as to costs.




