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1. Chal |l enge in these appeals is to the judgnent of a
Di vi sion Bench of the Calcutta H gh Court dismssing the
Letters Patent Appeal filed by the appellant Bank and its
functionaries.

2. Background facts in a nutshell are as foll ows:

In the year 1986 a panel for appoi ntment of Budl ee
Sepoys was prepared by the appel |l ant-Bank for engagenent
on tenporary basis (strictly on "no work no pay') in the |eave
vacanci es and to absorb themin the Bank as and when
regul ar vacanci es arise. The schene for
depl oyrment / absor pti on was formulated on 24.2.1988 for
Budl ee sepoys who appear on center-wi se approved panels
and who had conpl eted 240 Budl ee worki ng days of service as
on 1.2.1988 in a block of 12 nonths or a cal endar year. It
was stipulated in the scheme that on absorption Budl ee
Sepoys woul d be continued on the approved panels and woul d
be depl oyed on | eave vacancy on need basis only and woul d be
absorbed in pernmanent vacancies that may arise in future.

3. The aforesaid schenme clearly stated that
absorption/regul ari zati on of Budl ee Sepoys woul d be subj ect

to two conditions: (1) conpletion of 240 days in a bl ock year of
12 months or a cal endar year: (2) availability of vacancies
arising in future.

4, Respondents who are Budl ee workers were engaged on a
tenmporary basis. Letter of engagenent to the respondents

clearly spells out that their enployment was that of seasona

requi rement of the appellant-Bank and it was only for a

specific period of tine on the expiry of which their services wll
stand term nated. The relevant stipulations read as follows:

"2(i) to fill up immediately the existing clear,
unfilled vacanci es at Regi ons/ Zones by
absor bi ng Budl ee Sepoys preferably fromthe
centre-w se approved panel s of Budl ee Sepoys
who have conpl eted nore than 240 wor ki ng

budl ee days as on 1st February, 1988 in a

bl ock of 12 nonths or a calendar year. In
regard to such unfilled vacancies if the

requi red number of Budl ee Sepoys, who have
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conpl eted nore than 240 budl ee days as on

1st February, 1988 in a block of 12 nonths or

a cal endar year is not available on approved
panel /s such vacanci es should be filled in by a
board Budl ee Sepoys fromthe respective
approved centre-w se panel s, who have not
conpl et ed 240 budl ee worki ng days in a bl ock

of 12 months of in a cal endar year. This
process of absorption has to be conpl eted by
you before 30th June, 1988 after obtaining

Head O fice approval well in tine by sending
your specific repeat specific approval giving the
details of immediately unfilled centre-w se
vacanci es.

XX XX XX XX

(i) Those of the Budl ee Sepoys on approved
panel , who have not conpl eted 240 days of

budl ee days’ service in a block of 12 nonths or
a cal endar year as on 1st February, 1988, are
to be continued on the panel/s and to be
engaged on need basis in | eave vacancies only
that may arise fromtime to time at branches
where no Budl ee Sepoys who have conpl et ed

240 days are avail able on panels. Their case
for absorption in pernmanent services of Bank
may be consi dered in permanent vacancies

that may arise in subsequent years."

5. Wit petitions were filed by the respondents praying for
i ssuance of writ in the nature of mandanus directing the

Bank to regul arize service of the respondents as subordinate
staff in the Bank. It was stated that their names were
sponsored by the enpl oyment exchange for interview for the
recruitnment of subordinate staffs. Panel was prepared

i ncluding the names of wit petitioners and out of ‘panel, 43
were appointed as staff in different branches of the Bank and
14 persons who had filed wit petition were left out. On

di fferent dates between 2nd March, 1986 to 30th June, 1986
wit petitioners were tenporarily appoi nted as subordinate
staff along with other candidates. On 5th Decenber, 1991, the
Bank asked the wit petitioners to exercise option for post of
subordinate staff in non-CCA areas in West Bengal and the

wit petitioners exercised their option to such posts. But no
appoi ntnent was given. Stand in the wit petition was that

t hough they had served for nore than 240 days in a bl ock of

12 nonths on several occasions they have been absorbed in

the existing vacancies permanently. It was al so pl eaded that
they were performng the duties which were done by regul ar
subordinate staff of the Bank and the sanme are al

per manent, regular and continuous nature of job relating to
day to day business of the Bank. The Bank of India

Enpl oyees’ Association in the year 1994 raised an industria

di spute for regularization of the enployees and staff who have
conpl eted 240 days service in a block of 12 cal endar nonths

in the office of Assistant Labour Conmi ssioner (Central),
Calcutta. The said dispute was ultimately concluded through
settlenent on 23rd Septenber, 1997, whereunder Bank agreed

to regularize service of enpanelled sub-staff who have

conpl eted 240 days in any block of 12 nonths. But ultinmately
three of the persons were regularized in 1997 but the rest
were not regul arized and they continued to work on daily rate
basi s.
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Bank’s stand was that the wit petitioners are being used
as Budl ee workers and coul d not be absorbed havi ng not
conpl eted 240 days in a bl ock year

6. Learned Single Judge held that the Bank had al ready
fornmul ated a schenme for absorpt|on of enployees in terns of
the decision of this Court in State of Haryana and Ors. v. Piara
Singh and Os. (AR 1992 SC 2130). Learned Single Judge

held that nmajority of the wit petitioners worked for nore than
240 days in the year or a block of 12 calendar months. It was
al so noted that vacancies did exist as on 6.1.1999. Learned
Si ngl e Judge al so took into consideration the fact that the wit
petitioners on being asked by Bank exercised their option for
t he engagement in non-CCA i n West Bengal were not given

enpl oyment. Learned Singl e Judge directed rel axation from
the normof 240 days if the shortfall was margi nal. Foll ow ng
directioon was given: -

"The question of working for 240 days in a year

or in a block of 12 cal endar nont hs may be

rel axed if the shortfall is marginal. If it is found

that in the total period of engagement if any

one of these petitioners had worked for 210

days in a year or in a block of 12 cal endar

nont hs he may be considered for such

absorption. H's case will be considered

according to fulfillnment of the criteria by

preparing a list viz. that the persons who had

conpl eted 240 days in.any of the years or a

bl ock of 12 cal endar nonths since 1986 first

they shall be placed at the top and all such

persons nay be serially placed and the

persons who had at |east 210 days of work in

any of the years since 1986 shall al so be

pl aced simlarly and the persons who

conpl eted 240 days of work in any particul ar

year since 1986 till date shall be given

preference in accordance with the lList so

prepared within the tinme franed nentioned

above.

Wth above observations, this wit
petition is disposed of."

Bank chal | enged the judgnment of the | earned Single

Judge, firstly, on the ground that court changed the schemne
for regularization or absorption for the casual workers by even
directing the Bank to consider those who have not conpl eted
240 days in a particular year but at |east conpleted 210 days
of work, and they shall be considered for absorption and

regul arization. It was al so contended even though there nay
be vacanci es such vacancies may not be filled up with a view
to nake the Bank nmore efficient as well as for controlling
operation cost and to inprove the prospects of career growh
and skills upgradation for enployees by rationalizing the
manpower and to help the Bank to right size of the growth. It
was pointed out that Board of Directors in its nmeeting held on
28t h Oct ober, 2000, had approved the Voluntary Retirenent
Schene for the enpl oyees of the Bank under "Bank of |ndia

Vol untary Retirenent Schenme, 2000". As a matter of fact,
after the inplenentation of the said schene, still 900 sub-staff
nenbers are in excess of the strength. It was further stated

that none of the wit petitioners had conpleted 240 days work
in a year and therefore cannot be absorbed under the schene.
Further, in terns of the directions given, an affidavit was filed
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stating that no wit petitioner had conpleted 240 days in a
year giving details thereof. Response of the wit petitioners
was t hat each of them conpl eted 240 days of work. It was
stated that while making cal cul ati ons the Bank excl uded
Sundays and hol i days for the purpose of cal cul ations.

7. The Division Bench held that there was no logic for

excl udi ng the Sundays and public holidays. The Division

Bench, however, observed that |earned Single Judge was not
justified in directing that those who had worked for 210 days
could be considered for absorption. It did not accept the stand
that there was factual dispute about the nunmber of days.

Rel ying on the decision of this Court in Wrknmen of Anerican
Express International Banking Corporation v. Managenent of
Anerican Express International Banking Corporation (AR

1986 SC 458) it was held Sundays and public holidays are

also to be reckoned. The High Court did not find it necessary
to consider the effect of the Voluntary Retirement Schene,

2000. It ‘'was held that appellants shall proceed on the basis
that each of the wit petitioners had conpleted 240 days in the
bl ock of 12 cal'endar nonths.

8. Learned counsel for the appellant-Bank subnitted that
inthe letter of engagenent in each case it was clearly
stipulated that the enpl oynent was for the seasona
requirenent and it was only for a specified period of tinme on
the expiry of which their services woul d stand termn nated.
The respondents in the representation nade before the

Assi stant Labour Conmissioner (dated 16.2.2000) had

accepted that the appellant did not allow the worknen to work
for 240 days in a block of 12 cal endar nonths and thus they
had not conpl eted 240 days of service.

9. In the wit petitionalso in paras 13 and 39 it was clearly
admtted that they have not conpleted the required 240 days
of service. In the light of this, ‘prayer for regularization was
clearly unacceptable. Wthout prejudice to the fact that they
had not conpl eted 240 days being a nodel enployer, Bank

had asked the wit petitioners to exercise their option for
some future vacanci es which were likely to occur in non-CCA
areas outside the Calcutta Metropolitan Area in West Bengal
The respondents failed to exercise their option for the said
areas and never expressed w llingness to join any non- CCA
Bank. The said exercise of option was not binding on the Bank
and the letter of option did not nean any commitnent or
assurance for appointment. The Bank has surplus staff even
after inplenmentation of the Voluntary Retirement Scherne,

2000 which was essentially nmeant for downsizing excess

power of the Bank. After acceptance of the VRS options 900
subordinate staff were in excess including the Banks’

Kol katta Zone. There was no permanent vacancy of sub-staff
in the Bank. It was pointed out that position in Anerican
Express’s case (supra) was factually different. It related to
enpl oyment of typists in tenporary capacities with a nunber
of short breaks, till a specified period of tine when their
services stood termnated. There was dispute as to whether
Sundays and other holidays for which wages were paid under
the law of contract and Statute could be treated as days on
whi ch enpl oyee "actually worked under the enployer” for the
pur pose of Section 25-F read with Section 25-B of the
Industrial Disputes Act, 1947 (in short the "Act'). It is
submitted that the facts involved in the present case are
entirely different as they have not admttedly conpl eted 240
days in a cal endar year as required by the scheme for their
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depl oynment / absor pti on agai nst pernanent vacancies. It was

poi nted out that no weekly off is given to Budl ee worker if he
works only for 6 days. It is only when the engagenent of

budl ee Sepoy is nore than 6 days at a stretch then weekly off

is given after 6 days of work. It was also subnmitted that in

vi ew of what has been stated in Secretary, State of Karnataka

and Ors. v. Um Devi (3) and O's. (2006 (4) SCC 1) question of
regul ari zati on does not arise because there was no enforceabl e
[ egal right.

10. In response, |earned counsel for the respondents
submitted that the H gh Court had given finding of fact that
the wit petitioners have conpleted 240 days of work. It was
also submitted that in view of what has been stated in

Ameri can Express’s case (supra) the inevitable conclusion is
that each of the wit petitioners had conpl eted 240 days.

11. It is to be noted that the onus is on the enployee to
establish that he had worked for nore than 240 days. The

Hi gh Court i's not right in holding wthout factual aspect
havi ng been established by the respondents that each of them
had worked for nore than 240 days. The effect of decision not
to fill up the vacancy was al so not considered. The effect of
change of policy has been considered by this Court in Ram
Prakash Makkar v. State of Haryana and O’'s. (1992 (4) SCC
727). Unfortunately, the H gh Court did not consider the
effect thereof. As noted above, the wit petitioners have
accepted that they have not conpl eted 240 days of work. Their
stand was that the nanagenent did not permt themto do so.
The schenme to which both the appellant and the respondents
have referred to in para 2(1) speaks for 240 days of work in
Budl ee Service. Simlar is the positionin para 2 as quoted
above. The schene of budlee days is different. It denotes
actual working days. American Express’s case (supra) has no
application as the nature of work is different. Additionally,
di spute is about as to whether the respondents had conpleted
240 budl ee days.

12. There is distinction between tenporary worker and
budl ee worker. The present case relates to entitlenent under
the settlement and the schenme. That being the position, the
H gh Court’s order is clearly unsustainable and is set aside.
Needl ess to say that whenever the respondents conpl ete 240
days budl ee work in a year or block of 12 nonths, their cases
shal |l be considered in the |ight of the schene, subject to
conti nuance of the schene, and change in policy if any.

13. Appeal s are all owed w thout any order as to costs.




