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PETI TI ONER
Rammat h I nternational Construction Pvt. Ltd

RESPONDENT:
Uni on of India

DATE OF JUDGVENT: 11/12/2006

BENCH
H K SEMA & R V. RAVEENDRAN

JUDGVENT:
JUDGMENT

H. K. SEMA, J.

The validity and legality of the judgnent dated
31.10. 2002 of the Division Bench of the High Court of Madras in
OSA. No. 27/1995 and 25/1996 is assailed in these appeals.

2. The appel | ant was awarded two contracts - the first for
construction of LRVR Aircraft Hangar and Airtech Hangar and
connected works; and the second for construction of roads and
allied works at NAS Arakonam In respect of the two contracts,
hereinafter referred to as the Hangar Contract and Road
Contract, the tenders submtted by appellant were accepted on
10. 10. 1988 and 3/5.1.1989 respectively. The necessary

agreenments were executed between the parties. Disputes arose
between the parties in respect of those contracts and the matter
was referred to Arbitration. The Arbitrator after exanmining the
oral and docunentary evidence made his Awards dated

20.7.1993 and 5.3.1994. Applications were filed before the

| earned Single Judge by the respondent herein for setting aside
the Awards. The | earned Single Judge by orders dated 24.8.1994
and 22.9.1995 rejected the applications and in each case nade a
rule of the court in terns of the award. Being aggrieved the
respondent filed OSA Nos. 27/1995 and 25/1996, which were
partly allowed by the Division Bench of the H gh Court. Hence,
the present appeals by the claimnt contractor.

3. It may not be necessary for us to refer to the entire facts
leading to the filing of the present appeals as the substantia

guestion of |aw posed requires reference to limted facts. Suffice

it to say that awards of the |l earned Arbitrator related to clains

under several heads. The controversy in these appeals relate to

award in respect of itemno. 24 in the Hangar contract and itens

13 to 16 in respect of the road contract. The particul ars thereof

are extracted bel ow :

I tem No.
Description of work
Anpunt cl ai ned
Amount awar ded

Hanger Contract
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24

Amount due on account of
escal ation in materials and
| abour

Rs. 2,77, 41, 692

Rs. 51, 36, 015/ 98

Road Contract

13

Loss of profit due to turnover
| oss for staying beyond
contract period

Rs. 2, 34,78, 404

Rs. 41, 51,847/ 50

14.

Addi ti onal conpensation for
wor k done beyond origi na
contract period

Rs. 22, 89, 200

15

Loss of profit on bal ance
work due to term nation of
contract

Rs. 26, 00, 000

16.

Escal ati on payabl e for the
period 5.3.1992 to date of
term nation

Rs. 3, 50, 000

4, In regard to Hangar Contract, undi sput edl y, “the contract
work had to be conpleted in two phases, the first phase by
31.10.1989 and the second phase by 30.4.1990. However, the
contract work could not be conpleted within the stipul ated

time, partly due to the default on the part of respondent. It is
al so undi sputed that on the request of the contractor, the

enpl oyer gave several extensions \026 by a letter dated 28.2.1990
the period of conpletion of work was extended up to

30.6.1990; by a letter dated 10.5.1991 it was extended up to
31.5.1991; by a letter dated 27.8.1991 it was extended up to
30.9.1991; by a letter dated 23.1.1992 the time was extended

up to 15.4.1992; by a letter dated 15.5.1992 it was extended

up to 28.5.1992 and by a letter dated 4.6.1992, it was further
extended up to 22.6.1992. The contract was subsequently

term nated by the enployer on 1.7.1992.

5. In respect of the road contract, the date of
comencenment of work was 3.1.1989. The due date of
conpletion was 2.11.1990 (21 nonths). The enpl oyer granted
extensions fromtinme to time on the request of the contractor
up to 31.5.1992. Subsequently, the contract was terninated
by the enpl oyer on 14.7.1992.
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6. The basis of the disputed clains is that the execution
of work was del ayed on account of breaches on the part of the

enpl oyer and the enployer is liable to conpensate the

contractor for all |losses and extra cost on account of such

del ay and extended execution

7. These clains were resisted by the enpl oyer on the
ground that the contractor hinself was |iable for delays; that
the enpl oyer had granted extension for the delays; and that

the contract prohibits the contractor from maki ng any claim
for conpensation or otherw se, howsoever, arising as a result

of extension of time granted in terns of the contract.

8. The Arbitrator held that where the work was
del ayed on account of del'ays attributable to the enpl oyer,

grant of extension of time by the enployer for conpleting of
wor k does not -exonerate the enployer fromthe liability to pay
danmages f'or breach on account of the delay caused by the

enpl oyer unl ess the enpl oyer establishes that the contractor

has consented to accept the extension of time alone, in
satisfaction of his claims for the delay. The Arbitrator held that
in these two contracts, the enployer was not released of his
liability for damages on account of the delays, by granting
extension of tine. He, therefore, proceeded to quantify the |oss
and awarded the anounts as aforesaid. The awards of the
Arbitrator on these itens were affirned by the |l earned Single
Judge by nmaking the awards a rule of the court, by judgnents
dated 24.8.1994 and 22.9.1995.

9. The Division Bench of the H gh Court after
consi dering the threadbare subm ssions on the question of |aw
arrived at a conclusion that the Arbitrator has exceeded its
jurisdiction in making an award towards claimno. 24 in the
Hangar Contract and an award towards claimnos. 13 to 16 in
the Road Contract, as they were nade in derogation of clause
11(C) of the contract, which prohibited the contractor from
maki ng any claimfor conpensation or otherw se, howsoever,
arising, as a result of extension of tine granted under the

contract.

10. The core questions which arise for our consideration
are these

(a) VWet her cl ai mno. 24 of Hangar Contract

and claimnos. 13 to 16 of road contract are
unsust ai nabl e being in derogation of clause
11(C) of the contract, which prohibits any
conpensation as a result of extension of tine
granted by the departnent?

(b) VWet her the Arbitrator committed a | ega
m sconduct for not acting in terns of clause
11(C) of the contract though pleaded and

submi tted before hin®

Re : Question (i)

11. Section 11 of the CGeneral Conditions of Contract relates
to tine, delay and extension. W extract bel ow the portions of
section 11 relevant for our purpose:
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"Section 11 : Tinme, Delay and Extension

(A Time is of the essence of the contract and
is specified in the contract docunents or in
each individual works order

As soon as possible after contract is let or any
substantial work order is placed and before
work under it is begun, the GE. and the
contractor shall agree upon the time and
progress chart. The chart shall be prepared in
direct relation to the time stated in the
contract docunments or the works order for

conpl etion of the individual items thereof
and/or the contract or works order as a whol e.
It shall include the forecast of the dates for
conmmencenent and comnpl etion of the various
trades processes or sections of the work, and
shal | be anmended as may be required by
agreenment between the G E. and the

contractor within thelimtation of tine

i mposed in the contract docunents or works
order. If the work be del ayed

(i) by force mmjeure, or

(ii) by reason of ‘abnormally bad weat her, or
(iii) by reason of serious |oss or danage by
fire, or

(iv) by reason of civil conmotion, |ocal
conbi nati on of worknen, strike or |ockout,

af fecting any of the trades enpl oyed on the
wor k, or

(v) by reason of delay on part of nom nated
subcontractors, or nom nated suppliers which
the contractor has, in the opinion of GE.,
taken all practicable steps to avoid, or reduce,
or

(vi) by reason of delay on the part of
contractors or tradesmen engaged by

government in executing work not form ng part

of the contract, or

(viii) by reason of any other cause, which in
the absolute discretion of the accepting officer
i s beyond the contractors control

then in any such case the officer herein after
nmentioned may nake fair and reasonabl e
extension in the conpletion dates of individua
items or groups of itenms of works for which
separate periods of conpletion are nentioned
in the contract docunents or works order, as
appl i cabl e.

X X X X X
(B) If the works be del ayed

(a) by reason of non-availability of
government stores in schedule B or

(b) by reason of non-availability or

br eakdown of governnent tools and pl ant
listed in schedule C
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then, in any such event, notwithstanding the
provi si ons herei nbefore contained, the
accepting officer may in his discretion, grant
such extension of time as may appear
reasonabl e to himand the sane shall be
conmuni cated to the contractor by the GE. in
witing. The decision so comrmuni cated shal

be final and binding and the contractor shal
be bound to conplete the works within such

ext ended ti me.

(O No claimin respect of conpensation or
ot herwi se, howsoever arising, as a result of
ext ensi ons granted under condition (A) and (B)
above shall be adnmitted.™

Clause (C) provides that where extensions have been granted

by reason of the delays enunerated in Cause (A) which were
beyond the control of the contractor, or on account of the

del ays on-the part of the enployer specified in Cause (B), the
contractor is not entitled to nake any claimeither for
conpensati on or otherw se, arising in whatsoever manner, as

a result of such extensions. After enunerating certain del ays,
sub-clause (viii) of Clause (A) specifically nentions delay on
account of any other cause beyond the control of the
contractor. The causes for delays specified in clause A, thus,
enconpass all del ays over which the contractor has no

control. This will necessarily include any delays attributable to
the enpl oyer or any delay for which both the enployer and the
contractor are responsible. The contract thus provides that if
there is any delay, attributable either to the contractor or the
enpl oyer or to both, and the contractor seeks and obtains
extension of tine for execution on-that account, he will not be
entitled to clai mconpensation of any nature, on the ground of
such delay, in addition to the extension of tine obtained by
him Therefore, the clains for conpensation as a consequence

of delays, that is claim?24 of Hangar Contract and 'clains 13 'to
16 of Road Contract are barred by clause 11(C).

12. We are fortified in this view by several decision of this
Court. W may refer to two of them In Associated Engi neering

Co. vs. CGovernnment of Andhra Pradesh [1991 (4) SCC 93], this
Court was concerned with an appeal which related to simlar

cl ai ms based on del ays in execution. The High Court had held
(reported in AIR 1990 AP 294) thus :

Applying the principle of the above decision to
the facts of the case before us, it must be held
that clause 59 bars a claimfor conpensation

on account of any del ays or hindrances caused
by the departnent. In such a case, the
contractor is entitled only to extension of the
peri od of contract. Indeed, such an extension
was asked for, and granted on nore than one
occasi on. (The penalty levied for conpleting
the work beyond the extended period of

contract has been waived in this case). The
contract was not avoided by the contractor,

but he chose to conplete the work within the
extended tine. In such a case, the claimfor
conpensation is clearly barred by clause 59 -of
the APDSS which is admittedly, a termof the
agreement between the parties.
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This Court noticed that the clains were set aside by the High
Court on the ground that those clains were not supported by

any agreenent between the parties, and that the arbitrator

had travel |l ed outside the contract in awardi ng those cl ai ns.
This Court held that the said clainms were not payabl e under

the contract and that the contract does not postulate, in fact
prohi bits, paynent of any escal ati on under those heads. It
affirmed the decision of the H gh Court setting aside the award
of those cl ai ms.

In Ch. Ramalinga Reddy vs. Superintendi ng Engi neer [1999 (9)
SCC 610], while considering the simlar claim this Court
observed thus :

"Claim®8 was for ' paynment of extra rates for
wor k done beyond agreenment tine at schedul e

of rate prevailing at the tine of execution’. The
arbitrator awarded the sumof Rs.39,540.

Clause 59 of the A P. Standard Specifications,
whi ch applied to the contract between the
parties, stated that no claimfor conpensation
on account of delays or hindrances to the work
fromany cause would lie except as therein
defined. The claimfalls outside the defined
exceptions. When extensions of tinme, were
granted to the appellant to conplete the work,
the respondents nade it clear that no claimfor
conpensation would lie. On both counts,
therefore, claim8 was inpermssible and the

H gh Court was right in so holding."

We, therefore, answer the first question in the affirmative.
Re : Question (ii)

13. The arbitrator in his two speaking Awards recorded the
foll owi ng finding regarding delay :

"Fromthe facts and evi dence pl aced before ne,

I find that the departnment cannot absolve itself
of partial breaches commtted which are of
fundarmental nature and had snow ball effect.

The department alone is not fully responsible,
the contractor also has contributed to certain
delays." (in the Hangar Contract).

"The docunents, the evidence and the
argunents clearly indicate that the delay for
conpl eting has been a joint responsibility of
both the Departnent and Contractor"” (in Road
Contract).

I nspite of having held that both were responsible for the del ay
and having noticed the argunments based on cl ause 11(C) of

the General Conditions of contract, the Arbitrator proceeded to
award danmages on the ground of delay on the reasoning that

the contractor is entitled to conpensation, unless the

enpl oyer establishes that the contractor has consented to

accept the extension of time alone in satisfaction of his claim
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for delay. As rightly held by the Hi gh Court, which decision we
have affirned while considering questions no. (i), clause 11 (C
of the General Conditions of Contract is a clear bar to any
claimfor conpensation for delays, in respect of which

ext ensi ons have been sought and obtained. O ause 11(QC)

amounts to a specific consent by the contractor to accept
extension of tine alone in satisfaction of his clains for del ay
and not claimany conpensation. In view of the clear bar

agai nst award of damages on account of delay, the arbitrator
clearly exceeded his jurisdiction, in awardi ng damages,

i gnoring clause 11(C). In Associated Engi neering Co. (supra)
this Court held :

"The arbitrator cannot act arbitrarily,
irrationally, capriciously or independently of

the contract. H's sole function.is to arbitrate in
terns of the contract. He has no power apart
fromwhat 'the parties have given himunder

the contract. |If he has travelled outside the
bounds of the contract, he has acted w thout
jurisdiction\005\005\005..."

X X X X

A dispute as to the jurisdiction of the
arbitrator is not a dispute within the award

but one which has to be deci ded outside the
award. An unpire or arbitrator cannot w den

his jurisdiction by deciding a question not
referred to himby the parties or by deciding a
guestion otherwi se than in accordance wi'th

the contract. He cannot say that he does not
care what the contract says. He is - bound by it.
It nust bear his decision. He cannot trave
outside its bounds. |If he exceeded his
jurisdiction by so doing, his award woul d be
liable to be set aside\005\005 In the instant case,
the unpire decided matters strikingly outside
his jurisdiction. He outstepped the confines of
the contract. He wandered far outside the
designated area. He digressed far away from

the allotted task. His error arose not by

m sreadi ng or msconstruing or

m sunder st andi ng the contract, but by acting

in excess of what was agreed. It was an error
going to the root of his jurisdiction because he
asked hinmself the wong question, disregarded
the contract and awarded in excess of his
authority. In many respects, the award flew in
the face of the provisions of the contract to the
contrary."

In Rajasthan State Mnes & Mnerals Ltd. v. Eastern
Engi neering Enterprises & Anr. [1999 (9) SCC 283], this Court
hel d thus :

"The rates agreed were firm fixed and bi ndi ng
irrespective of any fall or rise in the cost of the
work covered by the contract or for any other
reason or any ground whatsoever. It is

specifically agreed that the contractor will not

be entitled or justified in raising any claimor
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di spute because of increase in cost of expenses

on any ground what soever. By ignoring the

said terms, the arbitrator has travelled beyond
his jurisdiction as his existence depends upon

the agreement and his function is to act within
the limts of the said agreenent. This

del i berate departure fromthe contract

amounts not only to nanifest disregard of the
authority or misconduct on his part but it nmay

be tantanount to mala fide action\ 005\ 005\ 005\ 005\ 005. |t
is settled law that the arbitrator is the creature
of the contract between the parties and hence

if he ignores the specific ternms of the contract,
it woul d be a question of jurisdictional error

whi ch woul d be corrected by the court and for

that limted purpose the agreement is required

to be consi dered\ 005\ 005\ 005. He cannot award an
amount which is ruled out or prohibited by the
terns of the agreenent.”

14. In the view that we have taken the Arbitrator clearly
m sconduct ed hinsel f in awardi ng conpensati on under claim

no. 24 under Hangar Contract and claimnos. 13 to 16 under
the Road Contract which was rightly set aside by the Hi gh
Court in the order inpugned herein, on the ground that the
Arbitrator had acted in excess of his jurisdiction

15. There is noinfirmty inthe inpugned order of the Hi gh
Court. These appeal s being devoid of nmerits are, accordingly,
di smi ssed. Parties are asked to bear their own costs.




