IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 13% DAY OF APRIL, 2005.

BEFORE |
THE HON’BLE MR. JUSTICE AJIT J. GUNJAL -

R.F.A. NO. 429 OF 1997.

Between:

s 1.  Smt Amanbi Wjo Khon Mirsahab Patayat,
vﬁ“’/‘)' p.»f,‘) . © Aged about 50 years; Occ. Agariculture &
™

P | Household work, R/o Patavat Galli, Kudachi.
. fMWiMJ\ﬁJ ej, | -
et . 2. Smt. Maktumbi @ Sahebjadi, :
&ﬂ' v i
e g b” _ Shilbli Saheb Dundage, Aged 45 years;
o u/%(t 5%+ Occ. Agriculture & Household work,
v ey ' R/o Patayat Galli, Kudchi.
{ o
. 3.  Smt Rchanbl Mummddm Blchhu
.. Aged about 30 years;
Occ. Agriculture & Houschold work,
R/o Patayat Galli, Kudchi.
Appcllants
{ By M/s V. Tarakarama Assocmtes, Sr. Adv.}
And:
Rasulsaheb Nabisaheb Nawaz;
Aged about 60 years, Since deceased by L. Rs,
‘ _ 1A. Nabisahed Rasool Saheb Nawaz, :
"y :V?J wiv:V KSRTC Driver, Belgaun Depot, Belgaum.
r o :
_ é o vt 1B. Mahboob Dawala Rasool saheb Nawaz,
o) aﬂ PN M KSRTC Driver, Belgaum Deport, Belgaum.
V76T, _ ~ 1C. Smt. Roshan Mohammed Saheb Nawaz,
W Hewl e A‘-\ Gt‘l.' - B \ .
250N - 1D. Smt Zullekhan Nazeer Ahmed Chapadar,

1E. Smt. Saffiya Baseer Nawaz,



- {BysSriG. S Vlsveswara Sr., Counscl for R, 1)

follewmg

1C to 1E are R/o Kudchi, Tq..Raibag.

1IF. Smt. Apsar_a Isakha mulla, -
: -at Post: Raibag,

1G. Smt. Khamarun Mobammadali Mulia,

. At Post: Amrwad, Tq. Shirol, Dist. Kmolhapur.

. 1H. Smt. Sardarbi Chaman Naikwadi,

At Post: Rabakavi, Tq. Jamkhandi,
Dlst Bagalkot, S
Respondents.

-

~ This RFA is filed under section 96 of the Code of Civil
Procedure against the judgment and decree dated 17.3.1997
passed by the learned Civil Judge Gokak in O.S. No. 26 of 1992,

- chsnnssmg the suit.

 This RFA, havmg been heard and reserved, coming on for
pronouncement of judgment thlS day, the Court dehvemd the

JUDGMENT

This appeal under Section 96 of the Code of Civil

- Procedure is filed by' the plaintiffs. They' are aggrieved by the

jodgment and decree passed by- the learned Civil Judge, Gokak
in 0O.S. 26 of 1992, wherein the suit for possession has been

dismissed.

2. Few facts that are necessary to appreciate thé controversy

in question are:

The suit property is an agriculturél Jand situate in

* Kudachi village bearing SI.No. 161/4B ad measﬁﬁng 4 acres 26
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guntas wlnch aocordmg to the p]amnﬁ's is valucd at Rs.
1; 30000/ Thecaseoftheplamnﬂmsmatmeymthemm'
Vof the ]and in question. The suit property was brought to sale i
a revenue court auction and one lafc Smt. Ajamétbi purchased
the Saxhe After her death the property devolved on her he:m
. who are the plamtlﬂ's Aooonlmg to them, even before the
plaintiffs could cstabhsh their possessnon in respcct of the suit
Jamd pursuant to an auctton sale, the defendant bad filed a suit
in 0.S. No. 323/68 for deelamtlon and m_)unctlon on the gmund |
that the said auction in favour of the plamhﬂ‘s predecessor was'_.
mﬂi an’ vmd The defendant obtamed an order of injunction in
the sald smt and the plamttﬂ's were kept out of possessmn The
- said suit was decmed by the learned tnal Judge on 4.12.1971.
An appeal was preferred against the said Judgment and decree’ .
. in R.A. No. 30/72 on the file of the Civil Judge at Belgaum. The
said -appe'él was allowed aﬁd the jﬁdgment and decree of the trial
Judge was reversed and 1t was held, according to the p]amhﬂ's
that the auction sale of the smt land in the name of the
| predecessor in title of the plaintiffs, namely A]amatbz was legal
and vahd Thc defcndant calned the smd Judgments and

~ decrees of the courts below in this Court in RSA No. 5_72/82.




This Court COMCd the judgment and décrcck of the learned
Cnnl Judgé Gokak maﬂixminé that the auction ;éléle in favour of
Smt, Ajamathi was legal and valid and the title of the plaintiffs to
thc‘suit pmfxcrt_y was ﬁnally conﬁrmed by this Court in the said |
seconﬂ appeal. It -appears, during this | iﬁtcn‘egnum, the
defendant filed an apph'cﬁﬁon in I;‘orm 'No.7 for‘ gxaﬁt of
occupancy rights in respect of the suit schedule property in
TRC.SR. 1452, inter alia, coﬁtcnding that he was a tenaﬁﬁ of the
suit land of the plaintiffs. The Land Tribunal without notice to -
the plaintiffs gmnted occupancy rights in favour of the
defendant which was challenged by the plaintiff in W.P. No.
' 16269 of 1986 and the séid wnt peﬁtion was allowed and the
order of the Land Tnbunal was _guashcd. Since the defcndant
- was conﬁnﬁing m possession by virtue of an order of injunction
obtained by him in O.S. No. 323/68, they had no option but to
ﬁlsﬁtﬁte the present suit seeking _poésession in mspeét of the

" suit schedule property.

3. The defence of the defendant is that the plaintiffs are not
the owners of the suit schedule property. He would deny that
the suit property was sold in auction amd in the said auction it

was purchased by Smt. Ajamatbi. He has also denied that after
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the death of A_}amatbl, the plamtlﬂ‘s have succeeded to- the
thercst of Ajamatbl in the suit property It is his case that he
purchased the suit property for valuable f:énsiiemﬁqﬁ of Rs.
,'2‘500/ - ﬁﬁder.é‘_'registcred sale deed dated 25.5.1951. It is his
- case that since the date of pumhaéerhe has-bcen. in possession
of the suit pmperty. as owner thcxeof It 1s his»ﬁxrther case that

since. the date of purchasc in the year 1951 the plamhﬁ‘s dld

.rnot at any pomt of time mmate any pmceedmgs elther before the

- revenue court or in the civil court seeking possessm of the suit
- property in pursuance of the alleged revenue auction. He would '
further contend that the suit ﬁlcd by the p]amt:ﬁs is not in time.

Accordmg to h1m the suit itself is linble to be dismissed.

4. During the trinl, the plajntiffs examjne& the husband of
the third plaintiff and six documents were marked through ltum
whlch are at Exs P. 1 to P.6. ‘I‘he defendant examined hlmself as
DW 1 and he got marked Exs D.1 to D.2. On these pleadmgs,_

thc learned trial Judge has ﬁ*amed the following i 1ssues )

1. Whether the plaintiffs  prove that the
property described in the plaint was pmchascd by
late Ajamatbi in an auction?

ZE



2. Whether the plaintiffs prove their title in
respect of the property descn'bed in thc plaint?

: - . 3. Whether the plamﬁﬂs prove that they and

P ' ~ their predecessor in title were prevented from

S : r taking possession by the defendant by obtaining
an order of temporary injunction in O.S. No.
323/68 on the file of Prl. Munsiff, Chikodi?

4, Whether the. plamhﬂ‘s pmve ‘that they are |
entitled to recover the possess:on of the pmperty '
_ descn“bed in the plaint?

5. Whether the plmnhﬂ‘s prove that they arc
-entitled to past and fature mesne profits and if
~ so, at what latc?

6. Whether the defendant proves that he has -
acqunedvaluitxtlemmpectofthepmpm-ty
described in the plaint under the registered sale
deed dated 25.5,1951? _

7. Whether the defcndant proves that the
auction in respect of the property describcd in the
plaint doés not bind him?

8. Whether the smt is pmperly valued for the
purposc of court fee and jurisdiction?

9, -Whether the defendant proves that the suit
is barred by limitation? |

' 9A. Whether the suit is barred  under the
provisions of Karnataka Land Revenue Act?

10. To what relief are the plaintiffs enﬁﬂeci?
6. The learned trial Judge on consideration of the material |

on record was of the opinion that the plaintiffs have proved that



the suit property was pumhascd by the pmdcccssor of the

p]amhi'fs in auction. The trial oourt would further rceoxd a

ﬁndmg that the plaintiffs have not proved the title in :espect of
the suit property. The p]ajﬁﬁﬁ's had also further proved that
they and. ﬂn;:ir predecessor in title were prevent;ad from taking
~_possession by the défendant by virtue of the order of mjunchon
obfaincd in O, S 323/68. In so far as the matcnal msue which
is at issue No.6, regarding tltle of the deiendant, the trial eourt'
would record that the defendant had acquimd title to the suit
property under the registered sale deed dated 25.5.1951, but,
hovéev_er,. sﬁbjc_ctto the auction sale. The learned trial Judge | |
has proceeded to non-suit the plaintiffs on the ground that after

the auction“ purchase the -sale in favour 'of the plaintiffs’ |
rpredccessor havmg not been oonmmcd 1, following the dccmon of
~ this Court reported in A.I. R 1992 Kar. P. 71 (Goudappa Appaya -
Patil vs. Shlvaxm Bhlmappa Mattarj. It was of the opinion that
‘the sale having not bccn confirmed as contemplated under
section 177 of thc Karnataka Land Revenue Act, declined to

grant the relief and has dmm:ssed the suit. Hence this appeal.




7. Durihg_ the pendency of fhis apiycai,‘ the first plaintiff-

appellant No.1 having died, plainﬁﬁ's' 2 and 3 bcing the legal

| replesentahves of the deceased plamhﬂ’-appellant No.1, the

questlon of brmgmg the legal heir on record could not arise.

8. Mk V. Tarakaram lcarned senior counsel, appearing for
' the plaintiffs would stxcnuously contend that thc learncd trial

Judge was not justified in non-suiting the plaintiffs on the

ground that the auction sale was not confirmed as oontemplated

under ‘.sécti'on' 177 of the Karpataka Land Reirenue Act. He

_ would fln'thcr contcnd that thc auctxon sa]c comes undcr

Chapter 14 of the Karnataka Land Revenue Act and commences

for the purpose of this case from sectlon 173 of the Act. He

-would further submit that since no application was made by the -

defendant for settmg aside the sale undcr section 176 of the
Kaxnataka Land Revenue Act, thc qucstlon of conﬁrmatlon of

sale and issuance of ccrt:lﬁcatc undcr section 179 Would not

‘arise as it is only in the nature of a ministerial obhgatlon on the
-part of the. revcznuc courts. He would _further contend in the
earlier pmcccdings the appéll?:te court in R.A. 128 /81 haviﬁg

~recorded a finding that the sale in favour of the plaintiffs’



\predecessor was gcmune and vahd, it is mnot open to the
defendant now to contend that the auctton sale 1s vmd He _
would press into service the doctrine of res Jud1cata under
section 11(4) of the C.P. C He would further contend that the
learned trial Judge having recorded a ﬁndmg on all material
- issues in favour of the p]ambﬂ's could not have dlsnnssed the
suit of the plamtlﬂ‘s He would further subnut that on issue
Nol the lea;med trial Judge has recorded a ﬁndmg that the suit

property was puxchased by late Ajamtbi in an auctton and issue

No.6 wherein a positive ﬁndmg is recorded that the defendant o

‘had acquired the tltle to the suit property under the reg:stercd
sale deed but however subject to the conﬂxmatlon of ancuon
sale, In view of this finding Tecorded by the learned trial Judge
.on the matenal tssues, he contends that mere fact that the sale
- ‘was not confirmed would not disentitle the pmuﬂ’s in seeking

relief of possession in the present proceedings.

9. . Mr. G.S. Visveswara, learned senior counsel appearing fo_r
| the defendant- would eupport the judgment and decree passed
by the learned trial Judge. He wouki contend that the title to

the suit property would transfer in favour . of the auction

-
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purchascr,. oﬁly after .conﬁxinatibn of sale and not otherwise.
Accoxding tolhim, the p]éinﬁﬂs did not derive any title by virtue
of the said auction sale. Aooordinig to him the confirmation of
sale cannot be tcrmcd as a mm:lstenal act, but wilt have to be a '
judicial pmnouncemcnt to the eftcct that the sale is conhrmcd
of course, he would contend that the 1ssuancc oi the oertlﬁcatc
is only a mlmstcnal act. Aocordmg to him, the present suit filed
is ﬁithout jurisdiction #nd farther in the absence of secki'ng a
declarauon of title the sa:d suit 1tscli Would not be mamtamable
He would also refer to me thc relevant provisions of Chapter 14
of thc Karnataka Land Revenue Act commencmg from secl:on
168 of thc Act (accoxdmg to inm scchons 177 and 179 are not
. atall applicable to the present proceedings ). He Would luxthcr
contend that it is only i in the realm of the revenue courts to put
the auction purchaser in posséésiqn and not the ‘court. The. |
sum and substance of .hjs contéx_lﬁons, are that the sale having |
not bce_n confirmed in éonformjty with section 177 of the Act,

the learned trial Judge was justified in dismissing the suit,

4
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10. Both the counsel have relied on a catena of decisions to

‘buttress their rival contentions.

11. The only material pomts that would arise for oonslderahon

- mthasappcalam

1) Whether, aﬂcr recording a ﬁndmg that the
defendant’s title to the suit property under the
registered sale deed dated 25.5.1951 was subject
to the auction sale, the plaintiffs did not dcnvc'
any tltlc to the said suit pmpcrty’r’ : '

2) thther the trial court' was in error in non-
suiting the plaintiffs on the ground that in the
absence of confirmation of sale the tlﬂe had not
passcd on to the plamtlﬁ‘s?
'12. ln S0 far as pomt No. 1 is conccmcd itis matenal to notice
the ‘relevant provisions of Chapter 14 of the Ka:mataka Land
Revenue Act. Section 157 Would relate to realisation of land
revenue and other pubhc dcmands Itis not in dlsputc that the -
SubJCCt matter of the prcscnt procccdmg was originally of the
owncrshlp of one Janha Sahib Mohammed . Sahib Patait. It

appears the said Janna Sahzb ‘Mohammed Sahib had tékcﬁ

Tagavi loan  of Rs. 2500/- from thc Govexnment on an, :

apphcatlon dated 3.12.1945. He had hypothecated the suit land
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and some other lands for obtaining the said loan. The said.

Janha Saheb, who was dcfendént—S in the earlier suit, had

taken some more loan ' from the Government by i

hypothccaﬁng}?mortgaging two other lands belonging to him.

Thus, the total loan taken by him on several dates worked out to

Rs. 3750/-. The said Jaoha Saheb did mot dlschargehls

obhgahon to repay the loan to the Govemmcnt. Suppmssmg

‘this fact the land in qucsnon was sold in favour of the defendant |

for a oons:derauon of Rs 2500[ on 29 S. 1951 Since the smd

Janha Saheb "did not repay the ‘I‘agaw loan recovc!y

pmcccdmgs were mmatcd to. recover the said amount. Some

time in 1957 some of his landsr-werc_ bmught to sale. But

however three of the lands excluding the suit land were sold in -
favour of the G;Jvemmcnt for a nominal sum of rupee one. It is

also not in dlsputc that the (:ovemment is in possessmn of

o those lands and they have been ammaily leased by way of public

auctlon Thus, the amount of Rs. 3749/ remamod to be

Iecovér(éd from the said Janha Saheb and to recover the said

amount the p:esent suit 1and was brought to sale and in the

smd auction Ajamatbl, thc predecessor of the piamhﬁ's

'pmchascd the suit property. Admlttedly the defendant was' o

M-
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-kept in dark in respcct of these auction proceedings. But
| howcvcr what is pertinent to note is that the dcfcndant mccivcd'
o a notice on 2.8.1966 mformmg hlm that auctlon sale of the suit
property was being held on 30.9. 1966 he approachcd the
- jurisdictional Tahsildar and putforth his gncvance by ﬁlmg an
application. Be that as it may, the suit lz;nd was .wm~m‘puﬁﬁc
auction for a sum of Rs 4000/ Accoxdmg to thc _defendant,
the aucuon purchaser is none other than the rclatlon of Janha

. Sab and sister of Smt. Rehanbi Mummddm Blchhu.

13. -W-ith “this backgmﬁnd, it is nccessaiy to look into the
* provisions of law rcganimg recovery of loan amount whlch is due
to the Govemmcnt thrcm the pmpcrty of the debtor is
- brought to sale to recover the loan amount. Sectlon 165 though " |
not very material for adjudicatton of the contmversy, it is
necessary to mnote that the said pmvxs:lon deals with the
N attachment and sale of lmmovable property towards arrears. |

Thc relevant prowsmn would be section 173, wh1ch would deal |
with salc not to be excessive. Scchon 175 would deal with

- faﬂureto makc deposit and more lmportanﬂy section 71-76 which
deals with sotting aside of sale. Admittedly, and it is also not in

%
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~dispute that after the sale was coilducted on 30.9. 1966, the

defendant hercin did not make an application under section 176

~ to the concerned revenue -officer for setting aside the sale.

Section 176 oi' the Karnataka Land Rcvcilue Act is in pari
matena with Order 21 Rule 92 of the C.P.C. Both are almost
identical in respect of the debtor’s right to seek settmg asuic
sale. Itis advantagcous to mpmduce the rclevant provisions.

Section 176 of thc Act reads thus

“’176 ~ Setting aside sale (1) Were immoveable
property has been sold under this Chapter, the
defaulter, or any person owning such property or
‘holding an interest therein may at any time
within ninety days of the date the prescribed-
manner to the Deputy Commissioner to have the
- sale set as1de -

(@) ~on the ground of some material u‘regulantv '
or mistake or fraud ~resulting in loss or injury to
him; or

(b)) on his ~depositing in  the Deputy

Commissioner’s office the amount of the arrears
~ specified in the proclamation of sale, the cost of
- the sale and for payment to the purchaser, 2 sum

equal to five per centum of the purchase money,

(2) On an application made under clause (&) of
sub-section (1), the Deputy Commissioner shall, if
he is satisfied after a summary enquiry that there
has been some material irregularity, mistake or
fraud in pubhshmg or conductmg the sale, set
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-aside the sale and direct a fresh sale; |

Provided that no sale shall be set aside on -
the ground of any irregularity or mistake, unless
it is proved that the applicant has sustained loss

~ or injury as a result of such mgulmty or
sztakc

(3) On an application with the raqmmd deposit
being made under clause (b} of sub-section (1)
‘within the period specified therein, the Deputy:
- Commissioner shall make an order setting aside
the sale; : '
Provided that if more persons than one have
- made deposits and applied under this section, the
application of the first depositor or in case all the -
depositors agree to the application of any other
depositor being accepted, the apphcahon of such -
deposﬂ:or shall be accepted.”
- 14. Section 176 (1) would deal with that part of the subject
where the property of a defaulter or any person who is entitled to
own such property or holdi an_interest rthcrein at any time
shou]d make an apphcaﬁon Wlthm 90 days from the date of the
sale to the Dcputv Commissioner to have the salc set aside.
(emphams supphed) The grounds on Whlch thc sale can be set )
aside are that some matcnal nrcgulanty, mistake or fraud is
commltted ‘which has resuited in loss of injury to the mmrested' |
person or in the alternate the interested person depositing with

the Deputy Conmimissioner the amount of the arrears for which
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the property bmught to sale along w1th the canceﬁatlon of the
| salc and a sum equal to five per centum of the purchase money -
On such apphcauon being made by the interested person, the
Depuly Commissioner, if he is satisfied and after holding a
sumniaxy enquiry that some materiat inegﬁlar.ity,' mistake or
fraud has crept m '. puhﬁshing or éonducﬁ'ng the sale, set aside
the sale and direct a fresh sale. Admittedly, as could be
gathered fmm the-nalmﬁon of cfrents,, gcithex_‘ Janha Saheb, the
vendor of thc defendahf, nor the defendant himself having come :
to know that the sale is likely to take place orhas taken place on.
| 3()*11 November 1966, did not venture to make an apphcanon as
contemplated ‘under section 176. The fact that__ no such
' applibationrwas made bj the defendant for setting aside the. sale
 within the time prescribed under law, he cannot be heand to say
that the_. sale in favour of the ‘Vplaint.iﬁ's’ pmde(_:essbr was

accentuated by misrepresentation.

15. As observed in the preceding paragraph, Section 176 of
_ the Act is in pari matena with Order 21 Ruie 92 and 94 oi CPC
which would deal mth the sale of the suit property in exeeutlon '

‘of a decree, where !;he same has been purchased by thc third

L=
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party Order 21 Rule 92 contcmp}atcs.perbd for settingr aside
t_hé auction sale. Thus it is c;icar that a judgment d_ebtor whosc
. property ié_.soki does not cease to be its owner capable of selling
it éﬁecﬁvely ﬁnde’r certain conditioﬁs, s0 jong as he caﬁ'apply to
have the sale se.t aéide, that is to say, till the expﬁ‘ation of 3(5
days from the dhtc of sale. The quesﬁbn' w@ul& bc ‘what would
be the posiﬁon after the said time is -expired. 'l‘he‘ guestion
would be can he sﬁﬂdisposeqfthe pmperiy 20 as to pass an
effective title to the. hahsfe'l_‘eﬁ: against the auction purchaser. |
An identical question fell for consideration before the Madras
High Court in the case of S. Ramaswam1 lyer .vs. Komalavélli
Ammal, A.LR. 1941 Madras p. 277. It is observed that “after the
expiry of the period for an apfhcation to set aside an auction
© sale, the auction-purchaser can eﬂ"ecﬁﬁely sell the ﬁmpert;r
purchased even in ﬂx-e'abse_ncc ofa eonﬁtmé\ﬁén of the auctim.z
sal;: by the Court and i:hercforé the ju.dg:'ncnt-dehtor cannot be. :
said to have a saleable interest in the property”. Thus, it is clear
that once the judgmént-dgbtor does not make an application as
contemplated under law, namely, Order 21 Rule 92 of CPC to set
| aside tﬁe sale and he loses all his nght in the saldpmperty and

. the auction purchaser would get all saleable interest to deal with

M-



18

the pmperty Admittedly, in the case on band, aﬁm’ the
plmntlﬁ‘s predeoessor pumhascd the suit pmperly in the revenue
auction, the defendant did not makc any apphcatlon for settmg
 aside the sale as contemplated In view of the iact that no
apphcation for settmg aside the sale is made under section 176
| of the Act, he loses all lus nghts in the smt pmpcrty ’lhus, the
‘ defendants as statcd earlier, cannot be heard to say that the
sale in favour of the auction purchaser, namely ptedeoessor of .
_ the plaintiff is bad. _ Instead of making an. applwahon as |

contcmplatﬂd under section 176 of the Act, he has chosen to
contest thc sale in favcmr of the pmdecessor of the p]amnﬁ’s ina
- suit which was mstltuted by him for declaranon 01 title and | |
7 mjunctton. It is no doubt true, in the sa:d smt a ﬁndmg was‘ :

recorded By the learned trial Judgc that the said sale in favour

of Ajeimétbi was Wholly illegal,' void and ab xmtlo Buf, hwever, ..
on appeal, the appellate court was , of the' opinion that the civil A
' court would lack inherent Junsdmuon to deal w1th the matter in

ms‘pect of the salc under _thc land n:veguc courts. But however

- recorded a ﬁndmg that the sale in favour of the plaintiffs’

predecessor waé valid, The finding recorded by the k:an:md tnal :

Judge that the sale in favour of the plainﬁﬂ's’ piﬂdecessor was .

A
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valid, to my nund, is whoﬁy 19i‘vx'tlmui: jmisdicﬁon, in asmuch m, |
once having come to the conclusion that the civil comrts do nof:
 have jurisdiction to deal with thé auction 'saxc under the land
revenue cou.rt, the ﬁndmg ;reconied by the leamcd Appellate :
Judge that the sale was vahd or otherwise Wlli bave to be
eschewed In view of this, the contcn_tton ‘of Mr. 'l‘arakamm,
_leaincd senior couﬁsel that thé doctrine of res judicata und_er.
section 11(4) of the C.P.C., is applicable cannot be accepted, in
_ asmuch as, the said ﬁndmg recoxded by the appellate court was |

wholly without junsdzcnon

16. Itis to be stated that the defect of jurisdiction cannot be
cured by consent or by Waiver.- It is setﬂed law that normally a |
decree passed by the ‘court of competent junsdwhon atter its
: adjumcauon ina setﬂement suit or pmceedmgs and the parhes :
or persons c]mm:t_ng such r_xg_ht, uﬂc or interest i:mm the parties,
| the validity of the said jud'gine‘l_l_t and decn:é could be assailed -.
only in an appeal or revision és the ca'asc'may be. The validity
tﬁercof cannot be quesﬁonéd' in a sixbsequent pmoecd:mg A
decreé passed by a court which does not have jurisdiction over

the subject i;iattcr or on any other ground which goes to the root

/.
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of the ]unsdlctmn or a oourt wl:uch lacks mherent Jmsdlction,

the said decme wouid bc a nulhty and non-est. [Its vahdlly or

othemse can be questioned or set aside whencver it is sought to

be enforced and is acted ‘upon as a foundation for a right even at
.the stagc of exccunon or collateral proccedmgs The defect of
_jurisdiction attracts thc authority of the court to pass a decree
which cannot be cured by consent or waiver of a party In these
cir_cumstances, it cannot‘ be -said that in the p_reécnt case on
~ hand section 11 (4) of CPC is attracted snd the validity of the
s-amcrﬂle-re'of hav_ing been aﬁ:umed by the appellate court ln thc
earlier proceedings will be of no. avail Admittedly, a clear
finding has been recorded in the said appeal that the civil court
do not have jurisdiction to set aside a sale which has taken
place uhder the__Kaﬁ}ataka Land Revenue Act. When such is the
:ﬁndmg recorded by the learned appellate Judge, the subsequent
finding that the title has pasacd on to the plamtxﬂh cannot be |
accepted. As has been stated any finding by the court whjch.
- lacks mherent jurisdiction is non-est in law I‘he Apex Court in
identical case, reported in 1996 (8 SCC p. 329 Municipal
Committee Sirhind m Parshotam Dass and others), which
/? |

reads thus:
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“S.11 - Res judjcaﬁ - Applicébility - Findin_gs
- arrived at by a court without jurisdiction cannot
bperﬁtc as res judic_ata - Fmdmgs of court under
S. 30 of Land Acquisition Act that the acquired
" land belonged to the claimants khewatdars and
not to Mumcmal Comx;ﬁttcc would not opeu_ite' as
' res judicata for determining whether the
khewatdars bad title to the land.”

17. - The next question which.wo.ul.d fall for oonsiderétion is
‘whether the title haé pasaed on to the auction purchaser E
without there being any confirmation of salc In this regard Sri |
. Visveswar, learned counsel appearing for the defendants-
| respondents has relied on two judgments of this court. The first
~ of the judgment is reported in LL.R. 1981 il) Kar. P. 477_
(Nagesh alias Nagappa Ganapathi Hegde vs. Syﬁdicahc Bank )
and another Division Bench decision of this Coust reported in
ALR. 1992 Kar. 71 (Goudappa Appaya Patil vs. Shiveri
Bhimappa Pattar and another), Wilich ijii'subé_tancehas affirmed
the view of the learned single Judge in the above referred
decision. What fell for consideration in the said two decisions is

the interpretation of sections 177 and 179 of the Act. Section-

7/



177 of the Act would deal With confirmation of sale and sect:on
1'79 would deal with issuance oi a sak, certlhcatc Tlns court
held that the title will pass on to the auction pumhaser only on

conﬁrmahon of sale. Grant of sale .ccrtiﬁcate under se'cﬁon 179

would only be a ministerial act. The Dmsxm\ Bench has

obsérvcd thus: |

“Auction sale - Pmperty sokd in auction under
Land Revenue Act of State Shll title m pmperty

- passes on conﬁrmat:on of auct:lon sale Absence
of sale certificate immaterial’. |

In view of the authoritative pronouncement of the Division

Bench in this regard, it has to be held that th_c title has npot

'pa_ssed on to the predecessor of the plaintiff when she purchased |

the suit property in auction though the sale is valid. There is no
matenal placed either before the trial court or before this court

to say that the confirmation of sale. has taken place

18, Sectton 177 which would deal with conmmahon of sale

e

n-.ad as follows
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“177. Confirmation of sale - If, on the
‘expiration of ninety days from the date of sale of
any immovable property, no application has been
made for setting aside the sale or if any such

- application has been made and rejected, the
Deputy Commissioner shall make an order
confirming the sale:

va:lded that for reasons to be recorded, the
Deputy commissioner may set aside the sale
subjected to such conditions as he may deem
proper, notwithstanding that no application
therefor has been made, or on grounds other than
those alleged in any application which has been
made and rejected.”

 Admittedly, in the céxs_e on hand, after the property was sold in

‘auction no application is made by the defendants herein under

sectiqn ' 1_;?6 Qf the Act to set aside the sale. The natm_'al

- corollary woﬁld be one of cbnﬁx_maﬁon of sale under section 177

of the Act. Since no app]icaﬁon Was'.jﬁade within the stipulated

time of 90 days for setting aside sale, in was ob]igatéxy on the
part of the Deputy Commissioner to have made an order
confirming the sale,” That has not becn.doﬁe in the case on
hand. But, however, it is to be~ noticed that on the basis of the
auction sale and non-filing of tﬁe app]icaﬁon by the defendant-

rcspondent to set as:ldc the smd sale presummg that the title

‘ has passed on aftcr the auction, the present su1t is filed by the

s
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plamtifi for rc;ﬁovexy of posses-sion. Section 180 of the Act would .

deal with the rcméVaI of obstruction. .Section_ 180 reads thus:

“Removal of obstruction.-(1) Where a purchaéer of

- immovable propeity, to whom a certificate is

- granted under Section 179, is resisted or
obstructed by any person, in obtaining
possession of the property, such purchaser may
~apply to the Civil Court havmg jurisdiction over
the property, for removal of such resistance or -
obstruction and such Court shall investigate the
matter as if the propcrty were purchased by the
applicant at a sale held in execution of a decree of
such Court under the Codc of Civil Pmccdure
1908,

" (2) The provision of the Code of Civil Procedure
1908, shall apply mutatis mutandis to the
investigation and the order made thereafter by the
court, under sub-section (1).”

\__/

Where a purchaser of immovable property wherein a- sale

| cel_‘tiﬁcafc has bcex_lmgx"antcd uﬁder section 179 of the Act and if
Vthcrc is aﬁy obsﬁ'ucﬁoﬂ by any ?erson i_n'obtaining poésession _

' of the propcfty, tﬁvo optioﬁs‘ are opcﬁ to the auct:ién purchaser -

one is that he méy apply to the civil court having jurisdiction

over the sazd property for rcmﬁval ‘of such resistance or
- obStrﬁcﬁqn and the oourt shall invesﬁ'gatc the matter as if the |
pmperty was purchased by th_c. applicant at a sale ilcld in

execution of a dccrec of such court under the Codé of Civil

s
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Procedﬁre, 1908. -Conséqnently, it will haﬁc'to be held thaf m |
the absence of any confirmation of sale the present proceedings
for ﬁossésﬁion Wﬂl have to be termed i premature. But,
“however, one Willr have to give- a thought to the proceedings :
| _ Whn:h were initiated way back in the year '1992, 'wh_c'ther the
plaiﬁtiﬂ'—appellanté can bé'_ non-suited since they ha\-le not
obtained the confirmation éf sale ilor_ the sale certiﬂcate, as it
~ has beeﬁ held, is only a ‘ministerial act. The only option now
which is open to the pla:in_tiﬂ"s'—'appellanfs is to seek confirmation
of _salé before thé_- revenue authorities on the basis of the auction.
Once the confirmation of Si.ale.‘ is granted by the éoncérned
mvenuc. anthorities and the sale certificate 15 issued, it is once
again not necessary for the plaintiﬂ‘s—apﬁel]aﬁts to initiate
procecdings .fdr the. purpoéc .of recovery of possession of the suit
| schedule property, which exercise has already been taken m the
present 'procécding.. It is no doubt trnc tha_t' it wo_ixld be trite
that even before conﬁrrhaﬁon. of sale and in the absence of sale |
certificate, '.thtljiér ‘the proceedings mmated for recovery of
possession as contemplated un_dér'sc_cﬁon 180 of the Act Would
be .COmpCt‘C'I]t. But,. hOWevqr, one will have -t(-) take into

consideraﬁon the fact that ﬂ:lc defendant herein had initiated

L=
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_ prqp;e_ediﬁgs‘ against the prese;:.lt' plaintiffs ‘fo;r injuﬁcﬁén' in the
year 1968 and they. have bécn kept out of possession. The |
parties éannot be relegated to the position of 1992 once agam to
start the entire proccedings afresh from the trial court for
" recovery of the said 'posséssion Justice, cqmty and good,
| conscience of the court would ‘require ‘that the party should not |
be relegated to a p_osmon which they had not at all expectcd
when they had initiated the present ,procccdings Sir BaI‘IIICS.
Peacock in Sarmop vs. ‘I‘lay]a Khomath (1861) 9 WR page 230
. smd - '

“Now having to admlmstcr ]LlSthC cqulty and
good conscience, when are we to look for the
principles which are to guide us? we must go to
other countries, where  equity, justice are
administered ......... and if we find that the rules
which are laid down are in accordance with the
true principles of equity, we cannot do wrong in
following them”.

In view of this, I am of the considered v1cw that a quietus will
have to be givcn to the procéedings lest the paﬂ:ies to the

present procecdmgs or their progeny spend couple of more

decades in the corridors of the courts
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19, Copséquéhﬂy, the appcal is a]lowcd The judgement and

décréc passed by the learned Civil Judge Gbkak in 0.S. 26 of

1992 is set asude Thc suit of the plamhﬂ-appc]lant is dccrecd |

’l‘he plamtlﬁ's-appcllants are cnt:ﬂcd for possessmn of the smt

o schedule property. A decree shall be drawn accoxdmgly But

howevcr the- saJd decree for possession shall be kept suspendcd
or in abeyance till the plamtlﬂ's obtain the necessary order from
thc concemed revenue authormcs mgaxdmg conﬁxmaﬁon of

sale, as issuance of salc ccrtlﬁcate is on]y a mm;lstenal act.

20. With these obscrvatlons, the appeal filed by the plamtiﬁ's-'

| appellants stands dlsposed of. Partlcs are duectcd 1o bcar their

- own costs.

Sd/-
Judgs

- vge




