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JUDGVENT:

Bhar ucha,' J-

The followi ng question, referred to the H gh Court
of Del hi under Section 256(1) of the Incone-tax Act, 1961,
was answered in the affirmative and in favour of the Revenue

"Whet her on the facts and in the

circunstances of the case, the Tribuna
was justified.in holdingthat the refund
of annuity of Rs. 12,013/- to the assessee
as Executor of the Estate of his |ate
father Padam Shree N. N. Mohan was hi s
income and assessable in his hands as
Executor of the estate of the deceased?"

The annuity referred to in the question was a paynment under
the Annuity Deposit Schene. The Delhi High Court /followed
its judgnent in an earlier case. « The Qujarat H gh 'Court had
taken a sinmlar view The H gh Court of Karnataka and the
H gh Courts at Bonmbay and Madras have taken the contrary
Vi ew.

The facts, briefly stated, are these : One N
Mohan had deposited the sum of Rs.1,57,250/- under the
Annuity Deposit Schenme framed under Chapter- XXII-A of the
| ncome- Tax Act, 1961. The same was refundable to himin 10
equal instalments of principal and interest ~under the
provisions of Section 280-D of the Act. The said Mbhan
havi ng died on 15th July, 1969, the instal nent of principa
and interest in the sumof Rs.12,013/- payable to hi munder
Section 280-D was paid to the assessee, his< -son and
execut or. For the Assessnent Year 1970-71 the | ncone-Tax
Oficer treated the sumof Rs. 12,013/- as incone in the
hands of the assessee. On appeal, the Appellate Assistant
Comm ssioner held that the said sumwas not taxable in the
assessee’ s hands. The Tribunal reversed the Appellate
Assi stant Comm ssioner and, at the behest of the assessee,
referred the aforestated question to the Delhi H gh Court.
The Del hi High Court, by the judgnent and order under
appeal , held agai nst the assessee.

Section 2(24)(viii) of the Act defines "inconme" to
include "any annuity due, or comuted val ue of any annuity
pai d, under the provisions of Section 280-D'. Chapt er

XXI'l-A of the Act provides for Annuity Deposits. "Annuity"
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is defined by Section 280-B(4) to nean "any annua

instal mnent of principal and interest thereon payable by the
Central Covernnment under the provisions of Section 280-D'

A "depositor" is defined by Section 280-B(60 "to nmean a
person to whom the provisions of this Chapter apply".
Section 280-C requires an assessee covered by Chapter
XXXI'l-A to make for every assessnent year an annuity deposit
with the Central Governnent at the rate prescribed in
respect of his total incone for the previous year. Section
280-D deal s with the repaynment thereof and states :

"Subject to the provision of this
Chapter and any schene franed thereunder

t he CGover nirent shal | repay to the
depositor the ~annuity deposit nade or
recovered in any year in ten annua
equated instalnents of princi pal and

interest~ at ~such rate as may be notified
by the Central Governnent in the Oficia
Gazette."

(The proviso to Section 280-D-does not concern this case.)
Section 280-W enpowers the Central CGovernnent to frame
Annuity Deposit Schenes and these may, inter-alia, provide
for the manner and ‘the intervals at which the annuities
woul d be paid.

The Annuity Deposit Schene, 1964, was franed under
Section 280-W and came into force on 1st Cctober, 1964.
Wth effect from 8th February, 1967, sub-paragraph 4(a)
thereof read : "In the case of a deceased depositor who has
not nade a nomnination under paragraph 11, the annuity shal
be payable to his legal representative." Paragraph 7
provided for the refund of annuity deposits but it did not
cover the case of a depositor who had died. Par agraph 9
dealt wth nomnations; it said "A depositor, being an
i ndividual, may nomnate in FormNo 7, or as near thereto as
nmay be, one or nore individuals who shall be entitled to
receive the annuity payable to him in the event or his
deat h.

The Del hi Hi gh Court, in the judgnment under appeal
followed its earlier judgnent in Comm ssioner of |ncone-Tax,
Del hi-1l Vs. ON. Tal war 123 I TR 80. This was case where
the assessee was the 'karta’ of a Hndu undivided fanly.
The assessee had mnmde annuity deposits under the Annuity
Deposit Scheme, 1964, on behalf of the HUF. Therefore, the
HUF was partitioned and the assessee received to his share
repaynents against the annuity deposits. The Appellate
Tri bunal hel d that, since the assessee was ~not the
depositor, the repaynents would not be taxable in his hands
except to the extent of the interest that was included
therein. The Del hi H gh Court answered the question  that
was referred to it in this behalf against the assessee
holding that not only the interest elenent but also the
principal elenent of the annuity, to the extent of the share
of the assessee in the annuity deposits, was taxable in his
hands. It said that the annual repaynment was deened to be
i ncome and, whether received by the depositor hinmself or the
nom nee or the legal representative, it would be subjected
to tax only when the total inconme exceeded the nmaximum not
chargeable to tax. It could not be the intention of the
Legislature that it would necessarily be taxed on receipt or
taxed at the sane rate at which the annuity deposit would
have been liable to tax had it not been deducted fromthe
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total income in the year of deposit. The only idea was that
since the anbunt of deposit was excluded from the tota
income at that tine, the annual paynents shoul d be included
in the total as and when received. The deposit having been
made under the Scheme, the repaynment had been obtai ned
thereunder. The Del hi High Court assumed that even when
there was no specific provision under the Act or the Rules
for repaynment, it would still be possible for the |ega
representatives of a depositor to obtain repayment of the
deposit made by the deceased by recourse to | egal action but
the repaynment in the case before it had not been made in any
such manner. It was repaynent made ostensi bly and
purportedly wunder the '‘Act and the Schenme and, hence, it
shoul d be treated as a paynent nade under the Schenme and so

under the provisions of the Act. The Del hi Hi gh Court
approved of the viewtaken by the @ujarat Hgh Court in
Conmi ssi oner of Income-Tax, Cujarat-l111 Vs. Narottandas K

Nawab 102 | TR 455.

The CGuj ar at Hi gh Court in Nawab’ s case
(af orenmentioned) was required to answer this question :

"Whet her, on the facts and in the
ci rcunst ances of the case, the instal nent
of annuity deposit received by the karta
of t he assessee as nom nee/ | ega
representative of the deceased depositor
was |iable to be assessed as incone of the
assessee?"

There was no dispute that under the provisions of the Act
and the Schenme, so far as the depositor hinself was
concerned, the paynents or instalments which he received
were income in his hands. The question was : did it rmake
any difference when the ampunt of the annuity was received
by the nominee or the |legal representative of the depositor?
Section 280-D opened with the words "Subject /to the
provi si ons of this Chapt er and any schene franed

thereunder”. Under the Schene the annuity was payable to
the depositor’'s legal representative or, if he had made a
nom nation, to the nomnee. It was, therefore, clear that

under the Schene the nomi nee or |egal representative of the
original depositor was a person to whom the anobunt of
annuity becane due under the Schene and it could not be said
that only the provisions of Section 280-D which provided for
repaynent to the depositor should be |ooked at. The
provi sions of Section 280-D were subject to the ~provisions
of any Scheme and under the Scheme, in the event of the
death of the original depositor, the anbunt of the annuity
becanme due to the | egal representative, in case there was no
nom nation, or the nonminee, if there was one. Counsel for
the assessee contended that under the general law what the
| egal representative received was not an annuity but the
return of capital and what he would be receiving was an
instal mnent of that capital. The Gujarat high Court did not
agree. It held

"In the instant case we find that a
portion of the income of the origina
depositor which had been wthheld as a
neasure to prevent inflation and was thus
i mpounded, is being rel eased over a period
of ten years and since the noney was nade
avail able to the Governnent sone anount of
interest was al so included with the anpunt
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SO repaid by ten equal instalnents.
Odinarily, the word "instal nent" is
associated with return of capital. but in

this particular case what we find is that
the CGovernment which had inpounded the
income in the particular year in which the
deposit was nmmde, returns the sane anount
with some anount of interest in ten equa

i nstal nents. For having deposited that
particul ar anount in the year in which the
deposit was made, the deposi t or got
certain relief in his own incone-tax
assessment and was not subjected to the
extra amount of incone-tax which he was
liable to pay under section 280X for
failure to make the deposit under the
provisions of _Chapter- XXII-A and t he
Annui ty ~Deposit Schene framed thereunder

Under -these circunstances, even if the
guestion were to be considered fromthe
['argerpoint of viewas M. ~Patel wanted
us to consider, we conme to the conclusion
that in the instant case when the anount
is being returned, it is not the return of
capital but the return of the origina

item of incone which is now spread over a
period of 'ten years. Under these is not
possi bl e to accept M. Patel’s contention
that this was a return of capital and  not
a return of incone. -Mreover, that which
woul d have been-incone in the hands of the
original depositor does not cease to be so
by the nere ci rcunst ance t hat t he
depositor died and the -noney  is being
recei ved by the | egal representative or by
the nom nee. That which was otherw se
incone retains its character of incone
notwi thstanding the fact  the origina

depositor died in the nmeanwhil e.

Under t hese ci r cunst ances,
considered from either point of view,
nanely, from the point of view of the
provi sions of the Act and the paragraphs
of the Annuity Deposit Schene,  taken
toget her, or considered fromthe point of
view of general law, the result would be
the sanme, namely, that these annuity
paynments which are a creature of statute
and statutory powers, are inconme in the

hands of t he nom nee, | ega
representatives of t he origi na
depositor."

The Karnataka H gh Court in the K Bhoomi amma & Anr.

VS. Controller of Estate Duty, Mysore, Bangal ore 115
703, was concerned with several questions, of which
first two are rel evant

"(1) Whether, on the facts and in
t he ci rcunst ances of the case, the
Tri bunal was justified in holding that a
sum 0S Rs.48,777/- on account of annuity
deposits was rightly included in the
principal value of the estate of the

I TR
t he
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deceased?

(2) If the answer to the first
guestion is in the affirmative, whether
on the facts and in the circunstances of
the case, the Tribunal was right in
hol di ng that no deduction should be nmade
out of the value of the annuity deposits
on account of incone-tax payable by the

| egal heirs of the deceased on the
instal ments of annuity deposits receivable
by t hen®"

No argunent was addressed to the High Court on the first
guestion and the H gh Court said that it was clear that the
beneficial interest in the annuity deposits mnade by the
deceased and the right to recover them passed on the death
of the deceased to his heirs and they, therefore, camne
within the definition and anbit of the expression "property
passi ng on the death of the deceased". The second question
arose out of the contention raised on behalf of the
account abl e person that the valuation of the annuity deposit
wi t hout taking into consideration the incone-tax payable by
the heirs of the deceased when the annuity deposits were
realised fromtinme /to time was w ong. The Karnataka High
Court held that the incone-tax which the accountabl e person
was likely to pay had no rel evance tothe valuation of the
annuity deposits at the tine of death of the deceased. The
val ue of the estate of the deceased had to be determ ned on
the death of the deceased and it was not the value of estate
in the hands of the accountable person subsequently.

The deci si on of t he Bonbay Hgh Court in
Comm ssi oner of Income-Tax vs. Dr.. Rodhan H Shroff 207
I TR 957, is squarely in favour of  the assessee. The
guestions to be answered read thus :

"(1) Whether, on the facts'and in
the circunmstances of t he case, t he
Tribunal was justified in_ holding that
there was no provision in the |ncone-Tax
Act whereby the repaynment of —annuity
deposit nmade to a legal heir could be
deened to be the income in the hands of
the legal heir?

(2) Whether, on the facts-and in
the ci rcumnst ances of the case, ‘the
repaynent of annuity deposits can properly
be taxed in the hands of the assessee, who
is a nom nee of the depositor, wunder the
provisions of section 2(240(viii) read
with section 280D of the Inconme-tax Act,

1961, since the repaynent of annuity
deposit is actually received by the
assessee?"

The Bonbay Hi gh Court said that the annuity deposit or any
amount under the Annuity Deposit Schene which was paid to a
nom nee on the death of the depositor was not covered in the
definition of income wunder Section 2(24)(viii). Thi s
Section included in the definition of incone only the anount
pai d under Section 280-D to a depositor. Hence, the Court
said, "we do not see how a paynent which is nmade to a
nom nee upon the death of the depositor, in respect of the
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annuity deposits nmade by the depositor, would fall wthin
the definition of inconme under Section 2(24)(viii) of the
I ncome-tax Act, 1961". The Bonmbay High Court relied upon
the judgment of the Madras High Court in CT vs.

M M Mut hi ah 109 I TR 463, where it had been held that there
was a fictional inclusion of the annuity referred to in
Section 280-D in the incone of the depositor. It was only
in the circunstances set out in Section 280-D and by a
statutory fiction that the annuity repaid in instalnments
could be income in the hands of the depositor. There was no
such statutory provision which would cover the receipt of
such an instalnent in the hands of the nom nee, as incone of
the nom nee. Unless the charging section was expressive and
clear it was not possible to include all anounts received by
the assessee as his incone only on the contention that it
woul d be equitable to do so. Rel i ance was laid on this
Court’s judgnent in CI T vs. Hukunchand Mhanlal 82 | TR 624,
where it had been held that if the Income-tax Act did not
contain any provision naking a successor in business or the
| egal representative of an assessee |iable to pay tax on the
deened profits of the _original assessee, t he | ega

representative could not be so taxed. The reasoning of the
Madras High Court in the case of MM Mithiah was foll owed
by it in the subsequent decision in CIT vs. S M Ebrahim

134 I TR 599. The Bonbay Hi gh Court agreed with the
reasoning and conclusions of the Madras H gh Court. It
di sagreed with the view taken in Nawab’s case because, in

its view the Gujarat H gh Court had failed to take into
account the express  provisions of Section 2(24) (viii)
wherein the repaynent  received only by the depositor were

deened to be his incone. The Bonbay ~Hi gh Court also
considered the decision of the Delhi Hrgh Court in Talwar’s
case and held that it was inapplicable to a case like the

one before it where the deposit had not been received by the
depositor in any sense of the term Section 280-D in termns
referred only to repaynent to the depositor. Al that it
said was that such repaynent to a depositor would be subject
to other provisions in the Schene. Section 280-D did not
cover any paynent either to a nominee or to a |ega
representative of a deceased depositor. Therefore, the
definition of income under Section 2(240(viii) did not cover
a repaynent of annuity deposit received by a nomnee or a
| egal representative.

Rel i ance was placed by the |earned Additiona
Solicitor General on Section 159 of the ‘Inconme-tax Act,

whi ch says, "Where a person dies, his legal representative
shall be liable to pay any sum whi ch the deceased woul d have
been liable to pay if he had not died, in the 1like ~manner
and to the sone extent to the deceased". It was subnitted

that, in any event, the assessee was liable to be “taxed on
the ambunt of the annuity on this account. The subnission
can be di sposed of inmediately, before we go to the nmain
contenti on. Section 159 applies to incone that had accrued
to the deceased when he was alive; it would not apply to a
case such as the present.

The argunent on behalf of the Revenue runs:
Sub- Paragraph 4(a) of the Scheme says that "the annuity
shall be payable to his legal representatives" if the
deceased depositor has not nmde a nomnation. It was,
therefore, that the annuity had been paid to the assessee;
it had been paid under the Schene. Section 280-D required
the Central CGovernnent, subject to the provisions of Chapter
XXI'l-A and any Scheme framed thereunder, to repay the
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annuity deposit. The paynent to the assessee being under the
Schene, it is a paynent under the provisions of Section
280-D. It is, therefore, income as defined by Section

2(24)(viii) and taxable as such in the assessee’s hand.

As we read it, Section 280-D, which has been quoted
above, states that the requirenment of repaynment to the
depositor of the annuity deposit "in ten annual equated
instal ments of principal and interest at such rate as may be
notified" is subject to the other provision of Chapter
XXI'l -A and any Schene framed thereunder; that is to say that
the Scheme may provide for a different manner of repaynent

to the depositor. 1In any event and assum ng that the Schene
can provide that the repaynent be nade to sonmeone ot her than
the original depositor and paynment is nmade accordingly; it

is paynment wunder the Schene and not paynment under Section
280-D, Section 280D does not apply to anyone other than the
origi nal depositor. Only to the original depositor is the
annuity paid under the provisions of Section 280-D. It s,
therefore, ~only in the hands of the original depositor that
the annuity is incone, by reason of the inclusive definition
in Section 2(24)(viii) and taxable as such

The anmount of the annuity deposit was income in the
hands of the original depositor and taxable as such. The
provi sions of the Act' the Scherme obliged him to nmake the
deposit thereof instead of paying income-tax thereon. The
annui ty deposit, when nade, became capital. Wen returned,
either as a whole or by instalnments, it was not liable to
tax as incone. For this reason Section 2(24)(viii) was
enacted, whereby the instalnent or annuity was treated as
i ncomre, provided it was received under Section 280-D;, that
is to say, the annuity was to be treated as incone if
received by the original depositor. On the ori gi na
depositor’s death the bal ance of ‘the annuity deposit that he
had nade becanme part of his estateand was |liable to tax as
such, as the Karnataka Hi gh  Court rightly hel d in
Bhoom amma’ s case. Beconing a part of his estate, 'his'|lega
representatives became entitled to recover it, and they
woul d under the general |aw be entitled to recover it in one
[ unp sum paying no tax on it (except estate duty, should a
statute levying it be on the statute book at the rel evant
time). Sub-paragraph 4(a) of the Schene does no nore than
recogni se that the unpaid bal ance of the annuity deposit has
to be pai d over to the original depositor’'s |ega

representatives, adding only this : that it would be paid
ininstalments as annuity. Though so paid in annuity form
the repayment is of capital. It cannot be taxed as incone

in the hands of the | egal representative unless the statute
were expressly to deemit to be inconme in his hands.

As to the argunment based on equity, it has | ong been

recogni sed that tax and equity are strangers. Just as
reliance upon equity does not avail an assessee, so it does
not avail the Revenue. The legal representative of a

deceased depositor cannot be namde to pay incone-tax upon the
annuity only because the original depositor had not been
required to pay incone-tax on the amount of the annuity
deposit, on the basis that what the Revenue had | ost out on
then shoul d be recouped to it now. The original depositor
did not voluntarily make the annuity deposit; he was
required by the Act and Schene to do so. Insofar as he was
concerned, the Act provided that the annuity he received
woul d be taxable as incone. Wether advisedly or otherw se,
the Act did not provide that the annuity would be taxed as
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income in the hands of his legal representative, and there
it must remain.

The appeal is allowed. the judgnment and order under
appeal is set aside. The question is answered in the
negative and in favour of the assessee.

No order as to cost.




