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FATH MA BEEVI, M (J)

Cl TATI ON
1991 SCR' (1) 219 1991 SCC (2) 209
JT 1991 (1) 301 1991 SCALE (1)123
ACT:

Service and Labour Law. Transfer-Naval Dockyard-Tinme
Keepers Cadre-Entitled to benefits of over-tine and
productivity |linked bonus-Mrger with clerical cadre- To
provi de avenues of pronotion-Transfer to other ministeria
departrments entailing |oss of benefit of ‘over-tinme and
bonus- Transfer resisted-Held that enpl oyees who were serving
the Time Keeping Departnent before the nerger order not to
be transferred without their consent-Those joining after the
nerger order have no right to resist transfer-

Service |aw Presidential order nerging Tine Keepers
Cadre with Cderical Cadre-Subsequent Order issued @by the
West ern Naval Conmand-1nconsistency if any to be ignored as
it could not alter or nodify the Presidential Order-To be
read harnoniously with the President O der

HEADNOTE

The appellants and Wit Petitioners are serving the
Ti me Keepi ng Departnent of the Naval Dockyard, Bonbay  under
the control of the Western Naval Command. Wth a view to
renoving the stagnation in the cadre of Tine Keepers for
| ack of pronotion avenues, the CGovernment of India, Mnistry
of Defence, by its letter dated 14.9.1966 addressed to the
Chi ef Naval Staff conveyed the sanction of the President to
the nerger of the Tinme Keepers Cadre with the Cerical Cadre
in all Naval establishnments. Consequent to this nerger the
Jr. Tine Keepers were to be re-designated as Lower ~ Division
Clerks and Sr. Tine Keepers as Upper Division Cerks. | A few
days thereafter the office of the Rear Admiral, Western
Naval Command, issued a letter dated 5.12.1966 which reads
as under:

2. This nerger is intended only to give pronmotion to
t he Time Keepers along with the LDC/ UDC. Their duti es,
terns and conditions
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of Services wll remain the same and their hours of work
will also continue to be 45 in a week.

3. Consequent upon the issue of this order and in order
to distinguish themfromthe UDC/ LDC and UDC(s)/LDC(s) the
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suffix "T" will be added after their designation.

As per their <conditions of service the enployees
serving in the Tine keeping Departnment were entitled to the
benefit of over-tine and productivity-1linked bonus but those
bel ongi ng to t he clerical cadre wor Ki ng in t he
Admi ni strative Ofices of the Dockyard were not entitled to
t hese benefits.

One Thoppi | Ramakri shnan on being transferred in August
1980 as UDC(T) in the Spare Parts Distribution Centre,
chal l enged his transfer by a Wit Petition in the Hi gh Court
of Bombay wherein he contended that as he was initially
appoi nted Jr. Time Keeper and pronoted as UDC(T) in 1967 he
bel onged to a special cadre and could not be transferred to
the general cadre as that would entail |oss of benefit of
over-tine and bonus. The H gh Court treating the letter
dated 5th Decenber, 1966 as nerely clarificatory, held that
there was no conplete nmerger of the two cadres and on the
statenment = of the counsel for the petitioner that the
petitioner w1l not claimthe benefit of pronotion in the
clerical " cadre, ~allowed the wit petition quashing the
transfer order-:

Realising the situation created by its letter of b5th
Decenmber, 1966 the western Naval Command cancelled the said
letter and consequently inter-se transfer becanme possible.
Thereafter, sone enployees in the Tine Keeping Departnent
were transfered by orders dated 17.4.1985 and 5.10.1985.
The affected enployees filed a Wit Petitions in the High
Cour t whi ch were' |later transfered to the Centra
Admi ni strative Tribunal . The Tribunal cane to t he
conclusion that after the cancellation of the Order dated
5.12.1966, the field was held by the Presidential O der
dated 14.9.1966, that under the nerger Schene envisaged by
the said or der the employees in the Tine Keepi ng
Department no |onger belonged to a separate Cadre 'and as
such the Authorities were entitled to transfer them to
other mnisterial branches. The Petitions were accordingly
di smssed by a comobn judgnent dated 9th COctober, 1989.
This judgnent is assailed by the concerned enployees in the
appeal s before this court. One Wit Petition has also been
filed by sone ot her

221
enpl oyees apprehending simlar transfers.

Allowing the appeals partly insofar as they relate to
five enployees who belonged to the separate cadre of the
Tinme Keeping Department at the date of .issuance of the
Presidential Oder and disnissing the sane in respect of the
remai ni ng appel l ants and al so dism ssing the Wit~ Petition
this Court,

HELD: The letter of 14th Septenber, 1966 clearly refers
to the Presidential sanction "to the nerger of the cadre of
Ti me Keepers with the <clerical cadre in all Nava
establishments”. Consequent on this nmerger, the Junior Tine
Keepers were to be redesignated as Lower Division derks
and the Senior Tine Keepers as Upper Division Cerks. There
is nothing in this letter to convey that they were to retain
their identity as Tinme Keepers.[227E]

The subsequent order of 5th Decenber, 1966 issued by
the Western Naval Command could not alter this Presidentia
O der. | f that subsequent order was found to be
inconsistent with the Presidential Oder, it had to ignored
for the sinple reason that the Oficers of the Nava
establ i shnent were not conpetent to alter, very or nodify a
Presidential Oder. [228B]

It is difficult to understand how those who entered the
Time Keeping Department after the nerger order, can refuse
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to go on transfer on the plea that they would suffer a
financial loss. They can have no right to the post in the

Ti me Keeping Department. So long as they are there and are
di schargi ng the functions of the Tine Keeper, they would be
entitled to the special benefit of over-tine and bonus but
on that plea they cannot contend that they are not
transferable to the mnisterial posts. W have, therefore,
no hesitation in concludingthat those who joined the Tine
Keeping Department after the Presidential Order becane
effective, have no right to continue in that departnent
nmerely because their transfer would entail economic |o0ss
since they are governed by the nmerger schene which had
become operative before their entry in that departnent.
They were borne on the common cadre and were never nenbers
of the original Tine Keepers Cadre. [229G 230B]

So far as those Tine Keepers who were serving in the
Ti me Keeping Departnent on -and before the dat e of
i mpl ementation of the Presidentiial Order and who continue
to serve in- the “same departnent are concerned, the
department ~should give theman option if they are proposed
to be transferred outside that depart ment or t he
depart -
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ment shoul d undertake to nmake good the econom c | oss which
they are likely to/suffer on transfer. [230F G

The State of /Kerala v. MK Krishnan Nair & Os.,
[1973] 1 SCC 552, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Givil appeal Nos. 552-554
of 1991.

From the Judgnent and Order dated 9.10.1989 'of the
Central Administrative Tribunal, New Bombay in Transfer
Applications No. 430, 431 and 433 of 1987.

B. K. Mehta, C. P. Pandey, M. Chopra and V.S. Sharma for
the Appell ants.

K. Lahiri, M. Kitti Kumaramangal am and Ms. Sushma
Suri (NP) for the Respondents.

The Judgrment of the Court was delivered by

AHVADI , J. Special |eave granted

The appellants and the wit petitioners are presently
serving in the Time Keeping Departnent of the Nava
Dockyard, Bonmbay, which is under the adninistrative contro
of the Vice-Admiral, Flag Oficer, Conmanding-in-chief,
West ern Naval Conmand, Bombay. In the said departnent there
are several posts of Junior Tine Keepers and only two posts
of Senior Time Keepers. Since the pronotional posts  were
l[imted in nunber there was stagnation at the base |evel of
Juni or Time Keepers. Wth a view to renoving this
stagnation, the cadre of Tine Keepers was sought  to be
amal gamated with the clerical cadre in the same departnent.
On 14th Septenber, 1966, the Under Secretary to the
Government of India, Mnistry of Defence, wote a letter to
the Chief of Naval Staff on the subject of anal ganation of
the Time Keepers cadre with the clerical cadre. The text of
the letter reads as under

"Sir,
I am directed to convey the sanction of the
President to the nerger of the cadre of tine
keepers with the clerical cadre in all Nava
Establ i shments. Consequent on this nerger
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Senior Tinme Keeper will be redesignated as Upper
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Di vision derks. The authorised ratio of 1:4
bet ween UDCs and LDCs will be maintained after this
ner ger but where because of the nerger and
redesignation of Senior Tine Keepers as Upper
Di vision O erks the nunber of Upper Division derks
exceeds the authorised ratio, no reservations wll
be made and the excess vacanci es of Upper Division
Clerks will be adjusted agai nst vacanci es of Upper
Division Cerks beconming available by way of
increase in Establishment, retirement, etc.
2. The existing pay of the time keepers wll be
protected and they will continue to draw increnents
in the new cadre on the due dates:
3. Any subsidiary instructions regarding seniority
pronotion etc. will be issued by you.
4.This letter Jissue with the concurrence of
M ni stry of Finance (Defence/Navy) vide their u.o.
no. 3161 NA dated 31.8.1866."
A few days |later another |letter dated 5th Decenber, 1966
was i ssued by the office of the Rear Admiral, Western Nava
Conmand, Bonbay, on the same subject which reads as under
"I'n accordance with the Govt. of India, Mnistry of
Def ence letter No. CP(A)/4895/NHQ 8364/ D) N-11 dated
14t h Septenber 1966 the Cadre of Tine Keepers will
be merged /'with that of LDCUDC with effect from 1st
Decenber, 1966.
2. This nerger is intended only to-give pronotion
to the Tinme Keepers al ongwith the LDC UDC. Thei r
duties, terns and conditions of service wll
remain the sane and their hours of work will also
continue to be 45 in-a week.
3. Consequent upon the issue of this order and in
order to distinguish themfrom the UDC LDC and
UDC(s)/LDC(s) the suffix "T" will be added  after
their designation. Al records and correspondence
relating to themshould also be indicated by this
suf fix".
224
The enpl oyees working in the Tinme Keeping Departnent were
entitled to the benefit of over-tine and productivity |inked
bonus since they were considered to belong to the-industria
Wi ng. Lower Division Cerks and Upper Division clerks
belonging to the clerical cadre who were working in
different adm nistrative offices of the Naval Dockyard were
not entitled to this benefit. Therefore, when one Thoppi
Ramekri shnan was transferred in August, 1980 as UDC(T) in
the Spare Parts Distribution Centre, he <challenged his
transfer by filing a Wit Petition No. 1065/80 in the  High
Court of Bombay on the ground that since he was appointed as
Junior Tinme keeper in 1953 and was pronoted as UDC(T) in
1967 he belonged to a special cadre and could  not be
transferred to the general cadre as that would entail |oss
of the benefit of over-time and productivity |inked " bonus.
His petition was allowed by the H gh Court by the judgenent
and order dated 1st March, 1984. The Hi gh Court, treating
the letter of 5th Decenber, 1966 as clarificatory, concluded
that the nerger was intended for the sole purpose of making
available to the Tinme Keepers avenues of pronotion in the
clerical cadre but their terms and conditions of service
were to remain in tact and it is for that purpose that they
were to be designated by the suffix"T'. The H gh Court,
therefore, held that there was no conplete nerger of the two
cadres. The Hi gh Court, however, realised that Tinme Keepers
could not be given pronotion to nmore responsible assignnents
unl ess t hey recei ved t he required experi ence of
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admnistrative work nornally available to Lower Division
Clerks and Upper Division Cerks, but rested content on the
statement nmade by the counsel for the petitioner that the

pertitioner wll not claimthe benefit of pronotion in the
clerical cadre. On this statenent the Hi gh Court made the
rule absol ute. Against this judgenent a Letters Patent

Appeal was filed but without success. Another Wit Petition
No. 1066/ 80 files by Chob Singh Tomar was simlarly disposed
of by the sane | earned Judge on the next day i.e. 2nd March
1984.

Both the above Judgenent were mainly based on the
| anguage of the letter of 5th Decenber, 1966. Realising the
difficulty created by the saidletter, the Flag Oficer
Conmandi ng-i n- Chi ef , Western Naval Conmand, Bonbay,
cancelled the said letter by his comrunication dated 27th
August, 1984. The subsequent communi cati on reads as under

"1, M ni stry of Def ence Letter
CP(A)/ 4895/ NHQ 8634/ D(N-11) dated 14 Sep. 66 is
repr oduced as Annexure | to this order for
i nformati on.
225
2. This Headquarters Civilian Establishment Order
Part 1l of 1966 No.6 dated 05 Dec. 66 and 50/80
dated 23 Aug. 80 are hereby cancelled.”
By a subsequent letter dated 20th Novenber, 1984 it was
further directed that the suffix"S" and suffix "T' should
bed renoved fromall records and the incunbents should be
redesi gned as LDCs/UDCs. On the cancellation of the letter
of b5th Decenber, 1966 and the renoval of the suffix "T",
what survived was only the nmerger order of 14th Septenber,
1966. Consequently inter-se transfers fromthe Tine keeping
Departnent to the various adm nistrative departnents of the
Naval Dockyard becanme possible. Thereupon,” R A Sawant and
R D. Jawakar who were working in the Tine Keepi ng Depart ment
were transferred on pronotion as UDC by orders dated 17th
April, 1985 and 5th October, 1985 respectively to other
adm nistrative departnments of  the naval est abl'i shnent .
These transfers triggered off certain wit petitions in the
H gh Court of Bombay. On the constitution of the Centra
Admi ni strative Tribunal for that area, those wit petitions
were transferred to the Tribunal for disposal in -accordance
with |aw The Tribunal by its inmpugned conmon | udgenent
dated 9th Cctober, 1989 cane to the conclusion that  after
the cancellation of the order dated 5th Decenber, 1966 the
field was held by the Presidential Oder referred to in the
letter of 14th Septenber, 1966. The Tribunal held that the
enpl oyees in the Time Keepi ng Departnment no | onger bel onged
to separate cadre and the authorities were entitled to
transfer themto the other mnisterial branches in the Nava
establ i shnent under the Merger Schene. |In regard to the
j udgenents delivered by the Hi gh Court of Bonbay on l1lst and
2nd March, 1984, it opined that on the cancellation of the
order of 5th Decenber, 1966 those decisions had lost ‘their
force and the question had to be answered solely on the
basis of Presidential Oder referred to in the letter  of

14th Septenber, 1966. Inthis view of the mtter the
Tri bunal dism ssed the applications and vacated the interim
orders. It is against the said judgenment of the Tribuna

that the aforesaid appeal s have been fil ed.

Certain other enpl oyees who apprehended transfer from
the Time Keeping Departnent to ot her adm nistrative
departnents in the Naval establishnment approached this Court
directly by way of a wit petition. Their contention is
identical to the contention raised in the appeals preferred
against the inpugned order of the Tribunal. W wll,
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therefore, dispose of the appeals as well as the wit
petition by this common judgenent.
226

M. Mhta, the |l|earned counsel for the appellant-
petitioners contended that the enpl oyees working in the Time
Keepi ng Department of the Naval establishnment performduties
which are distinct from ordinary clerical duties and
therefore they constitute a separate and distinct cadre
to which are attached certain additional nonetary benefits,
such as, over-time paynent, productivity |inked bonus, etc.,
which would be lost tothemif they are transferred to
ot her admi nistrative departnents of the naval establishnent.
He submitted that since the Junior Tine Keepers did not
have sufficient avenues for pronotion and were stagnating at
t he base leval and the Senior Time Keepers had no
pronoti onal avenue altogether, their grievance was sought to
be redressed by providing themfurther avenues of pronotion
under the Presidential Oder, wthout depriving them of
their 'identity and special benefits available as belonging
to the industrial wing of the establishnment. According to
himthe Presidential Oder of nmerger contained in the letter
dated 14th Septenber, 1966 was issued for this linmted
purpose only of giving the Time Keepers an opportunity of
career advancenent which was available to their counter-part
in the adm nistrative (Non-industrial) departnents of the
Naval establishment but it was never intended to deprive
them of the additional nonetary benefits to which they were

entitled as belonging to the industrial w ng. In other
words according to M. Mehta the merger of the Tinme Keepers’
cadre with the clerical cadre was only notional and limted

to opening avenues for pronotion for the forner but there
was no actual merger in the sense of the Tinme Keepers |osing
their identity and that is why in the subsequent |etter of
5th Decenber, 1966 the department” rightly observed that
their duties, ternms and conditions of service wll renain
the same and their hours of work will continue to be 45 in a
week and they should be distinguished by the use of the
suffix "T" after their designation. The cancellation of the
order of 5th Decenber, 1966 by the subsequent order of 22nd
August, 1984 does not alter the situation contended M.
Mehta and, therefore, said he, the Tribunal was in error .in
coming to the conclusion that the earlier two decisions of
the Bonbay High Court had lost their force. He, therefore,
submitted that the Tribunal’'s approach was clearly erroneous
and this Court nust correct the sane.

M. Lahiri, the |learned counsel for the departnent
contended that the Presidential Oder referred to in the
letter of 14th Septenber, 1966 had nerged both (the cadres
and the Tinme Keepers were, therefore, redesignated as  Lower
Division Cerks and Upper Division Cerks. He submitted
that there was no indication in the Presidential Order that
these Tine Keepers who were redesignated as LDCs/
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UDCs will continue to constitute a separate cadre and yet be
entitled to pronotion in the clerical cadre. He, therefore,
submtted that the subsequent order of 5th Decenber, 1966
was i ssued on an erroneous reading of the Presidential Order
and when the departnent realised the nistake after the High
Court’s judgements, it promptly cancelled the said order and
restored the position as on the issuance of Presidentia
O der. He, therefore, submitted that the Tribunal was
right in coming to the conclusion that as the Hgh Court’s
judgenents were based on the subsequent order of 5th
Decenber, 1966 and the same was since cancelled, the
judgenents no longer held the field and the appellants-
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petitioners were not entitled to the benefit thereof. He
further pointed out that under the Presidential Order the
pay’ of the Tine Keepers has been protected and therefore,
they can have no cause to conplain but such of those
LDCs/ UDCs who are posted in the Tinme Keeping Department are
allowed to draw overtine wages as well as bonus adnissible
under the relevant |aw. These benefits are attached to the
post and not the individual and the one who is manning the
sane is entitled to themand not others. He, therefore,
submitted that this Court should not interfere with the view
taken by the Tribunal and should dism ss these appeals as
well as the wit petition

W have carefully considered the contentions urged
before us by the | earned counsel for the contesting parties.
The letter of 14th Septenber, 1966 clearly refers to the
Presidential sanction"to the nerger of the cadre of Tine
Keepers with the clerical cadre in al | Nava
establ i shnments".~ Consequent on this merger the Junior Tine
Keepers were to be redesignated as Lower Division Clerks and
there Senior Tine Keepers as Upper Division Cerks. There
is nothing inthis letter to convey that they were to retain
their identity as Tine Keepers. The letter further states
that their entry intothe clerical cadre should not disturb
the authorised ratio of 1:4 between UDCs and LDCs but where
because of the nerger and redesignation. of Senior Tine
Keepers as UDCs, the nunbers of UDCs exceeds the authorised
ratio, there should be no revision but in the excess should
be adjusted agai nst vacanci es becomning avail abl e by way of
increase in establishnment, retirement, etc. Paragraph 2 of
that letter states that the existing pay of the Tinme Keepers
will be protected and they will continue to draw increnents
in the new cadre on the due dates. It is clear ‘from the
above text of the letter of 14th Septenber, 1966 that the
intention was to nerge the cadre of Tine Keepers wth the
clerical cadre and to adjust theinbalance. |If any, caused
on account of such nerger in a manner so as not to disturb
the authorised ratio. The pay and increnments of the Tine
Keepers were protected by the said order. There

228

can, therefore, be no doubt that the plain language of the
Presidential Oder as reproduced inthe letter of 14th
Sept enber, 1966, clearly manifests an intention to nerge the
existing Time Keepers' cadre with the clerical cadre, al beit
with a view to opening avenues for pronotion for the Tine
Keepers. The subsequent order of 5th Decenber, 1966 issued
by the Western naval Command could not alter this
Presidential Oder. |If that subsequent order was found to
be inconsistent with the Presidential Oder, it had to be
ignored for the sinple reason that the officers of the Nava
establ i shnent were not conpetent to alter, vary or nodify a
Presidential Order. The interpretation placed.-on that
subsequent letter by the Bonbay H gh Court in the judgenents
delivered on 1st and 2nd March, 1984 does give t he
impression that the Hi gh Court thought that there was  no
conplete nmerger and the personnel neaning the Time Keeping
Departnment retained their identity and were, therefore,
entitled to the additional benefits of over-time and
productivity linked bonus. After the judgenents wer e
delivered the department instead of approaching this Court
thought it wse to undo the mischief by cancelling the
subsequent order of 5th Decenber, 1966 which was the source
of trouble. Since the conclusion reached by the Hi gh Court
was based on the | anguage of the subsequent order of 5th
Decenber, 1966, the Tribunal was not bound to follow the
same on the cancellation of that order. W may also state,
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with respect to the learned judge in the Hi gh Court, that we
find it difficult to persuade ourselves to his point of view
for diverse reasons. Firstly, the plain |anguage of the
text of the Presidential Oder manifests a clear intention
to merge the cadre of Time Keepers with the clerical cadre
on the establishnment. Secondly, the subsequent order of 5th
Decenber, 1966 had to be read consistently wth the
Presidential Order as to fulfil the purpose or objective and
not to inpede or stifle it. Thirdly, even if the subsequent
order was found to be inconsistent with the Presidentia

Order in certain respects, the inconsistency had to be
i gnored for the obvious reason that the officer issuing the
order could not have altered or nodified the Presidentia

Order and lastly, if there was any confusion caused by the
subsequent order it should have been read harnoniously with
the Presidential order Order so as to advance its objective
or merger of the Tinme Keepers' cadre with the clerica

cadre.

In order to appreciate M. Mehta' s contention that by
the Presidential® Oder only a notional nerger for the
l[imted purpose of providing the Tine Keepers with
pronoti onal avenues was i ntended and not actual merger so as
to deprive the Time Keepers of their distinct identity, it
is necessary to realise that the sole purpose of the
exerci se

229

i ndi sputably was to make career advancenent possible for the
Tinme Keepers. At the tinme of issuance of the  Presidentia

Order there were only two layers in the 'Tinme Keeping
Department of the establishnent.” The base-level which was
fairly large conprised Junior Tine Keepers and  above them
were Senior Tinme Keepers. Since there were only two posts
of Senior Tinmes Keepers, the prospects of pronotion for
Juni or Tine Keepers were very dim ~ As there was no | further

pronotional avenue for the Senior ~Tinmes Keepers, t he
mobility was restricted and they too suffered on that
account . There was, therefore, large scale stagnation and

with a view to overcom ng the sane the question of nerger of
the Time Keepers’ cadre with the clerical -cadre was
exam ned. On the same being found feasible, the
Presidential Order cane to be issued. The High Court
realised that if the Time Keepers do not gather sufficient
exprience of administrative work they would not be able to
handl e responsible work at higher levels in the heierarchy
and hence their nmovenent to the mnisterial posts is
absol utely necessary. But the High Court resolved this
situation by obtaining a statement fromthe incumbent that
he woul d not claimthe benefit of promotion to which he may
ot herwi se be entitled by reason of the nerger policy.  Wuld
this advance the policy of nmerger or fulfil the purpose of
openi ng avenues of pronotion for the Tinme Keepers? |f the
mobility from Tine Keepers’ post to the clerical post is
halted on account of the former’s unwillingness to nobve to
the clerical side to gain experience and equip hinmself to
di scharge higher responsibilities in future nerely to retain
the nonetary benefit accruing fromovertinme wages and bonus,
it is difficult to understand how even the linited objective
of providing pronotional avenues to Tine Keepers would be
sati sfied. And it is all the nmore difficult to wunderstand
how t hose i ncunmbents who entered the Tine Keepers Depart nent
after the Presidential O der becane effective can claimthat
they have a vested right to continue in the departnent
because they would suffer a nonetary loss if they are
transferred to the clerical posts. The list Annexure C to
the appeal s woul d show that except for those at serial Nos.
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1 to 3, 8 and 12, the rest of the incunbents had either
joined as LDC in the Tine Keeping Departnent after the
Presidential Order becane effective or had been transferred
to that department fromthe other administrative departments
where they were working as LDCs. It is difficult to
understand how those who entered that department after the
ner ger via the other admnistrative branches of the
establishnent can refuse to go back on the specious plea
that they would suffer a financial |oss. They can have no
right to the post in the Tine Keeping Departnment. So |ong
as they are posted there and are discharging the functions
of the Keeper they would be entitled to overtine wages

230
and bonus but on that plea they cannot contend that they are
not transferable to the m ni steri al posts on t he
establi shments. W have, theref ore, no hesitation in

concl udi ng that those who joined the Time Keeping Departnent
after the Presidential O der becane effective,either by a
direct posting in that departnent as LDC or on transfer to
t hat depart nment, have no right to continue in t hat
departrment  nerely because their would entail economic |oss
since they are governed by the nmer ger scheme whi ch
had becone operative before their entry in that departnent.,
They were borne on the comon cadreand werenever nenbers of
the earlier Time Keeper’s cadre.

But the case of those Tinme Keepers who were serving as
such in the Tine Keeping Departnent, such as, ‘the incunbents
at serial Nos.1 to 3, 8 and 12 (S P.Jadhav,V.S. Khot, P.J.
Rodri gues, B.J.Dhanba and V.S: Shinde), nust. be viewed
differently. They belonged toa separate ~cadre of Tine
Keepers at the date of the issuance of ~the Presidentia
O der. Their terns and conditions of service couldnot be
altered,varied ornodified to their detriment wthout ' giving
them an opportunity to exercise their ~option. If their
transfer outside the Tinme Keeping Departnent becomes
possible by the merger of their cadre with the clerica
cadre but the sane entails civil consequences in the form of
| oss of overtinme wages and bonus, justice denmands that they
nmust be given an option to choose which course is beneficia
to themand if they decide or opt in favour of the status
quo they nust be allowed to continue as Tinme Keepers and
not be transferred outside that departnent —wthout their
consent, because to do so would render the scheme
vul nerabl e unl ess the departnment agrees to nake -good the
econonmic loss suffered on transfer. Therefore,so far as
those Tine Keepers who were serving in the Tinme keeping
Department on and before the date of the inplenentation of
the Presidential Oder and who continue to serve in the sane
departnment are concerned, the department should give them an
option if they are proposed to be transferred outside that
department or the departnent should undertake to make good
the economic |oss which they are likely to suffer on
transfer.Such a reading of the Presidential Order is
perm ssi ble on the plain | anguage of theorder and saves it
from being rendered vul nerabl e. See: The State of Kerala v.
M K. Kri shnan Nair & Ors., [1978] 1 SCC 552 at 571

In the result we allow the appeals partly insofar as
they concern the aforenaned five persons to the extent
i ndicated above and dismss them in respect of t he
remai ni ng appellants. Since the wit petitioners

231
are not shown to belong to the category of enployees who
were borne on the cadre of Time Keepers and were actually
working in the Tinme Keepi ng Departnent on or before the
i ssuance of the Presidential Order, their wit petition
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fails and is dismssed. There will, however, be no order as
to costs in the appeals as well as the wit petition.
Petition & Appeal s di snissed
232




