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ACT:

Constitution of India, Article 235: Subor di nat e
Judi ci ary-H gh Court’s control -Nature and scope of-Premature
retirement of judicial officer-H gh Court alone conpetent to
cone to conclusion after assessnment of perfornance- Governor
thereafter to pass order

Rul es of Court (H gh Court of Allahabad), 1952: Rules
3,4,5 & 12-Administrative Commttee could act for and on
behal f of the Court-Not Adm ni strative Judge-Judicia
officer-Premature retirenent-only Administrative Committee
can reconmend to Governnent.

HEADNOTE:

The appel | ant was working as an Additional District and
Sessions Judge in the State of Utar Pradesh. ~ The State
Government noved the High Court in_ the year 1967 for his
premature retirement. On July 8, 1968 the Administrative
Judge agreed with the proposal to retire the appellant after
giving him three nonths notice. The Governor passed the
order of retirement on August 24, 1968. Three days
thereafter, on August 27, 1968 the Administrative Commttee
of the H gh Court gave its approval to the opinion of the
Admi ni strative Judge wearlier conmmunicated to the State
CGovernnent. Thereafter, on August 30, 1968 the additiona
Registrar transmtted the order of retirement to the
appel | ant. The order was purported to be nade under para (i)
of the first proviso to cl. (a) of Fundanental Rul e 56.

Aggrieved by the said order the appellant filed a wit
petition before the H gh Court alleging: (i) that the
retirement bad been ordered w thout the reconmendation of
the High Court as required by Article 235 of the
Constitution; (ii) that Fundanmental Rule 56, under which the
order had been issued was violative of Articles 14 and 16,
and (iii) that the premature retirenment was in violation of
Article 311(2).

As the question relating to the vires of Fundanenta
Rul e 56 was
429
pendi ng before the Hgh Court in tw other wit petitions,
the three A matters were referred to a Full Bench. which
held that paragraph (i) of the proviso to cl. (a) of
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Fundamental Rule 56 was violative of Articles 14 and 16.

| mredi ately thereafter the Governor issued an ordi nance
amendi ng Fundanental Rule 56 and validating actions already
taken | hereunder. The appellant thereupon sought amendnent
of his wit petition questioning the wvalidity of the
ordi nance and the U P. Act No. 5 of 1970 which repl aced the
or di nance.

Dismssing the wit petition the High Court took the
vi ew t hat whenever the CGovernor proposed to rmake an order of
premature retirement in respect of a District Judge or a
Subordi nate Judicial officer he was only expected to consult
the Hgh Court on the question and that this consultation
with the H gh Court was perm ssible even after the CGovernor
had passed the order of conpulsory retirenent. It equated
the recomendation that should be made by the Hi gh Court
under Article 235 before a judicial officer can be
prematurely retired to the consultation contenplated under
Article 320(3) (c) in respect. of disciplinary matters
affecting civil services and held that such consultation
with the H gh Court was not mandatory and that failure to do
so did not afford a cause of action in a court of I|aw.

On the question: ~whether the order of conmpulsory
retirement passed against the appellant satisfies the
requi renents of the Constitution

Al'l owi ng the appeal, the Court,

N

HELD: |. The inpugned order of ~ premature retirenent
passed by the Governor on the opinion of the Administrative
Judge wi thout having before himthe recomendation of the
Admi ni strative Committee or of ~the Full Court was void and
i neffective. The Hi gh Court was in error in not construing
the applicability and scope of Article 235 " of the
Constitution while deciding the case.

2.1 Wthout the recommendation of the Hi gh Court it is
not open to the Governor to issue an order retiring
prematurely Judges of District Courts and the subordinate
courts.

2.2 Wile it may be open to the Governnment to bring to
the notice H
430
of the H gh Court all materials having a bearing on the
conduct of a District Judge or a subordinate judicia
officer, which may be inits possession, the Governnent
cannot take the initiative to retire prenmaturely a District
Judge or a subordinate judicial officer. ~Such  initiative
should rest with the Hi gh Court.

2.3 It is for the H gh Court, on the basis of
assessnment of performance and all other aspects germane to
the matter to cone to the concl usion whether any particul ar
judicial officer wunder its control is to be prenaturely
retired and once the High Court cones to the concl usion that
there shoul d be such retirenent, the Court reconmends to the
CGovernor to do so. The conclusion is to be of the Hi gh Court
since the control vests therein

In the instant case, the Governnent had sought the
opi nion of the Hi gh Court regarding the question whether the
appel l ant could be pre nmaturely retired. Under the rules
obtaining in the Allahabad Hi gh Court the Administrative
Conmittee could act for and on behalf of the Court but the
Admi ni strative Judge could not. Before giving his opinion in
support of the view expressed by the Governnent the
Admi ni strative Judge should have either <circulated the
letter received fromthe Governnment anobngst the nmenbers of
the Adnministrative Committee or placed it before themat a
neeting. He did not adapt either of the two courses but on
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his own forwarded his opinion to the Governnment stating that
the appellant <could be prematurely retired. It was only
after the Governor had passed the order on the basis of such
recomendati on that the matter was placed before the
Admi ni strative Committee. Therefore, the Admnistrative
Judge agreeing with the Government proposal was of no
consequence and did not anpbunt to satisfaction of the
requi renent of Article 235 of the Constitution

3. The deviation in this case is not a nere
irregularity which can be cured by the ex post facto
approval given by the Administrative Committee to the action
of the Covernor after the order of premature retirement had
been passed. The error conmitted in this case anpunts to an
i ncurabl e defect anpbunting to an illegality.

State of Uttar Pradesh v. Batuk Deo Patil Tripathi &
Anr., [1978] (3) S.CR 131; State of Haryana v. Inder
Prakash Anand H. C'S. & O's., [1976] (Supp) S.C.R 603; Hi gh
Court of Andhra Pradesh & ors. v. V. V.S Krishnanmurthy and
Os., [1979] (1) S.CR 26 referred to.

431

State of ~U P. v. Mnbodhan Lal Srivastava, [1958]

S.C.R 533, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1243 of
1972

Fromthe Judgnment and Decree dated 23.2.1970 of the
Al | ahabad Hi gh Court in Wit Petition No. 3958 of 1968.

S.M Ashri, Ramesh Kumar Khanna, "R A~ Mshra and
N. N. Sharma for the Appellant.

Copal Subramani am and M's. Shobha Di kshit for the Res-
pondent s.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The appel | ant” was wor ki ng as an Addi -
tional District and Sessions Judge in the State /of Uttar
Pradesh in the year 1968. His ‘date of birth was April 1,
1913. He would have retired from service on the expiry of
March 31, 1971 on conpleting 58 years of —age. ~But on
Septenber 3, 1968 the appellant was served with an order
dat ed August 24, 1968 issued by the Secretary to - the
Government of Uttar Pradesh (Hone Departnent) stating that
the Governor of Utar Pradesh in exercise of the powers
under para (i) of the first proviso to clause (a) of
Fundamental Rule 56 contained in the Financial Hand Book
Volume |1, Parts Il to IV, as amended fromtine to tine, had
been pleased to order that the appellant should retire from
service on the expiry of three nonths from the date of
service of the notice. Aggrieved by the said notice of
premature retirement, the appellant filed Wit Petition No.
3958 of 1968 before the H gh Court of Allahabad @ under
Article 226 of the Constitution urging inter alia (i) that
the retirement of the appellant as per order dated August
24, 1968 had been ordered wi thout the reconmendation of the
Hi gh Court as required by Article 235 of the Constitution
(ii) that Fundanental Rule 56 under which the inpugned order
had been issued was violative of Articles 14 and 16 of the
Constitution, and (iii) that the appellant’s premature
retirement was in violation of Article 311 (2) of the
Constitution. The question relating to the validity of
Fundamental Rule 56 was involved in two other cases which
were pending before the H gh Court The Wit Petition filed
by the appellant and the other two wit petitions were heard
together by a Division Bench of the High
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Court. The Division Bench referred all the three matters to

a Full Bench to consider two specific questions of |aw,

nanmely (i) whether under Fundanental Rule 56 the age of
superannuation was 55 or 58 years and (ii) whether the
proviso to clause (a) of Fundanental Rule 56 violated
Articles 14 and 16 of the Constitution. Thereafter the Ful
Bench heard all the three cases and answered the two
guestions as follows: (i) Under clause (a) of Fundanenta
Rule 56 the age of superannuation was 58 years and (ii)
Par agraph (i) of the proviso to clause (a) of the
Fundanental Rule 56 violated Articles 14 and 16 of the
Constitution. The judgment of the Full Bench was pronounced
on Septenber 26, 1969. Imediately thereafter the Governor
of Uttar Pradesh issued an ordinance dated Novenber 5, 1969
maki ng anendnents to Fundanmental Rule 56 and validating
actions already taken there  under. The ordinance was
replaced by U P: Act -~ No. 5 of 1970 on April 1, 1970. The
appel | ant / sought the anendnent of the Wit Petition
guestioning the wvalidity of “the ordinance and the Act.
Thereafter the Wit Petititon was heard by a Division Bench
of the Hi gh Court and it cane to be disnissed on February
23, 1970. This appeal” by certificate is filed against the
j udgrment of the Hi gh Court.

In this case’ we are not concerned much wth the
validity of Fundanental Rule 56 since it can be disposed of
on the ground based on Article 235 of ‘the Constitution

The undi sputed facts as can be gathered from the
records in this case which are rel evant for purposes of this
appeal are these. The State CGovernnent nmoved the H gh Court
inthe year 1967 for the premature retirenment of the
appellant. On July 8, 1968 the Adm nistrative Judge agreed
with the proposal of the State Governnent to retire the
appel l ant prematurely after giving himthree nonths’ notice.
The Governor passed the order of retirement on August 24,
1968. Three days there after, on August 27, 1968 the
Adm ni strative Committee of the High Court gave its approva
to the recomendation of the Administrative Judge earlier
conmuni cated to the State Government. Thereafter on August
30, 1968 the Additional Registrar transnitted the order of
retirement to the appellant. It was actually -served on
Septenber 3, 1968. The question for consideration in-this
case is whether the order of conpulsory retirenment passed
agai nst the appellant satisfies the requirenents of the
Constitution.

Article 235 of the Constitution provides that the
control over district courts and courts subordinate thereto
i ncluding the posting and
433
pronmoti on of and the grant of |eave to persons belonging to
the judicial service of the State and holding “any post
inferior to the post of District Judge shall be vested in
the High Court. It has been held in State of Uttar Pradesh
v. Batuk Deo Patil Tripathi & Anr,. [1978] 3 S.C.R 131 that
premature retirement of Judges of District Courts and  of
subordinate courts is a matter which falls squarely within
the power of control vested in the Hi gh Courts by Article
235 of the Constitution. Wthout the reconmendati on of the
High Court it is not open to the Governor to issue an order
retiring prematurely Judges of District Courts and of
subordi nate courts.

Insofar as the H gh Court of Allahabad is concerned
rules are framed under Article 225 of the Constitution and
all other powers enabling it in that behalf by the High
Court regarding the manner in which the adm nistrative work
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of the H gh Court should be carried out. They are known as
Rules of Court, 1952. The relevant rules are found in

Chapter IIl of the Rules of Court, 1952. The material part
of Chapter IIl is set out bel ow -
"CHAPTER |11

Executive and Adm ni strative Business of the Court

434

1. Subject to these Rules, a Commttee of Judges
com posed of the Chief Justice, the Judge in the
Admi nistrative Departnent and five other Judges to
be appointed by the Chief Justice, referred to in
these Rules as the Adm nistrative Comittee, shal
act for the Court. The Chief Justice shall have
the charge of, and nay act for the Court in the
Admi ni strative Departnent and the executive and
admi ni strative business pertaining to the Court,
except that the Judge in the Administrative
Departnent shall have charge of, and may act for
the Court in the Adm nistrative Departnment and the
executive and adm nistrative business pertaining
to the Courts subordinate to the Court. As far as
possible, the Judge in t he Admi ni strative
Department shal | di scharge hi s duties and
functions in consultation wth the Inspection
Judges concerned, who shall be appointed by the
Chief Justice fromtinme to tine.

The nenbership of the Commttee shall be for
two years except in the case of the Chief Justice
and the Judge in the Adnministrative Departnent. H

2. From tinme to tine-and as occasion arises the
Chi ef Justice shall nom nate one of the Judges to
act as the Judge in the Adm nistrative Departnent,
whose term of office shall be three years unless
renom nat ed

3. All executive and ~adm nistrative business and
all business in the Admnistrative Departnent
requiring orders ..... shall be submitted by the

Regi strar to the Chief Justice or the Judge in the
Admi ni strative Departnent, as the case nay be,
together with his conments thereon, if _—any, and
may, subject to these Rules, be disposed of by

that Judge.
4. The Judge in the Admnistrative Departnent
shall, be fore passing final orders cause to be

circulated for the information of the Judges of
the Adninistrative Committee then present in

Al | ahabad, hi s recomendat i ons as to t he
appoi ntnent, pronotion or suspension | of judicia
of ficers.

Shoul d any Judge di ssent from such
reconmenda- tions, he shall signify his- dissent

and his reasons therefor in witing.
5(1). Inregard to the following matters the Judge
in the Administrative Departnent shall consult the
Admi nistrative Commttee either by circulating the
papers connected with the natter together with his
own opinion or recomendation thereon to the
menbers of the Commttee then present in Allahabad
or by laying it before a nmeeting of the
Admi ni strative Committee, nanely:
(a) the issue of General Letters to subordinate courts;
(b) the issue of directions regarding the preparation
of returns and statenents:
(c) all matters of inportance upon which the Governnent
desires the opinion of the Court;
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(d) appointment of the U P. H gher Judicial Service;

and
(e) any other matter which the Chief Justice or the
Judge in the

435
Admi ni strative Departnent may consider fit to be laid before
it for A consideration.

(2) Copies of all General Letters issued to subordinate
courts shall be circulated to all Judges for information as
soon as may be after issue ............. B

(7) As soon as the Adm nistrative Committee has di sposed of
any businees, a statenent showing what nmatters were laid
before the Committee and the nanner in which they were
di sposed of shall be <circulated for information to al
Judges except such Judges as may be on | eave."

In the above decision-State of Utar Pradesh v. Batuk
Deo Patil Tripathi” & Anr. (supra) this Court has held that
the power  of the H gh Court ‘under Article 235 of the
constitution to nmake recommendation to the Government to
retire a subordinate judicial officer prematurely could be
exerci sed by the Adm nistrative Committee of the Hi gh Court.
In the instant case it'is seen that the Administrative
Conmittee of the Hi gh Court cane into the picture only after
the State Government had passed the order of retirement. It
was no doubt true/ that the Admi nistrative Judge had agreed
with the proposal of' the State Governnent to retire the
appel l ant prematurely on July 8, 1968 and that on the basis
of the opinion expressed by the Adm nistrative Judge the
CGovernor had passed the order on - August 24, ' 1968. It was
only on August 27, 1968 the order of the Governor was placed
before the Administrative Commttee of the H gh Court when
it gave its approval to the opinion of the Administrative
Judge earlier conmunicated to the State Government. After
the Administrative Committee had ~expressed its opinion the
matter was not again referred to the Governor at all. After
the Adm nistrative Conmttee had approved the opinion of the
Adm ni strative Judge the order  of retirenent was served on
the appellant on Septenber 3, 1968. It is thus seen that the
Governor had not acted in the instant case on the basis of
the recommendation of either the Full Court or of the
Admi ni strative Committee of the H gh Court but only on the
opi nion of the Adm nistrative Judge. G

The two |earned Judges who finally heard the Wit
Petition of the appellant dealt wth the question of
conpliance with Article 235 of the Constitution in the two
separate judgnments delivered by them Both the |earned
Judges, we regret to say, missed the essence of the question
agitated before them They have referred to Article 233 of
t he
436
Constitution in the course of their judgnents while the
proper Article which arose for consideration before them was
Article 235 of the Constitution Both the | earned Judges have
taken the view that the Governor is only expected to consult
the Hgh Court on the question when he proposes to nake an
order of premature retirenent in respect of a District Judge
or a subordinate judicial officer. They have overl ooked that
the CGovernor can pass such an order only on a reconmendation
made by the High Court or the Adm nistrative Commttee. The
second error comritted by both of themis that they have
hel d that such consultation with the Hgh Court is
perm ssi ble even after the Governor has passed the order of
conpul sory retirenent. Thirdly, they have equated the
recomendati on that should be nade by the Hi gh Court before
a judicial officer can be prematurely retired to the
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consul tation contenplated wunder Article 320(3)(c) of the
Constitution, which provides that the Union Public Service
Commi ssion or the State Public Service commission as the
case may be, shall be consulted on all disciplinary matters
affecting a person serving under the Governnent of India or
the Government of a State in a civil capacity, including
nmenorials or petitions relating to such matters, and have
held relying upon a decision of this Court in State of U P.
v. Manbodhan Lal Srivastava, [1958] S.C.R 533 that such
consul tation was not mandatory and that failure to do so did
not afford a cause of action to the appellant in a court of
| aw

In Stale of Haryana v. Inder Prakash Anand H C S &
ors., [1976] (Supp) S.C.R . 603, this Court has held that
Article 235 of the Constitution vests in the H gh Court
control over district courts and courts subordinate thereto.
This "control" includes both disciplinary and adm nistrative
jurisdiction. Disciplinary contr ol means not nerely
jurisdiction to award punishment " for msconduct, but also
the power to determ ne whether the record of a nenber of the
service is satisfactory or not so 'as to entitle him to
continue in service for thefull termtill he attains the
age of super annuat i-on. Admi ni strative, j udi ci al and
di sciplinary control” over menbers of the judicial service is
vested solely in the “High Court. Premature retirement is
nmade in the exercise of admnistrative and disciplinary
jurisdiction. It is admnistrative because it is decided in
public interest to retire him prematurely and it is
di sci plinary, because, the decision is taken in public
interest that he does not deserve to continue up to the
normal age of superannuation. The fixation of the age of
superannuation is the right of the State Governnment. The
curtail nent of that period wunder~ rules governing the
conditions of service is a matter pertaining to disciplinary
as well as
437
administrative control. The control which is vested in the
High Court A is conplete control subject only to'the power
of the Governor in the matter of appoi ntnent, = di sm ssal
renmoval or reduction in rank and the initial posting of and
initial promotion to the rank of District Judge. The vesting
of conplete control over the subordinate judiciary in the
Hi gh Court, leads to this that if the H gh Court is of
opinion that a particular officer is not fit to be retained
in service, the High Court will comunicate that opinion to
the CGovernor, because, the Governor is the authority to

di smss, renove or reduce in rank or ‘termnate the
appoi ntnent. In such cases, the Governor, as the head of the
State, will act in harnony with the recomendati on of the
H gh Court as ot herwi se t he consequences wil | be

unfortunate. But, conpulsory retirenent sinpliciter does not
anount to dismissal or renopbval or reduction in rank under
Article 311 or under service rules. \When a case is not of
renoval or dismssal or reduction in rank, any order - in
respect of exercise or control over the judicial officers. is
by the High Court and by no other authority otherw se, it
will affect the independence of the judiciary. It is in
order to effectuate that high purpose that Article 235 of
the Constitution, as construed by this Court in various
deci sions, requires that all matters relating to the
subordinate judiciary including premature retirenent and
di sciplinary proceedings but excluding the inposition of
puni shnment falling within the scope of Article 311 of the
Constitution and the first appointnment on pronotion should
be dealt wth and decided wupon by the Hgh Courts in
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exerci se of the control vested in them.

In Hgh Court of Andhra Pradesh and ors. v. V.V.S
Krishnamurity and ors., [1979] 1 SSCR 26 this Court has
again observed that Article 235 of the Constitution is the
pi vot around which the entire schene of the Chapter VI of
Part VI of the Constitution revolves. Under it the contro
of district courts and courts subordinate thereto including
the posting and pronotions of and the grant of leave to
persons belonging to the judicial service of a State is
vested in the High Court. After considering a nunber of
decisions, the Court in that case has set out the true |ega
position crystalized by the said decisions as regards the
scope of the control of the Hi gh Court over the subordinate
judiciary vested in it under Article 235 of t he
Constitution. The Court proceeded to observe that the said
power under Article 235 of the constitution was exclusive in
nature, conprehensive in extent and effective in operation.
Anongst the several matters which fell wthin its scope,
this Court was of the view that premature retirenent of
Judges of  the district courts and of the subordinate courts
was one. H
438

It is thus clear that the H gh Court was in error in
not construing the applicability, and the scope, of Article
235 of the Constitution while deciding the case before it.
It assuned that the CGovernor after consulting the H gh Court
could pass an order of premature retirement in respect of a
District Judge or a subordinate judicial officer and that
even if he did not consult inthat regard the order of
premature retirement passed by the Governor would not be
vitiated and that in any event it was an-irregularity which
could be cured by rule 21 of the Court Rules, 1952.

The rel evant passages in the judgnments of ‘the two
| earned Judges who decided the case in the Hi gh Court are
gi ven bel ow

"(Per D.S. Mathur, J.)

In the case of premature retirenent, consultation
if made subsequently, but before the officer
actually retires, that is, hands over charge,
cannot in each and every <case be said to be
illusory and not genuine. |t is only when it
appears that after the passing of the order of
conpul sory retirenent, the Hgh Court did not
consider the matter on nerits but accepted the
fait acconpli, it can be said that there had been
no consultation as contenpl ated by Article 233(1);
but where the High Court did consider the matter
on nerits and agreed with the order passed by the
Governor directing the conpulsory retirement of a
judicial officer, there would be no  defect,
considering that the order of retirenment shal
take effect fromthe date of comunication or from
the date the government servant is to retire from
service. In the instant case, three nonths’ notice
was given, that is, the officer was to retire from
service on the expiry of three nonths from the
date of conunication of the order of retirement.
Wthin this period the matter coul d be consi dered
on nerits by the H gh Court onits own or on a
representati on made by the officer. W are,
therefore, of opinion that the consultation of the
Hi gh Court cannot be declared invalid sinmply
because there was no proper and full consultation
before the passing of the order of premature
retirement, provi ded t hat t he facts and
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circunst ances of the case made it evident that the
H gh Court had not been unduly influenced by the
deci sion of the Governor and the H gh Court had on
its own and independently considered the matter on
nerits.
439

Ref erence may now be nade to rule 21 of
Chapter IlIl A of the Rules of Court, which clearly
provides that no irregularity in, or omssionto
follow, the procedure laid down in this Chapter
shall effect the validity of any order passed or
anyt hi ng done _under these rules. This rule cannot
cover a case where any order was passed in
conplete disregard of the rules contained in
Chapter II1: but an irregularity comitted in good
faith shall not invalidate the order. The
princi pl es governing the provisions |like section 5
of the Limtation Act can easily be rmade
applicable to a case of the present nature. Were
two opinions are possible, the irregularity, if
any, cannot be deened to have been conmitted in
bad faith and such irregularities shall be covered
by the above rul e 21.
"(Per Sati'sh Chandra, J.)
Under Chapter |1l rule 5 the Adm nistrative Judge
had to consult the Administrative Committee. Even
if the consultation takes place subsequently, if
the comittee approves of the action of the
Admi ni strative Judge, then the original action
woul d be wvalid and effective witheffect fromits
own date. In-this view, the communication of the
Court’s opinion on the 8th July, 1968 would be
valid. E

Even if it be assuned that the communication
of 8th July, 1968 did not satisfy the requirements
of law, still the petitioners have not made out a
case for interference. It has been seen that the
Admi nistrative Conmttee  took the decision on the
28th August, 1968. By then the Governor had
consi dered the opinion of the Court as sent to it
on the 8th July, 1968. The Governor sent the order
of conpulsory retirement to the Hgh Court. The
Hi gh Court transmtted it for service on the
petitioners on or about the 2nd Septenber, 1968,
much after the Adninistrative Commttee had
approved the proposal. The order was served on the
petitioners on 3rd Septenmber, 1968. Thus before
the order of compul sory retirement cane into force
on 3.9.1968, all the requisite requirenents of
Article 233 of the Constitution had been
conpleted. In this situation. rule 21 would cone
into play and would cure whatever irregularity
took place in following the procedure laid down in
Chapter 111

440

of the Rules of the Court. The inpugned order
cannot be held to have violated Article 233 of the
Constitution."

We do not approve of the above opinions of the |earned
Judges of the Hi gh Court.

Now, it is settled by the decision of this Court in
State of Utar Pradesh v. Batuk Deo Patil Tripathi & Anr.
(supra) that on a true construction of the rules of business
of the Al | ahabad High Court it was open to the
Admi ni strative Committee to recormend to the Governor to
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pass an order of conpulsory retirenent in respect of a
District Judge or a subordinate judicial officer. W need
not, therefore, go into the question whether the Full Court
al one should have considered the case of the appellant
bef ore such recomendati on was made. In the instant case as
we have already stated above, the Admi nistrative Conmittee
cane to know of the order of premature retirenent already
passed by the Governor only after it had been passed on the
basis of the opinion expressed previously by the
Admi ni strative Judge. The Rules of Business in Chapter |11
of the Rules of Court, 1952, referred to above, show the
powers which are exercisable by the Full Court, the Chief
Justi ce, Judge in the Adm ni strative Depart nent
(Admi nistrative Judge) and the Admnistrative Commttee of
the High Court. Rule 3 of Chapter IIl of the Rules |ays down
that all executive -and administrative business and al

business in the Administrative Department requiring orders
shall be submitted by the Registrar to the Chief Justice or
the Judge in-the Administrative Departnent, as the case my
be, together wth his comments thereon, if any and nmay be
subject to these Rules disposed of - by that Judge. Rule 4
provides that the Judge m the Adm nistrative Departnment
shal | before passing final order, cause to be circulated for
the informati on of the Judges of the Adm nstrative Commttee
then present in A'lahabad, his recommendations as to the
appoi ntnent, pronotion or suspension of judicial officers,
and that shoul d any Judge di ssent from such recomrendati ons,
he shall signify his dissent and hi's reasons therefore in
witing. Rule 5 provides that in regard to the matters set
out thereunder the Judge in the Admnistrative Departnent
shall consult the Admnistrative Conmittee either by
circulating the papers connected withthe matter together
with his own opinion or recomendation thereon to the
menbers of the Conmittee then present ~in Allahabad ' or by
laying it before a neeting of the Adm nistrative Commttee
and one of the itenms mentioned in clause (c) of rule 5(1) of

the Rules is "all matters of inmportance wupon which the
CGovernment desires the opinion of the
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Court.’” In the instant case the Governnment had sought the

opinion of A the High Court regarding the question whether
the appellant could be prematurely retired and that question
was certainly a very inportant matter fromthe point of view
of the subordinate judicial service. The Admnistrative
Judge before giving his opinion in support of the view
expressed by the CGovernment should have either circul ated
the letter received fromthe Government anongst the nenbers
of the Administrative Conmittee or placed it before them at
a neeting. He did not adopt either of the two courses. But
he on his own forwarded his opinion to the Governnent
stating that the appellant <could be prematurely  retired.
That he could not do. Odinarily, it is for the H gh Court,
on the basis of assessnment of performance and all  other
aspects germane to the nmatter to cone to the conclusion
whet her any particular judicial officer under its control is
to be prematurely retired and once the High Court cones to
the conclusion that there should be such retirement, the
Court recommends to the Governor to do so. The conclusion is
to be of the H gh Court since the control vests therein.
Under the Rules obtaining in the Alahabad H gh Court, the
Adm nistrative Conmttee could act for and on behal f of the
Court but the Admnistrative Judge could not have.
Therefore, his agreeing with the Governnent proposal was of
in consequence and did not anount to satisfaction of the
requi rement of Article 235 of the Constitution. It was only
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after the Governor passed the order on the basis of such
recomendat i on, t he matter was pl aced bef ore t he
Admi nistrative Conmittee before the order of retirenent was
actually served on the appel lant. The Administrative
Conmittee may not have dissented from the order of the
CGovernor or the opinion expressed by the Administrative
Judge earlier. But it is not known what the Adm nistrative
Conmittee would have done if the matter had conme up before
it before the Governor had passed the order of premature
retirement. In any event the deviation in this case is not a
nmere irregularity which can be cured by the ex post facto
approval given by the Administrative Committee to the action
of the Governor after the order of premamture retirenent had
been passed. The error conmitted in this case anounts to an
i ncurabl e defect anpbunting to an illegality. W nmay add that
while it my be open to the Governnent to bring to the
notice of the High Court all materials having a bearing on
the conduct of a District Judge or a subordinate judicia
officer? which- may 'be in its possession, the Governnent
cannot take the - initiative to retire prematurely a District
Judge or —a subordinate judicial officer. Such initiative
should rest with the H gh Court.

Under the circunmstances, it has to be held that the
i mpugned
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order of premature retirenent passed by the Governor without
havi ng before himthe reconmendation of the Administrative
Committee or of the Full Court is void and ineffective. W,
therefore, set aside the judgnment of the High Court and
guash the order of premature retirenent passed in respect of
the appellant. He shall be treated as having been in service
until the expiry of 31.3.1971 when he would have retired
fromservice on attaining 58 years of age.

W are infornmed that the appellant has died on
27.11.1983 and his legal representatives have been brought
on record. The arrears of salary, pension etc. payable to

the appellant on the above basis till 27.11.1983 shall

therefore, be paid to the legal representatives of the
appellant within four nonths fromtoday. This  appeal is
accordingly all owed. The legal representatives of the
appel l ant are also entitled to the costs in both the Courts.
P.S. S Appeal al |l owed.
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