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ACT:

I ncome  Tax Evasi on of Taxat i on- Case referred to
| nvesti gati on Commi ssi on-Settl ement ~ of Case- Noti ce of
demand- - Commencenent of Consti tution- Recovery of t ax
thereafter-Legality-Taxation on | ncome (I'nvestigation
Comm ssion) Act, 1947 (30 of 1947), ss. 8,8-A--Constitution
of India, Art.14.

HEADNOTE

In 1948 the Central CGovernnent referred a nunmber of cases in
which the petitioner was concerned, to the Incone-tax |nves-
tigation Conmi ssion set up under the rel evant provi'sions of
the Taxation on Inconme (Investigation Comm ssion) Act, 1947.

After the Conmi ssion had submitted the report under  s. 8-
A(1l) of the Act, in which the total tax payable on the
undi scl osed income upto March 31, 1947, was estimated, the
petitioner applied for a settlenent of his case by offering
to pay the anpbunt of tax in instalnments and by agreeing to
pay the whole anpbunt imediately in case of ~default in
paynment of any of the instalments in tine. The ~ Centra

CGovernment accepted the terns suggested by the petitioner
and passed an order on Novenber, 21, 1949, under s. 8-A(2)
of the Act directing the service of a denmand notice on the
petitioner and recovery of the tax in accordance with the
terms and conditions of the settlenent. On Decenber 2,
1949, a notice of demand was issued to the petitioner who,
in pursuance thereof, made certain paynents. But as the
petitioner was wunable to nmake full payment wthin the
stipulated periods, the whole anmount outstanding becane
i medi ately payable and certain properties belonging to him
and his famly were attached by the Collector of the
di strict Concerned for the recovery of the anpunt. On June
8, 1959, the petitioner filed a wit petition tinder Art. 32
of the Constitution of India challenging the legality of the
demand notice dated Decenber 2, 1049, and the subsequent
proceedi ngs taken in pursuance of that notice on the ground
that after the conming into force of the Constitution of
India on January 26, 1950, they were violative of the
fundanental right of equal protection of the | aws guaranteed
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under Art. 14, inasnmuch as what he had agreed to pay the
CGovernment as a result of the settlement was really a debt,
and he had been dealt with differently from other debtors
who owed noney to the State under a contractual liability.
Held, (1) that the proceedi ngs agai nst the petitioner cul-
mnating in the service of the notice of demand against him
were all conpleted before the comng into force of the
Constitution and the petitioner cannot <challenge those
pr oceedi ngs under

967

Art. 14 of the Constitution, because it is well settled that
the Constitution is prospective and not retrospective;

(2) that the true scope and effect of sub-s. (2) of s. 8-A
is to enforce the terns of any settlenent arrived at in
pursuance of sub-s. (1), which was really incone-tax which
had escaped assessnent;

(3) that the petitioner belonged not to the |arger class of
debtors~ of Covernment but to a special class which had
evaded' paynment of income-tax for which the procedure laid
down in' s 8-A(2) was one and the sane, and that the
cl assification being reasonabl e having a just relation to
the object of the provision, the recovery procedure cannot
be chal | enged as di scrimnatory under Art. 14.

Suraj Ml Mhta and Co. v. A V. Visvanatha Sastri and
Anot her, [1955] 1 S.C.R 448, M CT. Mthiah & two Qhers v.
The Commi ssioner of /1 ncone-tax, Madras & Another, [1955] 2
S.C.R 1247 and ' Basheshar Nath v.~ The Conm ssioner of
I ncome-tax, Delhi & Rajasthan and Another, [1959] Supp. 1
S.C. R 528, distinguished.

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 85 of 1959.

Wit Petition under Art. 32 of the Constitution of India for
the enforcenent of fundanental rights.

A. V. Viswanatha Sastri, R S/ Pathak, S. N / Andl ey,
Ranmeshwar Nath and P. L. Vohra, for the petitioner

K. N Rajagopal a Sastri and D. Gupta, for respondents Nos.
1 and 2.

1961. April 14. The Judgnent of the Court was delivered by
S. K DAS/J.-One Ranjit Singh is the petitioner before " us.
The respondents are the Comm ssioner of Incone-tax, Lucknow,
the Inconme-tax O ficer, Lucknow, and the Collectors of three
districts in Utar Pradesh, namely, Dehra Dun, ~kanpur and
Lucknow, bei ng of ficers wunder whose orders certain
properties of the petitioner and his famly ~have been
attached in pursuance of a notice of demand issued under s.
29 of the Indian Incone-tax Act, 1922, in circunstances
whi ch we shall presently state

The facts are shortly these. 1In 1948 the Central Governnent
referred a nunber of cases in which the petitioner was
concerned to the Income-tax Investigation Conm ssion set up
under the rel evant provisions

968

of the Taxation on Inconme (lnvestigation Comission) Act,
1947 (Act XXX of 1947), hereinafter referred to as the Act.
On My 30, 1948, the Secretary of the Conmission issued a
notice to the petitioner to furnish a list of businesses or
concerns in which the petitioner was interested and to
produce the account books, registers etc. relating thereto.
The petitioner conplied with the notice. Then, an Autho-
rised Oficial appointed by the Commission comenced an
investigation into the cases in February, 1949, and in due
course submtted a report to the Conm ssion. The Comm ssion
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heard the petitioner and on April 16, 1949, submitted a
report under s. 8-A(1) of the Act. The findings of the
Conmi ssion appear fromthe following extract from their
report:
"The total tax payable on the undisclosed in-
cone upto March 31, 1947 woul d accordingly be
Rs. 6,61, 917.
The anount of Rs.6,61,917 may be recovered fromM. Ranjit
Singh and fromthe famly assets in the hands of M. Ranjit
Singh. In view of the adm ssion recorded as number (iii) in
para 6 supra, the tax will also be recoverable from the
properties acquired between 1939 and 1947 in the nanes of
Ms. Ranjit Singh and M. Ranjit Singh's sons Baljit Singh
and Satendrajit Singh. In the circunstances, we recomend
that no penalty be | evied on the assessee in respect of non-
di scl osures and false or incorrect statenents so far made
either to the incone-tax authorities or in the course of the
present proceedi ngs (including those before the Authorised
Oficial). M. “Ranjit Singh and. M. Vaidyanatha Ayyar
(representative of M. Ranjit Singh) have asked that they be
allowed sufficiently long time to pay up the tax. It has
been represented that out of taxes already assessed by the
I ncome-tax Departnment about Rs. 3,86,000 is still due and
the addition of the ampunt |eviable under this report wll
bring the assessee’s total liability to-about 10 1/2 | akhs.
M. Ranjit Singh has asked that he nay be permitted to pay
up this sumin not
969
nore than five years, in instalnents of not
| ess than a | akh of rupees at a tine. Wi | e
we do not wish to go into the details of the
of fer, we recomend this request for time for
favourabl e consi deration by CGovernment."
Then, on Novenber 7, 1949, the petitioner, his wife and two
sons subnmitted a petition to the Commission in which they
accepted the findings of the Conmmission as correct and
offered to pay the tax in instalnents in accordance wth
certain terns of settlenent. Some of these terns are:
"3. W offer to pay the aforesaid amount of
Rs. 6,61,917 as per the follow ng instal nents:
(1) on or before the 31st March, 1951  Rs.

1, 00, 000.
(2) on or before the 31st March, 1952 Rs.
2, 31, 000.
(3) on or before the 30th June, 1952 Rs.
3, 30, 917.

4. W, however, pray that so far as the . |ast
instal ment is concerned in case we are -unable
to pay the same by the date nentioned / above
and are able to satisfy the Central “‘Board of
Revenue that we have failed to rai se the noney
for reasons beyond our control and for no
fault of our own, a suitable extension of tine
may be granted.
5.1n respect of the other instalnents, we
agree that in case of default in the paynent
of any one of them the whole amunt of tax
out st andi ng at t he time shal | becone
i medi atel y payable.”
The report of the Comm ssion and the terns suggested by the
petitioner for a settlenment were accepted by the Centra
Governnment and an order was passed under s. 8-A(2) of the
Act on Novenber 21, 1949, which stated in its operative part
that a demand notice be served inmediately by the Income-tax
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O ficer concerned under s. 29 of the Indian |Income-tax Act,
1922, on the petitioner in accordance with the terns and
conditions of settlenent and that all such other proceedings
under the Indian |Inconme-tax Act or under any other law as
may be necessary be taken with a view to enforce the paynent
of the demand and ternms and conditions of the settlement.

122

970

The respondents allege that a demand notice was accordingly
i ssued to the petitioner on Decenber 2, 1949. The
petitioner alleges, however, that he received the notice in
or about April, 1950, after the Constitution of India had
cone into force. Thereafter, in pursuance of the denand
notice certain paynents were rmade by the petitioner. The
petitioner was, however, unable to make full paynent wthin
the stipul ated periods mentioned in the denmand noti ce. The

result was that according to the terns of settlenent the
whol e -amobunt outstanding at the tine becane immediately
payabl e by the petitioner. Then, certain properties of the
petitioner and his fam |y were attached by the Collector of
the district concerned in pursuance of the orders received
fromtinme to tinme fromthe Inconme-tax O ficer

On June 8, 1959, the petitioner filed the present wit
petition challenging the legality of the demand notice dated
December 2, 1949, 'and the subsequent proceedings taken in
pursuance of that notice. The case of the petitioner is
that after the conming into force of = the Constitution of
India on January 26, 1950, the demand notice could not be
given effect to and the proceedings taken in  pursuance of
that notice are unconstitutional inasmuch as they violate
his fundanental rights guaranteed by the Constitution. In
the petition a reference has been nade to Articles 14,31 and
19(1) (g) of the Constitution, but the argument before us has
pr oceeded on the contention urged on behalf of t he
petitioner that there has been a violation of t he
fundanental right of equal protection of the | aws guaranteed
to himunder Art. 14 of the Constitution inasnmuch as he has
been dealt with differently fromother debtors who owe noney
to the State under a contractual liability. The substantia

prayer of the petitioner is for the issuance of a wit of
mandanus directing the respondents not to give effect to the
notice of demand dated Decenber 2, 1949, nor to take any
proceedings for enforcing the terns of settlenent and for
recovery of the suns specified therein

The petition has been contested by the respondents and the
principal point taken on their behalf is that

971

the legality of the demand notice dated Decenber 2, 1949,
cannot be challenged by the petitioner on the strength of
the provisions of the Constitution, because the Constitution
is prospective and not retrospective; secondly, it is
contended on behalf of the respondents that the subsequent
pr oceedi ngs taken in pursuance of the demand notice
aforesaid do not in any way violate the right of equal
protection of the |aws guaranteed under Art. 14 of the
Constitution.

It is convenient at this stage to refer to sonme of the
earlier decisions of this Court on the question of con

stitutionality of some of the provisions of the Act. On My
28, 1954, this Court delivered judgnent in Suraj Mall Mohta
and Co. v. A V. Visvanatha Sastri and Another (1). It is
not necessary to state the facts of that decision. It is
enough to say that it was held therein that sub-s. (4) of s.
5 of the Act war, bad, as it offended the provisions of Art.
14 of the Constitution. Sub-section (4) of s. 5 of the Act
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having been declared void, Parlianment passed the Indian
| ncome-tax Anmendnent Act (33 of 1954) anending s. 34 of the
I ndian | ncone-tax Act, 1922. As a result of this amendnent,
the wvalidity of sub-s. (1) of s. 5 of the Act came in for
chall enge on the ground that the Incone-tax Oficer could
pi ck out some out of the class of substantial tax evaders
and refer their cases under sub-s. (1) of s. 5 while dealing
with other such persons under anended s. 34 of the |Indian
I ncome-tax Act. In Shree Meenakshi MIIs Ltd., Madurai V.
A. V. Viswanatha Sastri and Another(2), sub-s. (1)’ of s. 5
of the Act was held to be bad on that ground. It should be
noted that in none of the petitions disposed of by that
j udgrment had any assessnent been made under the Act and this
Court only prohibited further proceedings before t he
Conmi ssion under the Act, Finally, on Decenmber 20, 1955,
came the decision of this Court in M CI. Mthiah & two
O hers v. The Conm ssi oner of Jdncome-tax, Madras & Anot her

(3). In that case, on a reference under B. 5(1) of the Act,
the Conmmi ssion submitted its report to Governnent under

(1) [1955] 1 S.C.R 448. (2) [1955] 1 S.C R 787.

(3) [1935] 2 S'C R 1247.

972

s.8(1) of the Act on August 26, 1952-that is, after the
coming into force  of the Constitution, and the Centra
Government nmade its ~order under s. 8(2) of the Act on
Septenber 16, 1952. /1 n these circunstances it was hel d:
"The result, therefore, is that barring the
cases of persons which were already concluded
by reports made by the Conmission and the
directions given by the Central ' Governnent
under section 8(2) of the Act XXX of 1947
culmnating in the assessnent or reassessnent
of the escaped incone, those cases which were
pendi ng on the 26th January 1950 for
investigation before the Conmission as also
the assessnent  or reassessnent proceedings
which were pending on the 26th January 1950
before the Incone-tax Officers concerned in
pur suance of the directions given by the
Central CGovernnent under section 8(2) of the
Act would be hit by Article 14 of the
Constitution and woul d be invalidated."

Lastly, cane the decision in Basheshar Nath v. The
Conmi ssi oner of Inconme-tax, Delhi & Rajasthan and  Another
(1). That was a case of a settlement under s. 8-A of the

Act as in the present case, but the fact which distinguishes
that case fromthe present is that the settlenent there was
made after the commencenent of the Constitution. [t was
held therein that the settlenent was the result of a
procedure which becane discrimnatory after the comrencenent
of the Constitution and was therefore bad, and  as the
di scrimnatory process of investigation continued even after
the comencenent of the Constitution, the principle laid
down in Syed QasimRazvi v. The State of Hyderabad and
O hers (2 ) did not apply.

The point which requires enphasis with regard to these
earlier decisions is this: they all dealt with the operation
of a discrimnatory procedure under the different provisions
of the Act after the comrencenent of the Constitution. The
position in the case under our present consideration is that
the settlenent, the order under s. 8-A(2) of the Act, and
even the notice of damaged in pursuance of that order-al

t hese t ook

(1) [1959] Supp. 1 S.C. R 528.

(2) [1953] S.C.R 589.
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pl ace before the conming into force of the Constitution, and
this’ vital distinction must be borne in mnd in considering
the contentions urged by | earned Counsel for the petitioner
The main contention is that the proceedings taken against
the petitioner in pursuance of the order under s. 8-A(2) are
violative of the guarantee of equal protection of the |aws
under Art. 14 of the Constitution. There are, however, two
subsidiary contentions which do not directly raise any
guestion of the violation of a fundanental right, and these
may be di sposed of before we deal with the main contention
In his petition the petitioner has stated that he received
the demand notice dated Decenber 2, 1949 in or about April
1950. In the counter-affidavit of the respondents it has
been stated that the assessee was informed of the denand
early in Decenmber, 1949. A copy of the order of the Centra
CGovernment under -s. 8-A(2) of-the Act dated Novenber 21,
1949, was sent to the petitioner; there is an endorsement in
the office copy of the demand notice dated Decenber 2, 1949,
that it " was sent by registered post, acknow edgnent due.
Thereafter, the petitioner paid part of the tax on different
dates without raising any objection that he had not received
the demand notice before April, 1950. It was for the first
time in April, 1959, -some ten years after, that the
petitioner asked for a copy of the order under s. 8-A(2) and
information as to the date when he had received the regis-
tered notice of demanad. He also asked for an inspection of
the file. This was, however, refused. Then, the petitioner
made the statement that he had received the demand notice in
or about April, 1950.  He said that the statement was based
on his know edge; he did not disclose the source of his
know edge nor did he say how he renenbered ten years after,
wi t hout reference to any docunents, that he had received the
demand notice in or about April, 1950. W are wunable to
accept the statenent as correct: On the materials in the
record it is clear that the proceedings against the
petitioner culmnating in the service of the notice of
denmand agai nst himwere all conpleted
974
before the comng into force of the Constitution ~and the
petitioner cannot chall enge those proceedi ngs under Art. 14
of the Constitution; for it is well settled that the
Constitution is prospective and not retrospective.
On the construction of s. 8-A of the Act it has been argued
that after the order made by the Central Government under
sub-s. (2) thereof, a fresh assessment was necessary and as
no such assessnment was nade, all subsequent proceedings for
recovery of the tax are illegal. This is a point which has
not been specifically taken in the petition. That apart, we
do not think that there is any substance in this contention
W nay here read s. 8-A, so far as it is relevant:
"S. 8-A (1) Were any person concerned in any
case referred to or pending before t he
Conmi ssion for investigation applies to the
Conmi ssi on at any tinme during such
i nvestigation to have the case or any part
thereof settled in so far as it relates to
him the Commission shall, if it is of opinion
that the ternms of the settlenment contained in
the application my be approved, refer the
matter to the Central CGovernment, and if the
Central Governnent accepts the terns of such
settlenent, the Commission shall have the
terns thereof recorded and thereupon the
investigation, in so far as it relates to
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matters covered by such settlenent, shall be
deened to be cl osed.

(2) For the purpose of enforcing the terns of
any settlenment arrived at in pursuance of sub-
,section (1), the Central Governnent may
direct that such proceedings as nay be
appropriate wunder the Indian Income-tax Act,
1922 (XI of 1922), the Excess Profits Tax Act,
1940 (XV of 1940) or any other Ilaw nmay be
t aken agai nst the person to whom the
settlenent relates, and, in particular, the
provi sions of the second proviso to clause (a)
of sub-section (5) of section 23, section 24B,
the proviso to sub-section (2) of section 25A,

the proviso to sub-section (2) of

and -sections 44 and 46 of the Indian Income-
tax Act, 1922 shall be applicable to
975
the recovery of any sum specified in such
settlenent by the Income-tax O ficer having
jurisdiction toassess the person by whom such
sumis payable as if it were incone-tax or an
arrears of income-tax within the neaning of
those provisions."
The scheme of s. 8-Ais different fromthat of s. 8. The
latter section contenplates an assessment or reassessment in
accordance with the direction of the Central Covernnent; see
sub-s. (4) of s, 8. That is not the position under s. 8-A
sub-s. (2) whereof provides for the enforcenent of the terns
of any settlenent arrived at in pursuance, of -sub-s. (1).
There is Do doubt a reference to certain special provisions
of the Indian Income-tax Act, 1922, regarding assessnent of
partners in a registered firm  tax  payable by t he
representative of a deceased person etc.; but the reference
to those provisions does not necessarily nean that a fresh
assessment nust be made. They  nmerely show that these
special provisions will be applicable in appropriate cases.
Sub-s. (2) ends by saying that "ss. 44 and 46 of ‘the /Indian
I ncome-tax Act, 1922, shall be applicable to the recovery of
any sum specified in such settlenent by the -Incone-tax
Oficer having jurisdiction to assess the person by whom
such sumis payable as if it were income-tax or an arrears
of incone-tax within the neaning of these provisions." This
clearly shows that the true scope and effect of° the sub-
section is to enforce the terns of any settlenent arrived at
i n pursuance of sub-s. (1) and to recover any sum specified
in such settlement as if it were incone-tax or| arrear of
i ncome-tax in accordance with the provisions of ss. 44 and
46 of the |Indian |Inconme-tax Act, 1922. W are unabl e,
therefore, to accept the construction which | earned- Counse
for the petitioner seeks to put on the sub-section
This brings us to the main contention that the petitioner
has been subjected to a discrimnatory procedure after the
comng into force of the Constitution by reason of s. 8-A(2)
of the Act. Learned Counsel for the petitioner has put his
argunent in the following way. He has submitted that what
the petitioner agreed to pay to Government was really a
976
debt arising out of a contract viz., the settlement between
him and Government and the petitioner is one anbngst the
|arger class of persons who are debtors of Governnent;
against all other debtors Governnent have the ordinary
renmedy by way of suit but against the petitioner a specia
renmedy is provided which is nmore drastic and envi sages the

section

2
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i nposition of a penalty under s. 46 of the Indian |Incone-tax
Act, 1922, if the petitioner is in default in nmaking a
paynment of the amount due. This, it is argued, is a
di scrimnatory procedure which has been continued even after
the comng into force of the Constitution. W are unable to
accept this argument as correct. First of all, the
petitioner does not really belong to the larger class of
persons whom | earned Counsel has characterised as debtors of
CGover nment . The petitioner belongs to a special class who
had evaded paynent of Incone-tax and had entered into a
settlenent to pay the ampunt due as incone-tax or arrear of
i ncome-t ax. For this class of persons the procedure laid
down in s. 8-A(2) is one and the sane, and no discrimnation
is mde in favour of or against any nenber of the sane
cl ass. The classification is a, reasonable classification
having a just relation to the object of the pro-vision. For
the recovery of the ampbunt due as income-tax or arrear of
i ncome-tax all ~these persons are treated on the sane,
footi ng. Nei'ther i's there any discrimnation between them
and other persons sinilarly placed in the matter of recovery
of income-tax.or arrears of income-tax. Secondly, it is
open to the legislature to nake a law as to how particular
Government dues should be realised and if the law applies
equally to all persons simlarly situated, no objection cal
be taken to such l'aw on the ground of di'scrim nation. The
truth of the matter /is that what the petitioner agreed to
pay to Governnent is really inconme-tax which should have
been paid in regard to the rel evant assessnent years but
whi ch had escaped assessment and therefore the recovery is
to be made according to.inconme-tax law. That is all that s.
8-A(2) says. In the decisions of this Court to which we bad
earlier adverted, what was held to be bad was
977
the application of a discrimnatory procedure after the
coming into force of the Constitution;. even in Basheshar
Nath's case (1) the Comm ssion applied the discrimnatory
procedure after the comng into force of the Constitution
and then submitted its report on May 24, 1954, and the
Central CGovernnent accepted the settlenent on July 5, 1954,
It was held that the settlenment itself was vitiated by the
di scrimnatory procedure adopted by the Comm ssion. That is
not the position here. 1In this case everything was con-
cluded before January 26, 1950, when the Constitution cane
into force, including the issuance of a notice of  demand.
Al that renained to be done was the recovery of the _anount
according to the notice of demand. Therefore, the crucia
guestion is-is the recovery procedure discrimnatory in any
way, having regard to the wundoubted validity of the
proceedi ngs which had been taken against the  petitioner
before ,January 26, 1950? W are unable to answer this
guestion in favour of the petitioner for the reasons which
we have al ready stated.
Learned Counsel for the petitioner relied on the decision in
M L. M Mithiah Chettiar and Ot hers v. Conmm ssioner  of
I nconme-tax, Madras (2). The facts of that case were
entirely di fferent and no question arose there of
consi dering the provisions of s. 8-A (2) of the Act.
For these reasons we hold that there is no nerit in the
petition which is, accordingly, dismssed with costs.
Petition dism ssed.
(1) [1959] SUPP. 1 S.C.R 528.
(2) [1959] 35 I.T.R 339.
123
978
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