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PETI TI ONER
D. C. OSWAL

Vs.

RESPONDENT:
V. K. SUBBI AH AND ORS

DATE OF JUDGVENT12/11/1991

BENCH:
M SRA, RANGNATH ( CJ)
BENCH:

M SRA, RANGNATH ( CJ)
THOWEN, T.K. (J)

Cl TATI ON
1992 AIR 184 1991 SCR Supl. (2) 203
1992 SCC' (1) 370 1991 SCALE (2)1013
ACT:

Tam | Nadu Buildings (Lease and Rent Control) Act,
1960--Section 10--Eviction--Plea of wlful default--Landlord
accepting rent for t wo to three nont hs at a
time---Non-paynment of rent for three nmonths--Not wilful
defaul t.

Tami| Nadu Buildings (Lease and Rent Control) Act,
1960-- Section 10--Eviction--Pl ea of change of user raised by
| andl ord after seven years---Effect.

HEADNOTE

Appel I ant was a tenant under-the respondents. Action for
eviction against the appellant wasinitiated on the pleas
that there was "wilful default” in the matter of paynent of
rent and that the | ease was residential but it had been used
partly for conmmercial activity.

At the tine of filing of the petition for eviction three
nmonths’ rent had fallen due. The appellant’s case was that
rent was not being collected every nonth and every two to
three nonths the respondents-Ilandlords used to cone and
collect rent at their conveni ence, and that m xed use of the
prem ses was the basis of the tenancy.

The original authority dismssed the petition. I'n appea
it was reversed. The High Court upheld the reversal hol ding
that there was no case of wilful default and that the prem
i ses had been rented out also for business use.

In the appeal by special |eave the tenant-appell ant
contended that there was no case of wilful default-and that
the prem ses had been rented out also for business use and
the change of user was since 1973.

Al'l owi ng the appeal of the tenant, this court,

HELD: 1. |In the several statutes operating in the
different states regulating the lawrelating to |andlord and
tenant "wilful’' default has been nade the ground of eviction
while default is not. [205 E
204

2. A situation where the landlord had consented to
collect rent for two to three nonths a tinme, non-paynent of
rent for three nonths cannot constitute wilful default. [205
Fl

3. It is not disputed that from 1973 there had been
change of wuse. The petition for eviction was of 1980. It
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follows that for seven years no objection was raised for
change of wuse and for the first tinme when eviction was
sought, conversion was nade the second ground. In these
circunstances the |andlords accepted the user to be also
other than residential. [205 C DO

S. Sundaram Pillai & Os. etc. v.V.R Pattabiraman &
Os. etc., [1985] 1 SCC 591; Prenthand Banka v.A. Vasanthra
Khatod & O's., C A No. 1367 of 1991, decided on 27.3.1991
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: Givil Appeal No. 4447 of
1991

From the Judgnent and Order dated 24.4.1991 of the
Madras High Court in Cvil Revision Petition No. 4769 of
1984.

E. C. Agarwal a for the Appellant.

Ms. Jayashree Ahnmed for the Respondent.
The Judgrment of the Court was delivered by
RANGANATH M SRA, CJ. Special leave granted.

Appel lant is the tenant of a prem ses |located in Sivaka-
si within the State of Tam| Nadu to which the provisions of
the Tam | Nadu Buil'dings (Lease and Rent Control) Act apply.
The rental of the premises is Rs. 275 per nonth. Respondents
initiated action for eviction on the plea that there was
"wilful default" in the matter of payment of rent and change
of user. It was contended that the | ease was residential but
it had been used partly for comercial activity.

The appellant took the stand that rent was not being
collected every nonth since the respondents resided away
fromthe place where the property is situated and every two
to three nmonths they used to conme and collect rent at ' | and-
lord’ s convenience. Two receipts were produced to  support
this stand. Rent was collected in one case for three nonths
and in the other for two nonths at a tinme. Admttedly at the
time of filing of the petition for eviction three nonths’
rent had fallen due. So far as the

205
change of user was concerned it was deni ed by pleading that
m xed use was the basis of the tenancy.

The original authority dism ssed the petition but that
has been reversed in appeal and the reversal has been uphel d
by the Hi gh Court.

Two contentions were raised before us: (i) there is no
case of wilful default particularly when the two receipts
showed acceptance of rent for periods as pleaded by the
tenant without denur and (ii) that the prem ses had / been
rented out also for business use and at any rate adnittedly
from 1973 there has been this change.

Counsel for the respondents does not dispute that from
1973 there has been change of use. The petition for eviction
is of 1980. It follows that for seven years no objecti on was
raised for change of use and for the first tinme when evic-
tion was sought, conversion was nade the second ground. In
these circunstances, we are prepared to accept the subm s-
sion advanced on behal f of the appellant that the [|andl ords
accepted the user to be also other than residential

Both parties relied upon a decision of this Court in the
case of S. SundaramPillai & Os. etc. v.V.R Pattabiraman &
Os. etc., [1985] 1 SCC 591, where default and 'wilful’
default were distinctly treated. In the several statutes
operating in the different States regulating the law relat-
ing to landlord and tenant 'wilful’ default has been made
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the ground of eviction while default is not. W nmay also
refer to a short but suggestive Order dated March 27,1991

of this court in Gvil Appeal no. 1367 of 1991 [Prenthand
Banka v. A. Vasanthrai Khatod & Ors.] to support our conclu-
sion. A situation where the landlord had consented to col-
lect rent for two to three nonths at a tinme non-paynent of
rent for three nonths cannot «constitute wlful default.
Since in the present case default was of three nonths at
time of filing of the case, we are prepared on the basis of
the evidence on record that it was not a case for wlful
default. Accordingly the conclusion reached in appeal and
uphel d by the H gh Court would not be sustainable.

We all ow the appeal and reverse the Judgnment of the High
Court and dismss the petition for eviction. W would,
however. |ike to add that judicial notice can be taken of
the fact that rental has escal ated everywhere and appropri -
ate rent in the present case should be raised to Rs. 400 per
month from 1.1.1992. The tenant should have a direction to
pay the rent in advance fromnonth to nmonth as stated by him
in the 'Court below and it should be by the end of every
nonth. There will be no order as to
COSTS.

V.P.R Appea
al | owed.
206




