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SETHI, J
Leave granted. Corruption at ~any level, by any

person, of any nagnitude is condemmabl e which cannot be
i gnored by the judicial courts, when proved. No leniency is
required to be shown in proved cases under the Prevention of
Corruption Act which itself treats the offences under it of
a special nature to be treated differently than the genera
penal offences. The convicts of the offences under the Act
are to be dealt with heavy hand and deterrent” rod. No
popul ous or synpathetic approach i's needed in such cases.
The only exception is the existence of special circunstances
for awarding the mni mum sentence. The inportant point  of
law involved in the present appeal is as to whether the
benefit of Jammu & Kashmir Probation of Ofenders Act can be
extended to the convicts under the Jammuu & Kashmr
Prevention of Corruption Act, Svt . 2006  (hereinafter
referred to as "the Act"). The facts giving rise to the
determ nation of the question noted herei nabove are that the
respondent, when posted as cashier in the Procurenent
Departnment of the State of Janmu & Kashmir, tanpered the
record regarding the carriage of store articles to-and fro
through RTC vehicles. The word "RTC' was changed into "one
RTC Vehicles" and the words "RTC was changed into the words
"BTC". After wthdrawing Governnent noney for making
paynment to the carriers, the respondent was alleged to have
m sappropriated the anpbunt wth the connivance of his
superior officers. It was specifically stated in the
conplaint filed against himthat with the connivance of the
Account Officer Shri Babu Ram Sharma the respondent encashed
a cheque of Rs. 89, 000/ - from the Treasury and
m sappropriated the sane. On receipt of the conplaint
agai nst the respondent, a prelimnary enquiry was conducted
during which it transpired that accused had in fact
m sappropriated the amount upon which a regular FIR No.23 of
1987 was regi stered and investigation cormenced. During the
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investigation it was found that Cheque No.0547185 for an
anount of Rs. 97, 952. 11 was encashed by t he
respondent -accused but instead of remitting the amount into
the Treasury, he msappropriated the sane. To conceal the
enmbezzl ement he defalcated the account by making a false
entry of remttance in cash book at Page No.41. The accused
confessed the non remittance of the account and when show
cause notice was issued to himon 1.3.1985, he refunded the
said amount in different instalnents during the vyears
1985-87. After conpletion of the investigation charge-sheet
was filed in the court of Special Judge, Anti Corruption,
Jammu  who charged himfor the comm ssion of offences under
Section 5(2) of the Act and Sections 409 and 468 of the
Ranbir Penal Code vide its order dated 1st My, 1991. The
accused pleaded not guilty to the charge and clainmed to be
tried. To prove its case, the prosecution had exan ned
S/ Sh. Davi nder Si'ngh, Shanbu Nat h, Dharanpal, Om Parkash,
Nertar ~ Parkash, Babu Ram Romesh Kumar Bali, Khajour Singh
Suram | Si ngh, ~ Bal Krishan, Jagdi sh Chander, Radhey Shayam
Kul deep 'Khoda, R P. Abrol and Ranbir Singh as w tnesses.
In his statenent recorded under Section 342 of the Code of
Criminal Procedure corresponding to Section 313 of the
Central Crimnal Procedure Code, the respondent denied al
the allegations. After critically examning the evidence
led in the case, the Special Judge, 'vide an elaborate
judgrment found the respondent guilty of comm ssion of
of fences wunder Section 5(1)(c) of the Act and Section 409
and 468 of the Ranbir Penal Code. ~Upon his conviction the
respondent was sentenced to undergo inprisonnment for one
year on each count besides paying a total fine of
Rs. 16, 000/ -. Al  the sentences were ~directed to run
concurrently. Not satisfied with the judgnent  of the
Special Judge, the respondent filed an appeal which was
di sposed of by the judgnent inpugned  in this case by
uphol ding the conviction of the respondent but giving him
the benefit of probation under the Janmu & Kashm r Probation
of Ofenders Act. He was directed to furnish a bond for
mai ntai ning good conduct for a period of three years and to
pay costs in terms of Section 5(1)(b) of the said Act which
were assessed at Rs.2000/-. The costs were to be deposited
with the Registrar (Judicial) within a period of three
nont hs. In case that direction was not conmplied with, the
respondent was ordered to suffer jail sentence for six
nont hs. Feeling aggrieved by the judgnent of the High
Court, the present appeal has been filed by the State.
However, the respondent has not challenged the finding of
fact arrived at by the High Court. In his judgnent, the
| earned Single Judge of the Hi gh Court held: "The facts
whi ch are undi sputed are:

i That a sumof Rs.97,952.11 was wi thdrawn by the
appel lant by self cheque No.0547185. This was done on
30. 8. 1984.

ii. The aforenentioned ambunt was not deposited in
t he account.

iii. That a Senior Oficer nanmely Babu Ram on
checking the account found that the aforenenti oned anount
though wi thdrawn was not deposited in the State Treasury.

i V. That an enquiry was hel d. Thereafter the
appel l ants deposited the ampbunt on various dates. This was
of course done before the present criminal investigation

started in this case."
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The plea of the respondent that while he was on his
way to deposit the entire ampunt in the Jammu & Kashmir Bank
a sum of Rs.40,000/- was lost, was held to have been not
substantiated. Deposits were proved to have been made after
the factum of withholding the noney by the respondent cane
to the notice to his superior officer, Sh.Babu Ram Shar nma.
The trial court as well as the Hi gh Court has concurrently
held the accused guilty for the comm ssion of the offences
with which he was charged. However, the High Court was
persuaded to take a synpathetic viewin the matter on the
exi stence of circunmstances justifying a | enient action and
benefit of the Jamu & Kashmir Probation of O fenders Act
was given as noticed earlier. 1t appears that the |earned
Single Judge of the H gh Court was not apprised of the
rel evant provisions of the Jammu & Kashmir Probation of
O fenders Act, 1966 (hereinafter referred to as "the 1966
Act") '‘which resulted in the passing of the judgnent
i mpugned. Sub-section (3) of Section 1 of the 1966 Act
provi des that: “"I't shall coneinto force on such date as
the Governnent may, by notification in the Governnent
Gazette, appoint and different dates may be appointed for
different parts of the State."

The Act has been enforced in the Cities of Janmmu &
Srinagar w.e.f. 15th May, 1969 by SRO 267 dated 3rd My,
1969 and in the Districts of Jammu & Srinagar w.e.f. 15t h
January, 1970 by SRO 23 dated 15th January, 1970. Despite
its extension to whole of the State of Jammu & Kashmir its
provisions are not shown to have been applied to the other
parts of the State. Section 18 of the -said Act ' reads:

"Saving of operation of certain enactnents: Not hing, in
this Act shall, affect the provision of sub-section (2), of
section 5 of the Jammu and Kashmr Prevention of Corruption
Act  Svt. 2006 or the supersession of Immoral Traffic in

Wman and Grls Act, 1956 (Central Act of 1956) or any |aw
in force in the State relating to Juvenile O fenders."

In view of unanbi guous and categoric —provisions of
Section 18 of the Jamu & Kashmr Probation of O fenders
Act, it is incunmbent upon us to hold that the H gh Court was
not justified in giving the respondent the benefit of the
Janmmu & Kashmir Probation of Ofenders Act as the said Act
was not applicable to offences under the Act. W are sure
that had the provisions of the 1966 Act been brought to the
notice of the H gh Court, the order inpugned could not have
been passed. The judgnent inpugned in this appeal is,
therefore, liable to be set asi de. Faced with this
situation, the learned counsel for the respondent subnitted
that the case be remtted back to the Hgh Court for
deciding it afresh. W are not inpressed by this submssion
i nasmuch as concededly the respondent has not filed -any
appeal against the finding of conviction recorded by both
the courts against him Under the circunstances of the case
no useful purpose would be served by remanding the case.
M. Jaspal Singh, |earned Senior Advocate appearing for the
respondent then submitted that as there exist specia
circunst ances, the respondent be not sent to the jail at
this stage particularly when he has conplied with the
directions of the H gh Court. To appreciate this subm ssion
a reference has to be nade to the provisions of the Act
prescribing sentence upon conviction under it. Section 5(2)
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of the Act, as substituted by Act No.9 of 1993, provides:
"Any public servant who commits crimnal m sconduct shall be
puni shable with inprisonment for a termwhich shall not be
less than one year but which may extend seven years and
shall also be liable to fine

Provided that the court may, for any special reasons
recorded in witing, inpose a sentence of inprisonnent of
| ess than one year but not |ess than six nonths."

It is the mandate of |aw that a person convicted under
the Act can be sentenced for a termupto seven years and not
| ess than one year. According to the proviso, the sentence
can further be reducedto six nonths only "for any specia
reasons recorded in witing". . Relying upon the judgnents of
this Court in Aditya Nath Pandey v. State of U P. [ 2000
SCC (Cri.) 1206, Vidyadhar Ganesh Lanjekar v. State of
Maharashtra [1993 Cri.Law Journal 3667] and Ghul am Di n Buch
& Os. v. State of J & K[1996 (9) SCC 239] the |earned
Seni or Counsel” appearing for the respondent has subnitted
that in view of peculiar and- special circunstances of this
case, the ends of justice would be net only by awarding the
sentence of fine to his client without sending himto | ai
at this stage. However, the perusal of the aforesaid
judgrments indicates / that in none of the cases the Court
consi dered the effect of provisions of 1aw prescribing the
m ni num sentence upon conviction under the Act. Were the
mandate of |aw is clear and unanbi guous, the Court has no
option but to pass the sentence upon conviction as provided

under the statute. I-n_Ghulam Din Buch’s case the Court
consi dered the scope of Section 5(2) of the Act prior to its
amendnment, when it observed: "Though the proviso permts

not to inpose a sentence of inprisonnent at all and confines
the sentence to fine only, we do not think if the present is
a case where the punishnment to be awarded should be only
fine, as any softness in thisregard would produce an
undesirable result, nanely, encouragenent to adoption of
corrupt nmeans by public servants which has indeed 'to be
checked, and not allowed to be encouraged. Keeping in view
all the attending circunstances, we are of the view that a
sentence of Rl for two nonths woul d be adequate sentence,
apart fromthe fine of Rs.15,000/-."

The mtigating ci rcunmstances in a case, i f
establ i shed, woul d authorise the Court to pass such sentence
of inprisonnment or fine which my be deened to be reasonable
but not Il ess than the mni num prescribed under an enactnent.
On behalf of the respondent it has been argued in the
alternative that upon conviction the mninum sentence in
ternms of proviso to sub-section (2) of Section 5 'of the
Court be awarded in the case. For inmposing the mnimm

sentence the court has to record special reasons. ' Specia
reasons’ have to be distinguished from’'good” or 'other
reasons’ . The fact that the convict had reached his

superannuation is not a special reason. Simlarly pendency
of crimnal case for over a period of tine can also not be
treated as a special reason. Prolonged litigation in the
country is admttedly a general reason in crimnal cases.
This Court under simlar circunstances in Jagjeevan Prasad
v. State of MP. [2000 (8) SCC 22] observed: "Yet another
consequence would be that if any public servant succeeds in
protracting the <crinmnal proceedings to the stage of
superannuation he can also claimthe benefit of "specia
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reasons", if the H gh Court’s reasoning is to be accepted.
W find the H gh Court’s approach not only erroneous but
prenicious, and therefore, inpernissible in |aw Such a

ground cannot by any stretch of imagination be treated as
"speci al reasons"."

The respondent has filed an affidavit in this Court
stating therein that he was facing the trial since 1987 and
the ampount allegedly nisappropriated has already been
deposited by himwth the Government. He submits to have
been punished departnentally vide orders of the Chief
Engi neer dated 13.1.1993. He clains to be the only bread
earner in the famly who has to support his wfe, one
unmarri ed daughter and two sons aged about 18 and 17 years.
None of the circunstances, stated in his affidavit, by
itself constitutea "special reason". However, keeping in
view the general conspectus of the case, we feel that under
the totality of the circunstances narrated, the respondent
has nade out a case for invoking the proviso to Sub-section
(2) of Section'5 of the Act. W have further been persuaded
to give himsuch a benefit in view of the observations made
in his favour by the-trial court in para 55 of its judgnent
and the H gh Court in-the judgnent inpugned before us.
Under the circunstances, the appeal is allowed by setting
aside the inpugned judgrment of the High Court and restoring
the judgnent of the trial court by whi ch t he
accused-respondent - has been convicted and sentenced for
offence as noticed earlier. However, giving the respondent
benefit of proviso to sub-section (2) of Section 5 of the
Act, the sentences of inprisonnent awarded to himfor al
the offences are reduced fromone year to six nonths. Such

terns of i mprisonnents of the ~“sentences would run
concurrently. Sentences of fine inposed upon the respondent
amounting to Rs.16,000/- in_all are also reduced to
Rs. 5, 000/ -. The respondent shall be taken into custody to

undergo the sentence on all account for a period of six
nonths and to pay the fine interns of the order of the
trial court. In default of the payment of fine he wll
undergo further inprisonment as awarded to himby the tria
court.




