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ACT:

| NDI AN PENAL CODE, 1860:
Sections 34, 148, 149, 302, 304 and 323:

Mur der - Cormon i ntention-Inflicting injuries with know -
edge that the injuries may cause the death of victimExcept
one, other accused did not have such know edge -Effect of
-Modi fication of sentence in respect of those  accused-Ac-
cused who had knowledge and who inflicted vital injury
-Absence of common intention-in causing such injury -Sen-
tence-Altered

HEADNOTE:

The appellants and two others were charged with and
tried for offences under sections 148,302,149 and 323/149
| PC for causing the nmurder of one S and causing sinple hurts
to one R both related to the accused. The Trial Judge
acquitted one of the five accused since no part of the
actual occurrence except exhortations were attributed to him
and convicted the other four accused under section 302/34
and 323/34 | PC, and sentenced themto |ife inprisonnent -and
6 nonths rigorous inprisonnent respectively.

On appeal, the High Court acquitted one nore accused on
the ground that the medical evidence did not corroborate the
claim that he used his kirpan with force as alleged by the
prosecution. The appeal preferred by the conpl ai nant agai nst
this acquittal,was dismssed by this Court.

The other three accused whose conviction and -sentence
were confirned by the H gh Court, have preferred the present
appeal s.

It was contended on behalf of the appellants that the
prosecution case has been discredited by the Courts render-
ing the sane unacceptable resulting in the acquittal of two
accused and for the sane reasons, they al so deserved acquit-
tal. It was also contended that the evidence regarding
recovery of weapons did not inspire confidence.

587
Di sposi ng of the appeal, this court,
HELD: 1. There nmay be a tendency here and there to inplicate
a person in addition to actual assailants in a crinme but
substitution is rare and that cannot be the case here. As is
evident the parties are closely related. The crime was
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conmitted in broad day light. The witness is a stanped
wi tness. There was no reason for the prosecution to falsely
evol ve a case against the appellants. The nedical evidence
is consistent and corroborative in connecting all the three
appel l ants. On the eye-w tness account and the corroboration
it receives frommedical evidence, their guilt is estab-
lished even if the evidence of recovery of weapon is kept
aside.[592 C(Q

2. OQut of 13 injuries on the dead body six were incised
wounds and the remmining were blunt weapon injuries. Anmpongst
the incised wounds the first one was by itself sufficient in
the ordinary course of nature to cause death of the de-
ceased. That injury was positively attributed to the appel-
lant in the second case who opened the attack but the re-
maining five incised wounds were not positively attributed
to himalone. It can safely be assunmed that sone nmay have
fallen to his share to be inflicted and others to the co-
accused who has since been acquitted. Even though the Doctor
has stated that _all the incised wounds could have been
caused by Kul har ' P.1, that by itself cannot go to conclude
that all the incised wounds were caused by the appellant in
the second case. Since he inflicted the first incised wound
on the head of the deceased, which was sufficient by itself
in the ordinary course to cause death;, . he has rendered
hinself |iable to be adjudged guilty under section 302 |PC.
[592-H 593 A C]

3. Since extensive damage had been done to the linbs of
the deceased after the infliction of vital injury No.1, it
can safely be inferred that despite the assailants’ choosing
non-vital parts of the body for-inflicting those injuries,
they nust be attributed the know edge that by their concert-
ed act they were likely to cause death of the deceased, for
which act they could be punished under section 304 part-II
of the |Indian penal Code. The act was done while the de-
ceased was alive . The outcone of injury No.1l nay or may not
have been perceived by the assail ants except the appellant
in the second case, but they were satisfied in choosing and
inflicting injuries on non-vital parts which injuries were
caused by breaking the bones of his arnms and | egs.[593 F-H]

4. Due to his young age, being in teens, the appellant in
the first case
588
may have acted under the influence of his paternal uncle,
viz; the appellant in the second case. Though he shared the
conmon intention of causing extensive injuries to the de-
ceased and injuries to P.W4 he may not have shared the
conmmon intention of causing death but can definitely be
attributed the know edge that by his concerted act. the
victim could die. Simlarly the share cropper . had  acted
under the influence of his enployers. but cannot be said to
be a co-participant in intentionally causing the “death of
the death of the deceased. He too nust be attributed the
know edge that by his act in concert with others he was
others he was likely to cause the death of the deceased.
Also, no injury on any vital part of the body of the de-
ceased was attributed to either of these accused. According-
ly, these appellants are held guilty of offence under sec-
tion 304 part Il IPC, read with section 34 |IPC, and not
under section 302 I PC [594 A-D
5. The conviction of the appellant in second case is
altered to a plain one under section 302 IPC and his life
sentence is maintained. His conviction and sentence under
section 323/34 is also sustained. The conviction of the
other appellants are altered to one under section 304 part
Il 1PC read with section 34 IPC for which a sentence of
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seven years rigorous inprisonnent is inposed on each of
them [ 594 D, E]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
7150f 1981.

W TH
Crimnal Appeal No. 716 of 1981
From the judgnment and order dated 15.5.1981 of the Punjab
and Haryana High Court in Crimnal Appeal No. 419(DB) of
1980.
UR Lalit, AN Milla, S K. Sabharwal and O K. Khullar for
the Appell ants.
I.S. Goyal for the Respondent.
The Judgrment of the court was delivered by
PUNCHHI ., ~J. These two appeals are directed against the
j udgrment and order of May 15,1981 passed by a Division Bench
of the Punjab and Haryana H gh Court in Crimnal Appeal No.
419- DB of 1981.
589

The appellants are three in nunber . They are Wazir
Si ngh, hi s nephew Dar bar a Si ngh and shar e-
cropper(seeri)Dalip Singh. These three, together wth Mbhin-
der Singh the brother of Wazir Singh' and father of Darbara
Singh, as also one Avtar Singh, Wazir Singh- 's father-in-
law s brother, stood trial before the sessions Judge, Bhiwa-
ni for offences under sections 148, 302/149 ‘and 323/149
|.P.C for having caused the nurder of Sadha Singh, paterna
cousin of Wazir Singh and Mhinder Singh accused, as also to
have caused sinple hurts to Ranjit Singh, PW sister’'s son
of the deceased. The | earned Sessions Judge acquitted Avtar
Singh taking the view that since the Investigating O ficer
could not recover the gun, the weapon of offence, from him
in spite of interrogation, his name had been introduced by
the prosecution in order to conplete the alleged /unlawfu
asenbl y, conveni ent and handy as it was because of rel ation-
ship with deceased. Avtar Singh was attributed no part in
the actual occurrence except exhortations. ~The remaining
four accused were convicted under sections 302/ 34 and 323/ 34
I.P.C. and were sentenced to life inprisonment and  six
nonths rigorous inprisonnent respectively. In appeal the
Hi gh Court acquitted Mbhinder Singh accused taking the view
that though he was stated to have used his Kkirpan with
force, the nedical evidence did not corroborate this version
because DR B.M Kapur, PW2, who perforned the autopsy of
the deceased, opined that the injuries which apparently were
kirpan injuries could only be caused by the tip of the
kirpan suggesting that nmuch force had not been wused. The
Hi gh Court then went on to agree with the opinion- of Dr.
Kapur to say that all the incised wounds on the deceased
could have been caused by Kul hari Ex.Pl. This Kul hari. was
suggested to have been used by Wazir Singh appellant towards
conmi ssion of the crinme. On that prem se the High Court et
of f Mbhi nder singh recording the opinion that his participa-
tion was doubtful. For lack of <coroboration of nedica
evidence the High Court also observed that it was quite
probabl e that |ike Avtar Singh, acquitted co-assused, Mhin-
der Singh accused too had been brought in as an accused. As
a result the three apellants renained convicted and sen-
tenced. So they are here before us.

Crim nal Appeal No.714 of 1981 was preferred by Ranjit
Singh conpl ai nant against acquitted co-accused Mohinder
Singh but this appeal was dism ssed by us on 8-4-1992 for
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non- prosecuti on because |earned counsel for that appellant
stated that he had no instructions. So Mhinder Singh re-
mai ned acquitted.

590
The occurrence took pal ce on Novenmber 10,1979 at 12.30 P.M
in the open fields of Village Kikral. Deceased Sadha Singh
was present in his fields taking out grass while deceased’ s
nephew Ranjit Singh P.W4 was present ploughing the de-
ceased’s field. <close by in their own fields were Jagir
Singh P.W5 and Mal kiat Singh P.W6. At that juncture Mhin-
der Singh acquitted co-accused armed with a sword, Wazir
Singh arned with a kul hari, Darbara Singh and Dalip Singh
armed with lathis each and Avtar Singh acquitted co-accused
armed with a gun cane together towards the deceased and
opened assault on him Wazir Singh apellant started and gave
a kul hari bl ow on the head of the deceased whereas Mohi nder
Singh acquitted co-accused gave injuries by Kkirpan. Dalip
Singh ~and Darbara Singh appellants inflicted Ilathi blows,
Avtar | Singh acquitted co-accused rai sed exhortations. Wen
Ranjit ~Singh P.W interfered he was given lathi blows by
Dalip Singh and Darbara Singh, appellants. Jagir Singh and
Mal ki at  Si ngh P.Ws. who saw the occurrence canme running to
the place and found-Sadha Singh Iying injured seriously.
Sadha Singh and Ranjit Singh victins were brought by Jagir
Singh and Mal kiat Singh P.Ws. in injured condition to Rura
Di spensary, Siwani which is at a distance of 5 kiloneters
fromthe place of occurrence. Dr. Ram Kri shan P. W3 | ncharge
of the Dispensary, after examining and giving first aid to
Sadha Singh advised himto betaken to Cvil Hospital,
Bhiwani as his condition was serious. Ranjit Singh P.W
however was admted in the Rural Dispensary Siwani, Siwan
police was inforned about the arrival of both the them
Sadha Singh was taken to G vil Hospital, Bhiwani, where he
was found dead. Dr. Ganbhir P.W 1 sent nessage to the
police station inform ng the Bhiwani police about the arriv-
al of the dead body. Sub Inspector Sadhu Sing P.W 12 on the
basis of nessage of Dr. Ram Kishan PPW 3 went to Rura
Di spensary, Siwani where he recorded the statenment of
Ranjit Singh P.W4 at 4.15 p.m First Information Report on
the basis of the said statement was recorded-at the police
station at 5.30p.m The special report reached the Magis-
trate at Bhiwani on 11-11-1979.

Now about the notive. The grand-father of sadha singh
deceased had four sons, chanan Singh , Bishan Singh, Kishan
Si ngh and Makhan Si ngh. The eye-wi t nesses Ml ki at™ Singh and
jagir Singh are the sons of Chanan Singh. Sadha Singh de-
ceased was the son of Bishan Singh. Mhinder Singh acquitted
co-accused and Wazir Singh appellant are sons' of Kishan
Singh. Makhan Singh the fourth son was married  to Harnam
Kaur but had not made issue. It appears that Makhan Si ngh on
Sept enber

591

20,1975 executed an agreenment to sell his lands in  some
proportions to the three famlies of his brothers, but
Mohi nder Singh acquitted co-accused wanted to purchase al
the Iland of Makhan Singh. The agreenment ultinately did not
materialise. Thereafter there is history of acrinmony and
illwill between the parties itching to obtain the |and of
Makhan Singh. Besides Wazir Singh appellant got |odged FIR
agai nst Sadha Si ngh deceased in may, 1977 accusing himof an
attack and of having stolen away his notor cycle. such were
the strained relations which provided the notive of the
crinme.

The post nortem of Sadha Singh deceased perforned by
Dr. B.M Kapur P.W2 revealed 13 injuries on his body. the
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first one was an incised wound 2"x1/2" over the left side of
the forehead, on dissection of which it was found to be a
fracture of the frontal bone. There was also extra dura
haenmotoma and fracture of the skull on the left side. The
other injuries were either incised wounds or blunt weapon
injuries. They were on non-vital parts of the body. There
were, however, conpound and diverse fractures of both bones
of both the legs as well as that of both the arns. The cause
of death then opined by Dr. Kapur was, due to shock and
haenmorrhage on account of nmultiple injuries, which was
sufficient to cause death in the ordinary course of nature.
At the trial however Dr. Kapur went on to add that injury
No.1 could individully be sufficient in the ordinary course
of nature to cause death. He al so opined that injuries other
than injury NO 1 collectively were sufficient to cause death
in the ordinary course of nature even if one were to exclude
injury No.l1l. Dr. Kapur further-opined that all the incised
wounds coul d be caused by kul hari. P.1. Dr. Ram Ki shan P.W3
on exanm nation found Ranjit Singh having five injuries on
his person which were sinple-in nature and were caused by a
bl unt weapon. Four of themwere contusions which were size-
abl e and one was an abr asi on.

During the investigations the weapons of the offence
were recovered by the investigating officer at the instance
of recovery statenments made by the accused persons respec-
tively.

The entire bundl e of evidence was produced before the
Court of sessions which led to the result above indicated.
Learned counsel for the appellants individually as well as
collectively at the first instance pressed into service
reasons for the acquittal of Avtar Singh and Mohinder Singh

592
co-accused to contend that the prosecution case has been
di scredited by the courts below rendering it unacceptable.
H ghlighting this aspect it was contended that the compl ai n-
ant party apparently had spread their net wde and had
dragged in Avtar Singh acquitted co-accused just in order
to lay charge of unlawful assenbly and Mhi nder Singh co-
accused to share the incised injuries, when those injuries
coul d have been caused by one weapon like kulhari Ex:Pl. On
that basis it was asserted that P.Ws having told lies the
entire prosecution case deserved throw ng out. Beside it was
urged that the evidence regarding recovery of weapons did
not inspire confidence. These argunents even though attrac-
tive do not appeal to us. There nmay be a tendency here and
there to inplicate a person in addition to actual assailants
in a crime but substitution is rare and that cannot be the
case here. As is evident the parties are closely related.
The crinme was comritted in broad day light. Ranjit Singh is
a stanped witness. There was no reason for the prosecution
to falsely evolve a case against the appellants. “Now here
there are two types of injuries on the deceased being in-
cised wounds and blunt weapon injuries totalling 13 in
nunber. This is suggestive of at least two assailants re-
spectively arned with suitable weapons. to be responsible
for these injuries. But when these seven blunt weapon in-
juries of the deceased are added to five blunt weapon in-
juries of Ranjit Singh P.W and the extensive damage caused
seen, it becomes evident that there were nore than one
assailant inflicting blunt weapon injuries. Thus there were
three assailants as is evident from the result. Besides
shortly before the occurrence Ranjit Singh P.W was pl ough-
ing the field and it is expected of a ploughnman to be carry-
ing a stick. The very fact that he did not claim to have
used any goes to confirmthat he was a victimof two assail -
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ants who could use their blunt weapons against himas well
as against the deceased. The nedical evidence is thus con-
sistent and corroborative in connecting all the three appel -
lants, that is, in Wazir Singh having used his kulhari and
Dalip Singh and Darbara Singh having used their lathis in
the conmi ssion of the crime. On the eye-w tness account and
the corroboration it receives fromnedi cal evidence, their
guilt is established even if the evidence of recovery of
weapons is kept aside. W have thus no reason to question
the wultimate result arrived at by the Hi gh Court though we
have our doubts about the reasoning enployed by it to acquit
Mohi nder Singh co-accused.

The next point urged was with regard to nature of the
of fence committed by the appellants. W notice that out of
13 injuries on the dead body of Sadha Singh, six were in-
ci sed wounds and the rennining were blunt
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weapon /injuries. Amongst the incised wounds the first one
above-described was by itself sufficient in the ordinary
course of nature to cause death of the deceased. That injury
was positively attributed to Wazir Singh appellant who
opened the attack but the remaining five incised wounds were
not positively attributed to Wazir Singh appellant alone. It
can safely be assuned that some may have fallen in his share
to be inflicted and others to Mhinder Singh co-accused who
has since been acquitted. Even though Dr. B.M Kapur has
stated that all the incised wounds coul d have been caused by
kul har p.1 but that by itself cannot go on to conclude that
all the incised wounds were caused by Wazir Singh appellant.
Di stinguishing the role assigned to Wazir ~Singh in this
manner, we take the viewthat on the infliction of the first
i nci sed wound on the head of the deceased, which was suffi-
cient by itself in the ordinary course of nature to cause
death, and death did ensue, Wazir Singh appellant has ren-
dered hinmself liable to be adjudged guilty under section 302
I.P.C

Dr. B.M Kapur has further opined that |eaving aside
injury No.1l, injuries nos.2 to 13 were col'l ectively
sufficient to cause death in the ordinary course of nature.
In this collection we have five incised wounds and seven
bl unt weapon injuries. The blunt weapon injuries-are frac-
tures of bones of both the arms and | egs. Even though -sone
of those blunt weapon injuries are extensive and grievious
in nature because of the fracture of bones of the left
fore-arm right fore-arm elbow, left leg and right I|eg,
these by thenselves cannot in the facts and circunstances of
this case, be said to have been inflicted by the “assailants
other than Wazir Singh appellant with the ‘intention of
causing death, or in ratification of the act of Wazir = Singh
appel l ant. But since extensive damage had been done to the
linbs of Sadha Singh, after the infliction of vital injury
No.1, it can safely by inferred that despite the assailant’s
choosing non-vital parts of the body for inflicting ‘those
injuries, they nmust be attributed the know edge that by
their concerted act they were likely to cause death of the
decease, for which act they could be punishabl e under sec-
tion 304 part-1I of the Indian Penal Code. The act was done
whi | e sadha Singh was alive. The outcome of injury No.1 may
or may not have been perceived by assailants other than
Wazir Singh but they were satisfied in choosing and inflict-
ing injuries on non-vital parts of the body of Sadha Singh
VWi ch injuries were breaki ng bones of his arnms and | egs.

W have | eaned towards this view also for the reason
t hat Dar bara

594
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Singh, due to his young age being in teens, may have acted
under the influence of his paternal uncle Wzir Singh

appel l ant and though he shared the conmon intention of
causing extensive injuries to deceased Sadha Singh and
infjuries to Ranjit Singh P.W he may not have shared the
common intention of causing the forner’s death but can
definitely be attributed the know edge that by his concerted
act Sadha Singh could die. Simlarly Dalip Singh, a share
cropper of his enployer, Wazir singh and Mohinder singh

perhaps had acted under the influence of his enployers but
cannot in these facts be said to be a co-participant in
intentionally causing the death of Sadha Singh. He too nust
be attri buted the knowl edge that by his act in concert wth
others he was likely to cause to death of the deceased. It
is worth rem nding that neither of the two accused Darbara
Singh and Dalip Singh are attributed any injury on any vita

part of the body of the deceased. Thus on the above anal ysis
Darbara  Singh and Dalip Singh, appellants are held quilty
for offence under section 304 Part Il IPC, read with Section
34 | PC.

Resultantly we alter the conviction of Wzir Singh
appel lant to a plain one under section 302 | PC and nmmintain
his life sentence. H s conviction and sentence under section
323/ 34 is also sustained. The convictions of Darbara Singh
and Dalip Singh appellants are altered to one under section
304 part Il IPCread with section 34 | PC for which sentence
of seven years rigorous inprisonnent - is inmposed on each of
them The appeals stand di sposed of accordingly.

G N Appeal s disposed of.
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