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PETI TI ONER
LAL CHAND

Vs.

RESPONDENT:
VII1TH ADDL. DI STRICT JUDGE & CRS

DATE OF JUDGVENT: 21/ 02/ 1997

BENCH
K. RAMASWAMY, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted. W have heard | earned -counsel on both
si des.

Thi s appeal by special |eave arises fromthe judgnent
of the Hi gh Court of Allahabad, nmade on Novenber 9, 1995 in
Cvil Mscellaneous Wit Petition No.2680/89.

The admtted position is that the plaintiff-respondent
had entered into an agreenent with the appellant to purchase
43 decimals of land in plot No.389/2 situated in Unraha,
District Varanasi for a sum of Rs.6625/-. A sum of Rs.2000/-
was paid as earnest anmount while ~the balance anount has
already been paid in the formof | oan. The respondent filed
the suit seeking specific perfornance of the agreenent,
which relief ultimately was refused; but a decree for refund
of the earnest noney was granted. Since the amunt was not
paid, the respondent had brought the properties of the
appellant, to the extent of one acre, 52-1/2 decimals to
sale. The same cane to be questioned by filing of an
obj ection under Order XXI, Rule 90, CPC which was disn ssed
by the court bel ow and upheld by the Hi gh Court. Thus, this
appeal by special |eave.

Two question have arisen in this case, nanely, whether
the auction was properly conducted by the executing court
and whet her the respondent-decree holder was entitled to
participate in the auction to bid and had the sale confirned
inthat behalf? It is not in dispute that the |and, viz.,
pl ot Nos.24 and 25 of adneasuring 33 decinmals totalling 1
acre 52-1/2 decimals was brought to sale to realise the
decreetal anount of Rs.10,921-50. The court fixed the
val uation at Rs.11,000/-. On a sale conducted by Am n of the
court, the bid was knocked down on April 30, 1983 in favour
of the respondent-decree holder for a sumof Rs.12,000/-. As
stated earlier, the question has arisen whether the sale
conducted in execution of the decree is valid in |law? Oder
XX, Rule 72, CPC envisage as under

"72. Decree-holder not to bid for

or buy property wi thout pernission

-- (1) No holder of a decree in

execution of which property is sold

shal I, wi t hout t he express
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perm ssion of the court, bid for or

purchase the property.
Wer e decree- hol der purchases,

amount of decree may be taken as

paynment -- (2) where a decree-

hol der pur chases with such

perm ssi on, the purchases-nbney and

the anmbunt due on the decree my,

subject to t he provi si ons of

Section 73, be set off against one

another, and the Court executing

the decree shal | ent er up

sati sfaction of the decree in whole

or in Part accordingly.

(3) Were a decr ee- hol der

purchases, by hinmself —or through

anot her per.son, wi t hout such

perm ssion, the Court may, if it

thinks fit, on the application of

t he judgnent-debtor or - any other

person whose interests are affected

by the sale, by order set aside the

sale; and the costs of price which

may happen on the re-sale and al

expenses attending it, shall be

pai d by the decree-hol der."

A reading thereof clearly indicates that no hol der of a
decree in execution of which propertyis sold shall, without
the express perm ssion of the Court, bid for or purchase the
property. In the event of such a purchase, on an application
by the judgment-debtor or any other person whose interests
are affected by such a sale, set aside such a 'sale. In
paragraph 13 of the petition, the —appellant has stated,
among ot hers, thus:

"After the said auction sale, the

j udgrent - debtor filed and objection

under Order XXI. Rule -90. CPC

mainly on the follow ng grounds in

t he Court of Munsi f Haval i ,

Var anasi : -
(i) The decree-holder pur chased
the said  and through auction

wi t hout the perm ssion of the Court

In the counter-affidavit filed by the respondent, he
has not specifically denied in that behalf except stating
that it is a mtter of record. The proceedings of the
auction do indicate that if he was really (the person
permtted to participate in the bid, one woul d necessarily
expect an active participation in the auction. But the
proceedi ngs do show that after one Bali Ram Prasad, had bid,
earlier, for Rs.10,000/- but Ilater offered Rs.11,500/- and
one Srinath had offered a sum Rs.11,000/-, as a last bid,
the respondent offered Rs.12,000/- so as to be wthin the
outer limt of valuation fixed by the Court to ward off
future onslaught on court sale. Since there was no further
of fer nade by anybody thereafter out of the five
participants in the bid, the bid was knocked down in favour
of the decree-hol der-respondent. Under the teeth of the
mandat ory | anguage of Order XX, Rule 72, CPC, he has no
right to bid in the auction wthout obtaining prior
perm ssion of the Court. As a consequence, the sale
conducted was clearly in flagrant violation of Oder XX,
Rule 72, CPC.

It is alsoto be seen that the sale was conducted
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wi thout there being any proper notice and publicity as is
evident from the report submtted by the Court Amin. After
the bid was started, sale was notified in the village by
beat of drumand thereafter people started conming and five
persons including the respondent participated in the bid.
This part of the procedure adopted is clearly illegal and
caused great prejudice to the interest of the appellant. In
Desh Bandhu Gupta vs. N. L. Anand & Rajinder Singh [(1994) 1
SCC  131], this Court had pointed out the nandatory
requi rements of the procedure, as indicated therein, thus:

"The contentions of S/ Shri Madhava

Reddy and CGujral that the appell ant

had not given hes wvaluation and

that, therefore, it is not open to

himto raise the objections after

the sale is unacceptable. Since the

court has not given any notice to

the appellant which is mandatory,

the need to subnmit his valuation

did not arise. Oder 21 Rule 54,

sub-rule (1-A) brought in by 1976

Amendnent Act mandates that the

Court should require the judgnent-

debtor to attend the court on a

specified date to take notice of

the date to be proclamation of

sale. Form | 24 of Appendix *“E

second para and the court Rul e al'so

envi sage the mandate. It is are

rem nder to the court that it has a

statutory duty to-issue notice to

t he j udgrent - debt or bef ore

sett| enent of t he terms of

procl amati on of sale. Then only the

proviso to Rule 66(2) conmes into

play dispensing with nultiplicity

of notice and not dispensation of

mandat ory conpliance of notice to

the judgnent-debtor. Had it been a

case where notice was served  and

the appellant lay be, wi t hout

objecting to the wvaluation given

woul d be put agai nst the appell ant

to inmpugn the irregularities after

the sale or the wunder - valuation

settled by the court in t he

procl amation of sale. The further

contention of both the counsel that

nerely because there is no order

under Order 21 Rule 66(2), it

cannot be construed t hat t he

Execution Court had not applied its

mnd in settling the terns of the

procl amation of sale, is one of

desperation./ Except gi vi ng a

schedul e of dates for conducting

the sale t he Execution Court

totally abdication its duty to

scrupul ously conply with t he

mandatory procedure and did not

apply its mnd to the nandatory

duty cast on it by Order 21 Rule 66

To settle the terns of proclamation

of sale, and proper publication

under Rule 67. After April 20,
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1979, the court has nerely ensured

its publication on the court notice

board and on the site at the

respective dates and no further

This Court is Shalimar C nema vs.

Bhasin Film Corpn. [(1987) 4 SCC

717] held that the court has a duty

to see that the requirenents of

Order 21 Rule 66 are properly

conplied with. It is incunmbent on

the court to be scrupulous in the

extreme. No action of the court or

its officer should be such as to

give rise to the criticismthat it

was done in a casual way.

Therefore, a proclamation of sale

drawn casual ly w thout conpliance

of 'the mandatory requirenent and a

sale held in furtherance thereof is

not ‘a salein the eye  of law W

are of the considered viewthat the

procedure adopted by the court in

non- compl i ance of Order 21 Rules 66

and 67 is in flagrant breach of the

mandat ory provision, it is a

nullity ab initio."

There is yet another infirmty which goes to the root
of the matter. It is seen that the respondent, in fact, had
a contract to purchase 43 decimals of land and in the
execution, managed to give thelist of all other I|ands
totalling 1 acre 52-1/2 decimals and the decree for Rs.
10,000/ - and odd was sought to be put” to execution, and
purchased the Iland for Rs.12,000/-. In other words, he has
over-reached his original agreement which he failed in the
suit itself by participating and getting sale in his favour
There is no attenpt made for sale of a reasonable portion of
the property for realisation of the decree debt. O’der XXl
Rul e 64 expressly nandates as under

"64. Power to or der property

attached to be sold and proceeds to

be paid to person entitled. -- Any

court executing a decree may order

that any property attached by it

and liable to sale, or such portion

thereof as nmay seem necessary to

satisfy the decree, shall be sold,

and that the proceeds of such sale,

or a sufficient portion thereof,

shall be paid to the party entitled

under the decree to receive the

sane. "

This part of the case was also considered in Desh
Bandhu Gupta’s case (supra) thus :

"Yet anot her contention of M.

GQupta is that the sale of the plot

of 550 sq. yards is in excess of

the execution and the order to sel

it is the result of non-application

of mind touching the jurisdiction

of the court rendering the sale

voi d or mani festly illegal.

Therefore, the need to invoke O der

21 Rule 90 does not arise and it

can be set aside under Section 47,

CPC.
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Proviso to sub-rule (4) of
Rule 17 of Order 21 provides the
procedure to recei ve t he
application for execution of the
decree. In the case of a decree for
payment of noney, the value of the
property attached shall, as nearly
as may be , correspond wth the
amount due wunder the decree. Rule;
64 of O der 21 char ges t he
Executing Court that it may order
attaching of any property to the
extent that such portion thereof as
nmay seem necessary to. satisfy the
decree would be sold". It is also
enj oi ned under _subrule (2)(a) of
Rule 66 of Order 21 that- where a
part . of the property would be
sufficient to satisfy the decree,
the 'sane be sold by public auction.
Form 27 —of Appendix E of ~the
schedule also directs the court
auctioneer to sell so  nuch of the
said property -as shall realise the
sumin the said decree and costs.
The Code, therefore, has taken
special care | charging the duty on
the Executing  Court and it has a
salutary duty and a |egislative
mandate to apply its mnd before
settling the terns of proclamation
and satisfy that if part of such
property as seenms necessary to
satisfy the decree should be sold
if the sufficient for payment to
the decree-holder or the person
entitled under decree to  receive
the amount and so much t hat
property al one should be ordered to
be sold in execution. In Anbati
Nar asayya vs. M Subba Rao, [1989
Supp. (2) SCC 693] this Court held
that it is the duty cast upon the
court under Oder 21 Rule 64 to

sell only such properly or a
portion thereof as may be necessary
to satisfy the decree, it is a
mandate of the |legislature which
cannot be ignored. Therein for
execution of a decree of a sum of
Rs. 2000/ - and cost s, t he

appellant’s 10 acres |and was
brought to sal e which was purchased
for a sumof Rs.17,000/- subject to
di scharge of a prior nortgage of
Rs.2,000/-. This Court held that
wi t hout t he court’s exam ni ng
whet her a property could be sold,
the sale held was not in conformty
with the requirement of Oder 21
Rule 64 and it was held to be
illegal and wthout jurisdiction

The sale was set aside and the
court was directed to put the
judgrment -debtor in possession of
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693 at 695,

the land and to refund the sale
amount to the auction-purchaser

Further direction was given to
execute the decree in accordance
with law. In Mngal prasad vs.
Kri shna Kumar Maheshwar [1992)
Supp.. (3) SCC 31] a shop was sold
to realise a decree debt of about
Rs. 29,000/- and the sale price at
the auction was Rs. one |akh and
odd. This Court finding that it is
excessi ve execution, set aside the
sal e and directed ‘return of the
sal e anmount to t he aucti on-
purchaser with interest @ 12% In
Takaseel a Pedda Subba Reddy vs.
Puj ari Padmavat hamma [ (1977) 3 SCC
337] to recover the decree debt in
two decrees the properties situated
in_ two different villages were
brought to sale. In the first
i nstance the property in ‘D
village fetched a sum of Rs.
16,880, which  was sufficient to
satisfy the decretal anount. The
property in ‘G/village was also
sold which fetched a sum of
Rs. 12, 000. Thi's Court set aside the
sale of G’ village. Admittedly the
sitein sale is to the extent of
550 sq. yards, —situated in a
comercial ares around which the
petrol eum installations are
establ i shed. Though, as contented
by Shri  Madhava Reddy, that there
may be buil ding regulation for
division of the property, may be
100 yards or 150 yards out of its,

or whet her undi vi ded portion
thereof would have satisfied the
decr ee debt . it coul d be

legitimately concl uded that the
court did not apply its mnd at al
to this aspect as well."

In Anmbati Narasavya vs. M Subba

"It is of inportance to note from
this provi si on t hat in al

execution proceedings, the court
has to first decide whether it is
necessary to bring the entire
attached property to sale or such
portion t her eof as may seem
necessary to satisfy the decree. If
the property is large and the
decree to be satisfied is small,
the court nust bring only such
portion of the property, the
proceeds of whi ch woul d be
sufficient to satisfy the claimof
the decree holder, it is immteria

whet her the property is one or
several. Even if the properly is
one, if a separate portion could be
sol d wi t hout vi ol ati ng any

Rao [ 1989 Supp.

this court had pointed out as under:

(2)
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provi sions of |law only such portion

of the property should be sold.

This, in our opinion, is not just a

di scretion, but an obl i gation

i nposed on the court. Care nust be

taken to put only such portion of

the property to sal e the

consi deration of whi ch is

sufficient to neet the claimin the

execution petition. The sale held

wi t hout exami ning this aspect and

not in conformty with this

requirement would be illegal and

wi t hout jurisdiction.”

Simlar view was taken in Takaseel a Pedda Subba Reddy
vs. Pujari Padmavat hanma [(1977) 3 SCC 337 at 340].

Thus , we hold that the ~sale of the property of the
appel  ant = conducted by the executing court 1is clearly
illegal. However, the appellant 1is directed to pay the
decreetal amount,” interest on the principal earnest anount
of Rs.3,000/- " @12% per annumfromthe date of deposit and
the costs of execution as well as inpounding fee @5% on the
sal e anpbunt of Rs. 12, 000/-.

The appeal is accordingly allowed. No costs.




