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ACT:
Code of Civil Procedure (Act 5 of 1908), s. 11-Jurisdiction
of Court-Erroneous /decision-1f res judicata.

HEADNOTE

The appel I ant obtained |ease of an open | and for
construction of buildings. After the constructions, the
appel | ant applied for determnation of standard -rent under
the Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
1947. The application was rejected holding that the provi-
sions of the Act did not apply to open land let for
construction. This view was confirmed by the H gh Court.
Sonetime thereafter in another case the High Court held that
the question whether the provisions of the Act applied to
any particular |ease nust be determined on its terns 'and a
building |ease in respect of an open plot was not _excluded
fromthe provisions of the Act sol ely because open | and may
be used fromresidence or educational purposes only after a
structure is built thereon. Relying upon this judgnent, the
appellant filed a fresh application for determning the
standard rent. The Trial Judge rejected ~the —application
hol ding that question of the applicability of the Act was
res judicata since it had been finally decided by the High
Court between the same parties in respect of the same | and
in the wearlier proceeding for fixation of standard rent.
The order was confirned by first appellate court ~and on
further appeal by the H gh Court.

HELD: The judgment did not operate as res judicata.

A question relating. to the jurisdiction of a Court ' cannot
be deened to have been finally determ ned by an erroneous
decision of the Court. |If by an erroneous interpretation of
the statute the court holds that it has no jurisdiction, the
decision will not, operate as res judicata. Sinmlarly by an
erroneous decision if the Court assumes jurisdiction which
it does not possess under the statute, the decision will not
operate as res judicata between the same parties, whether
the cause of action in the subsequent litigation is the sane
or otherw se.

in determning the application of the rule of res judicata
the court is not concerned with the correctness or otherw se
of the earlier judgment. The matter in issue, if it is one
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purely of fact, decided in the earlier proceeding by a
conpetent court nust in a subsequent litigation between the
same parties be regarded as finally decided and cannot be
reopened. A m xed question of law and fact determined in
the wearlier proceeding between the same parties nmay -not,
for the sanme reason, be questioned in a subsequent
proceeding between the sane parties where the cause of
action is the sane, for the expression "the nmatter in issue"
ins. 11, Code of Civil Procedure neans the right 1litigated
between the parties, i.e., the facts on which the right is
cl ai nmed or denied and the law applicable to t he
determ nation of that issue. Were, however, the question
is one purely of law and it relates to the jurisdiction of
the Court or a decision of the Court sanctioning sonething
which is illegal, by resort to the rule of res judicata a
party affected by the decision will not be precluded_ from
challenging the validity of that order because of the rule
of resjudicata, for a rule of procedure cannot supersede
the |l aw of the | and:

83 1

if the decision in the previous proceeding be regarded as
conclusive it will assume the status of a special rule of
law applicable to the parties relating to the jurisdiction

of _the Court, in derogation of the rule declared by the
Legi sl ature. [835G 836 F]

Part hasardhi  Ayyangar v. Chinnakrishna Ayyangar, |.L.R 5
Mad. 304, Chamanlal v. Bapubhai, |.L.R-~ 22 Bom 669, Kanta

Devi v. Kalawati, ‘A l.R 1946 Lah.  419,, ‘Tarini Charan
Bhatt acharjee v. Kedar Nath Haldar, |I.L.R 56 Cal. 723, and
Broken Hill Proprietary Conpany Ltd. v. Minicipal Council of
Broken Hill, 1926 A . C. 94, approved.

Chandi Prasad v. Mharaja Mahendra Mahendra Singh, I.L. R 23
All.,5, disapproved.

Bi ndeshwari Charan Singh v. Bageshwari, Charan Singh, L.R
63 |.A 53, doubted.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1061 and
1627 to 1629 of 1966.

Appeal s by special |eave fromthe judgnent and order dated
March 9, 10, 1965 of the Bombay High Court in Revision
Applications Nos. 1428, 1427, 1430 and 1676 of 1961

M C. Chagla, J. L. Hathi, K L. Hathi and K. N. Bhat for
the appellants (in all the appeals).

R P. Bhat, Janendra Lal, R A Gagrat and B. R~ Agarwal a,
for the respondent (in all the appeals).

The Judgrment of the Court was delivered ' by

Shah, J. Under an indenture dated August 2, 1950, Dossi bai -
respondent in this appeal-granted a | ease of 555 sqg.  yards
in village Pahadi, Taluka Borivli to Mithura Prasad-
appel | ant herein-for constructing buildings for residentia
or, busi ness purposes. The appellant constructed buildings
on the land. He then submitted an application in the Court
of the GCvil Judge, Junior Division, Borivli, D strict
Thana, that the standard rent of the land be determn ned
under s. 11 of the Bonbay Rents, Hotel and Lodging House
Rates Control Act, 1947. The Gvil Judge rejected the
application holding that the provisions of the Bonbay Rents,
Hotel and Lodgi ng House Rates Control Act, 1947, did not
apply to open land let for constructing buildings for
resi dence, education, business, trade or storage. Thi s
order was confirmed on Septenber 28, 1955, by a single Judge
of the Bonbay Hi gh Court in a group of revision applications
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-: Ms. Dossibai N B. Jeejeebhoy v. H ngoo Manohar M ssar
Nos. 233 to 242 of 1955. But in Vinayak Gopal Linaye v.
Laxman Kashinath At haval e(1) the H gh Court of Bonbay held
that the question whether s. 6(1) of the Act applies to any
particular |lease must be determined onits terns and a
buil ding | ease in respect of an open plot is not ex-
(1) I.L.R [1956] Bom 827.
832
cluded froms. 6(1) of the Act solely because open |and may
be wused for residence or educational purposes only after a
structure is built thereon. Relying upon this judgnent, the
appellant filed a fresh petition in the Court of the Snal
Causes, Bonbay, for an order determ ning the standard rent
of the prem ses. The application was filed in the Court of
Smal | Causes because the area in which the [ and was situated
had since been included within the linmts of the Geater
Bonbay area. The Trial Judge rejected the application
hol ding” that the question whether to an open piece of |[|and
| et f or the purpose of constructing bui | di ngs for
-residence. education, business or trade s. 6 (1) of the
Act applied was res judicata since it had been finally
decided by the H gh Court between the same parties in
respect of the sane landin the earlier proceeding for
fixation of standard rent. The order was confirmed by a
Bench of the Court,of Small Causes and by the Hi gh Court of
Bonbay. Wth special |eave, the appel l'ant has appealed to
this Court.
The view expressed. by the High Court of Bonmbay in Ms.
Dossi bai N. B. Jeejeebhoy v. H .ngoo Manohar Mssar (Civil)
Revi sion Application No. 233 of 1955 (deci ded on. Septenber
28, 1955) was overruled by this Court in Ms. Dossibai N. B
Jeej eebhoy v. Khenthand Gorumal & Qthers(1l). In the latter
case the Court affirned the view expressed by the ' Bonbay
Hi gh Court in Vinayak CGopal Limaye’s case (2).
But all the Courts have held that the earlier decision of
the H gh Court of Bonbay between  the same parties and
relating to the sane land is res judicata. Section Il of
the Code of Civil Procedure which enacts the general rule of
res judicata, insofar as it is relevant, provides :
"No Court shall try any suit or-issue.in which
the matter directly and substantially in issue
has been directly and substantially in issue
in a fornmer suit between the sane parties, or
bet ween parti es under whom they or any of them
claim litigating under the sane title, “in a
Court competent to try such subsequent suit or
t he suit in which such issue “has been
subsequently raised, and has been heard and
finally decided by such Court."
The Civil judge, Junior Division, Borivli, was conpetent to
try the application for determ nation of standard rent, and
he held that s 6(1) of the Bonmbay Rents, Hotel and Lodging
House Rates Control Act, 1947, did not apply to open  |and
et for construction of residential and business prem ses.
The rule of res judicata applies if "the matter directly and
substantially in issue" in a suit or proceeding was directly
and sub-
(1) I.L.R (1956) Bom 827.
(2) [1962] 3 S.C. R 928.
833
stantially in issue in the previous suit between the sane
parties and had been heard and finally decided by a
conpetent Court. The CGvil Judge, Junior Division, Borivli,
deci ded the application between the parties to the present
proceedi ng for determ nation of standard rent in respect of
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the same piece of land let for construction of buildings for
residential or business purposes. The H gh Court has held
that a decision of a conpetent Court may operate as res
judicata in respect of not only an issue of fact, but nixed
i ssues of law and fact, and even abstract questions of |aw
It was also assuned by the High Court that a decision
relating to the jurisdiction of the Court to entertain or
not to entertain a proceeding is binding and conclusive
between these parties in respect of the sanme question in a
| at er proceeding.

But the doctrine of res judicata belongs to the domain of
procedure : it cannot be exalted to the status of a
| egi slative direction between the parties so as to determ ne
the question relating to the interpretation of enactnent
affecting the jurisdiction of a Court finally between them
even though no question of fact or m xed question of |aw and
fact and relating to the right in dispute between the
parties  has been determ ned thereby. A decision of a
conpetent 'Court on a matter in issue may be res judicata in
anot her  proceedi ng between the sane parties : the "matter in
i ssue" may be an issue of fact, an issue of |aw, or one of
mxed law and fact. An issue of fact or an issue of mxed
law and fact decided by a conpetent court is finally
determ ned between the parties and cannot be re-opened
between themin another proceeding. The previous decision
on a matter in issue alone is res judicata : the reasons for
the decision are not res judicata. A matter in issue
between the parties'is the right claimed by one party and
denied by the other, and the claimof right from its very
nature depends upon proof of facts and application of the
relevant |aw thereto. A pure question of |aw unrelated to
facts which give rise to a right, cannot be deened to be a
matter in issue. Wien it is said that a previous decision
is res judicata, it is nmeant that the right clained has been
adj udi cated wupon and cannot again be placed in contest
between the same parties. A previous decision of a
conpetent Court on facts which are the foundation of the
right and the relevant |aw applicable to the determ nation
of the , transaction which is the foundation of ~ the  right

and the rel evant | aw applicable to the determ nation of
the transactions which is the soured of the right is res
j udi cat a. A previous decision on a nmatter in issue is a

conposite decision: the decision of law can not be
di ssociated fromthe decision on facts on which the right is

f ounded. A decision on an issue of lawwill ~be as res
j udi cata in a subsequent proceeding between the sane
parties, if the cause of action of the subsequent

Proceeding be the sane as in the previous proceeding, but
not when the cause of action is different, nor

834

when the | aw has since the earlier decision been altered by
a conpetent authority, nor when the decision relates to the
jurisdiction of the Court to try the earlier proceeding, nor
when the earlier decision declares valid a transacti on which
is prohibited by |aw.

The authorities on the question whether a decision on a
guestion of, |law operates as res- judicata disclose wdely
differing views. In some cases it was decided that a
deci sion on a question of |aw can never be res judicata in a
subsequent proceedi ng bet ween the same parties

Par t hasar dhi Ayyangar V. Chi nnakri shna Ayyangar (1) ;
Chamanl al v. Bapubhai (2) ; and Kanta Devi v. Kalawati(3).
On the other hand Ai kman, J., in Chandi Prasad v. Maharaja
Mahendra Mahendra Singh(l) held that a decision on a
guestion of lawis always res judicata. But as observed by
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Rankin, C.J., in Tarini Charan Bhattacharjee v. Kedar Nath
Hal dar (5)
"Questions of law are of all kinds and cannot

be dealt wth as though they were all the
sarme. Questions of procedure, guesti ons
affecting jurisdiction, guesti ons of
limtation, nay all be questions of |aw In

such questions the rights of parties are not
the only matter for consideration.”

We nay analyse the illustrative cases retating to questions
of law, decisions on which may be deemed res judicata in
subsequent proceedi ng. In Bindeshwari Charan Singh v.

Bageshwari Charan Singh(1l) the Judicial Conmttee held that
a decision of a court in a previous suit between the sane
parties that s. 12A of ‘the Chota Nagpur Encunmbered Estates
Act 6 of 1876 which renders void a transaction to which it
applies was inapplicable, was Yes judicata. In that case
the owner of an inpartable estate, after his estate was
rel eased from managenent, executed a mai ntenance grant in
favour of his minor son B, but without the sanction of the

Conmi ssioner —as required by s. 12A of the, Act. B on
attaining majority sued his father and brothers for a
mai nt enance grant at the rate of Rs. 4,000 per annum The

claim was decreed, ‘and the plaintiff was awarded a decree
for a grant of Rs. 4,000 inclusive of the previous grant of
1909, and the Court held that the grant of 1909 was valid in
I aw. The father inplemented the ~decree and nmde an
addi ti onal nai ntenance grant upto the value of the decreed
sum In an action by the sons of B s brothers  chall enging
the two grants on the plea that the grants were illegal and
not bi ndi ng upon them the Judicial Comittee held that the
plea was barred as res judicata in respect- of ‘both the
grants-in respect of the first because there was an  express
decision on the validity of the first grant in the earlier
suit, and in respect of the second the

(1) I.L.R 5 Muad. 304.

(3) A l.R [1946] Lah. 419.

(5 I.L.R 56 Cal. 723.

(2) 1-L.R 22 Bom 6609.
(4 1.L.R 23 All. 5.
(6) L.R 63 I.A 53.
83 5

decision in the first suit was res judicata as to the
validity of the second grant which was nade in fulfillnent
of the obligation under the Court’s decision. The Judicia
Committee held that in respect of the first grant, the
decision that s. 12A did not apply to the grant, was res

j udi cat a, and in respect of the second gr ant the
construction between the sane parties of s. 12A was res
j udi cat a. Validity of the second grant was never

adj udi cated upon in any previous suit; the second grant was
held valid because between the parties it was decided that
to the grant of mmintenance of an inpartible zam ndari s.
12A of the Chota Nagpur Encunbered Estates Act had no
appl i cation. This part of the judgnent of the Judicia
Conmittee is open to doubt.

Wiere the lawis altered since the earlier decision, the
earlier decision will not operate as res judicata between
the same, parties : Tarini Charan Bhattacharjee's case(1l).
It is obvious that the matter in issue in a subsequent
proceeding is not the same as in the previous proceeding,
because the law interpreted is different.

In a case relating to levy of tax a decision valuing
property or determining liability totax in a different
taxable period or event is binding only in that period or
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event, and is not binding in the subsequent years, and
therefore the rule of, res judicata has no application; see
Broken Hill Proprietary Conpany Ltd. v. Minicipal Council of
Broken Hill(2)
A question of jurisdiction of the Court, or of procedure, or
a pure question of law unrelated to the right of the parties
to a previous suit, is not res judicata in the subsequent
suit. Rankin, observed in Tarini Charan Bhattacharjee’'s
case(1)
"The object of the doctrine of res judicata is
not to fasten upon parties speci a
principles of |law as applicable to them inter
se, but to ascertain their rights and the
facts upon which these rights directly and
substantially depend; and to prevent this
ascert ai nnent from becom ng nugat ory by
precluding” the parties from reopening or
recontesting that  which has ’'been finally
deci ded. "
A question relating to the jurisdiction of a Court cannot be
deened to have been finally determined by an erroneous

decision of the Court. If by-an erroneous interpretation of
the statute the Court holds that it has no jurisdiction, the
guestion would not, in our judgnent, operate as res
j udi cat a. Simlarly by an erroneous decision if the Court

assunes jurisdiction which it does. not possess under the
statute, the question cannot operate as res judicata bet-
(1) I.L.R 56 Cal. 723.

(2) [1926] A.C. 94.

83 6

ween the sane parties, whether the cause of action in the
subsequent litigation is the sane or otherw se.

It is true that in deternmining the application of the rule
of res judicata the Court 1is not —concerned with the
correctness or otherwise of the earlier judgnent. The
matter in issue, if it is one purely of fact, decided-in the
earlier proceeding by a conpetent ‘court nmust in a subsequent
litigation between the sane parties be regarded as finally
deci ded and cannot be, reopened. A nixed question of |aw
and fact determined in the earlier proceeding between the
same parties may not, for the same reason, be questioned a
subsequent proceedi ng between the same parties. But, where
the decision is on a question law, i.e. the interpretation
of a statute, it will beres judicata in a subsequent
proceedi ng between the sane parties where the cause of
action is the same for the expression "the matter in issue"
in s. 11 Code of Civil Procedure neans the right  litigated
between the parties, i.e. the facts on which the right is
cl ai med or denied and the law applicable to the
determ nation of that issue. Were, however, the ~question
is one purely of law and it relates to the jurisdiction of
the Court or a decision of the Court sanctioning sonething
which is illegal, by resort to the rule of res judicata a
party affected by the decision will not be precl uded from
chall enging the validity of that order under the rule of res
judicata,for a rule of procedure cannot supersede the | aw of
the | and.

In the present case the decision of the GCvil Judge, Junior
Di vision, Borivli, that he had no jurisdiction to entertain
the application for determ nation of standard rent, is, in
view of the judgnent of this Court, plainly erroneous : see
Ms. Dossibai N B. Jeejeebhoy v. Khenthand Gorumal &
Q hers(1) If the decision in the previous proceeding be.
regarded as conclusive it will assume the status of a
special rule of law applicable to the parties relating to
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the jurisdiction 'of the Court in derogation of the rule
decl ared by the Legislature.

The appeals are allowed, and the orders passed by the Hi gh
Court and the Court of Small Causes are set aside and the
proceedings are remanded to the Court of First Instance to
deal with and dispose themof in accordance with |aw. There
will be no order as to costs throughout.

Y. P.

Appeal s al | owed.

(1) [1962] 3 S.C. R 928.
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