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Leave granted.

Interpretation of Section 94 of the Representation of the People Act,
1951 (for short, "the Act’) is in question -“in this appeal which arises out of a
j udgrment and order dated 11.03. 2005 passed by a | earned Single Judge of
the H gh Court of Andhra Pradesh.

An el ection was held in Misheerabad Assenbly Constituency on or
about 20.04.2004. For conducting the said election electronic voting
machi nes were used. Wereas the appellant contested as a candi date of
" Tel angana Rashtra Sanmiti’, the first respondent contested the said el ection
as a candi date of ’'Bharatiya Janata Party’. \Whereas the appellant herein
pol | ed 53553 votes; the first respondent polled 53313 votes. The first
respondent, thus, lost the election by a margin of 240 votes. An election
petition was filed by the first respondent assailing the said election before
the High Court of Andhra Pradesh at Hyderabad, which was nunmbered as
El ection Petition No. 4 of 2004. In the said election petition;, it was inter
alia, contended

"The Petitioner submts that P.S. No. 91 was
| ocated adj acent to the Central Election Ofice of the
Petitioner. As already stated several of the party workers
and synpathizers reside in that area. Al those persons
have cast their vote in favour of the Petitioner.  To
establish the fact that the Petitioner could not have polled
zero votes in P.S. No. 91\005"

In the said election petition nanes and identity card numbers of
various persons nentioned in the voter list by way of exanple were
mentioned. One of the grounds taken in the el ection petition was
m sal i gnnment of the machine; asserting that whereas both the parties polled
nil votes froma particul ar booth, the independent candi dates polled a high
nunber of votes.

In the said election petition an application was filed by the first
respondent praying for issuance of summons to some w tnesses apart from
those whose names had been nmentioned in the election petition, inter alia,
stating

"I hunbly subnit that a list of witnesses that are to
be exam ned on ny behalf was filed on 17.1.2005.
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However, the names of certain of the voters in P.S. No.

91 who had agreed to give evidence could not be

included in the said Iist of witnesses as there was very
strong likelihood of threat and intimidation. In that view
of the matter, a Menp dated 17.1.2005 was filed into

Court humbly craving the | eave of the Hon’ble Court to
produce the said witnesses at a later date by filing an
appropriate application. It is respectfully submtted that
non-di scl osure of the names of the said witnesses in the
list already filed was only having regard to their safety.
submit that their evidence is essential for establishing nmy
case as it is specifically contended by me in the El ection
Petition that | could not have secured zero votes in P.S.
No. 91, Polling Station being located in a BJP stronghold
and several BJP workers, synpathizers including the

wi fe, nother, sister-in-law and other female rel atives of
ny polling agent are |listed as voters in P.S. No. 91

whi ch i's exclusively reserved for fermale voters.™

A-memo-was al so filed before the H gh Court on 17.01.2005, stating

"The Petitioner hunbly submits that at the tinme of
preparing the ElectionPetition certain of the voters in
P.S. No.91 had agreed to give evidence. = The Petitioner
has been infornmed by the aforesaid persons that they
apprehend threat and intimdation. ~In view of ‘this
petitioners hunbly crave | eave of this Honourable Court
not to disclose their names inthe list of witnesses having
regard to their safety and prays that the Honourabl e Court
permts production of such w tnesses during the trial as
per the cal endar fixed by this Honourable Court. The
petitioner undertakes to file the necessary application for
perm ssion to produce the aforesaid witnesses as
cont enpl at ed under | aw and procedure. Hence this
Meno. "

A contention at the hearing of the said application for issuance of
sunmons as to whether having regard to the provision of Section 94 of the
Act, providing for "no witness or other person shall be required to state for
whom he has voted in an el ection", sunmons could be issued by the
Appel | ant before the H gh Court

The said contention was rejected by the H gh Court by reason of the
i mpugned j udgnent .

M. Harish Salve, the | earned Seni or Counsel appearing on behal f of
the appellant, submitted that as the concept of 'secrecy of votes’ goes to the
root of denobcracy, any sumopns taken out to conpel “a witness to depose
before the Court, would be invalid in law, as no witness can be asked to
di scl ose as to in whose favour he had caste his vote.  Strong reliance in this
behal f has been placed on S. Raghbir Singh GIl v. S. @ircharan Singh
Tohra and Ot hers [(1980) Supp. SCC 53].

M. L. Nageshwar Rao, the |earned Senior Counsel appearing on
behal f of the first respondent, on the other hand, inter alia, contended that
the voters nerely enjoy a privilege in terns of Section 94 of the Act; but the
same woul d not mean that the courts cannot be asked to issue any sunmons
therefor. Drawing our attention to the fact that in the application for
sunmoni ng some witnesses, it was contended that the same was filed in
support of the grounds taken in the election petition and as such it would not
be correct to contend that the summons on the wi tnesses were sought to be
served only for the purpose of obtaining disclosures fromthemas to in
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whose favour they had voted in the election
Section 94 of the Act reads as under

"Secrecy of voting not to be infringed. \026 No witness or
ot her person shall be required to state for whom he has
voted at an el ection.

Section 94 does not provide for a total enbargo on a party to an
el ection petition to cite a voter as a witness. Wat is prohibited is that he
cannot be required to state for whom he had voted at an el ection

Secrecy of ballots indisputably goes to the root of denobcracy, but the
same in our opinion may not itself be a ground to refuse issue of sumons to
the w tnesses, Section 94 of the Act nerely confers a privilege upon a voter.
He may even waive his right. It is not in dispute that any person can be
produced as a witness by the parties to an election petition. Wtnesses so
produced on behal f of the parties w thout any sumons being issued woul d
be at liberty to disclose inthe court as to in whose favour he had exercised
his right -of franchise. It is, therefore, evident that the question as to whether
a witness will exercise his right/privilege conferred in ternms of Section 94 of
the Act is a matter of volition

It is one thing to say that the civil court while issuing a sumopn nust
exercise its jurisdiction in terms of sub-rule (2) of Rule 1 of Order XVI of
the Code of Civil Procedure but it is another thing to say that the court
woul d refuse to summon the witness only because a question as regard
exercise of the privilege of the witness may arise. The court may not refuse
to exercise its jurisdiction only on the ground that by reason thereof the
privilege of a voter nay be viol ated.

It is, therefore, necessary to notice the nature and extent of such a
right. Section 94 of the Act nmerely states that no witness or other person
shall be required to state for whom he has voted at an el ection. Wen
guestioned, M. Salve did not dispute that if a witness is sumoned for
proving or disproving one or the other grounds taken in the el ection petition
or the defence raised by the el ected candi date, sumobns nay be issued and
while examining the said witness in court, a question'may al so be put to him
as to for whom he had voted at an election. |If such a question.is put to him
i ndi sputably, he may exercise his right not to answer the sane. The court
shal |l evidently inform himabout the said right but by reasonthereof no
conclusion can be arrived at that the jurisdiction of the court in the matter of
i ssuance of summons itself stands abrogated or restricted. The statute |ays
down that a witness would not be required to answer a question to disclose
as to in whose favour he had exercised his right of franchise either before a
court of law or before an authority; but he can exercise the said right only as
a witness. He, therefore, nust appear before the court, or before an election

tribunal either as a witness of a party whether sunmoned or not. It is not in
di spute that the witness nay or may not exercise his right. It is furthernore
not in dispute that he nay waive the said right. [If that be so, it is< beyond our

conprehension as to how the right of a party to the liis to sumbpn a w tness
can be denied only on the ground that the issuance of summons by the court
itself would be violative of Section 94 of the Act.

Sub Rule 2 of Rule 1 of Order XVI of the Code of Civil Procedure
i ndi sputably require the party to file an application for obtaining any
summons for the attendance of any person stating therein the purpose
therefor; but the same would not nmean that the court would refuse to
exercise its jurisdiction only because one of the purposes disclosed may be
that the witness nmay be asked a question as to in whose favour he had
exercised his right of franchise. The purpose which is required to be
di scl osed in such an application for summoning a witness is only with a
view to apprise the court as to whether the evidence which may be adduced,
woul d be relevant for the purpose of determ ning the issues and not for any
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It may be true that if a person to whom summopns is issued appears in
the court, the Court may require himto give evidence or produce any
docunent in his possession or power, as envi saged under Order XVI of the
Code of Civil Procedure; but the sane again would not nean that if thereby
a nere possibility exists that the secrecy of voting thereby may be infringed,
the sumons woul d not be issued at all. W, for the aforenmentioned
reasons, do not agree with the contention of M. Salve.

In S. Raghbir Singh GIIl (supra), this Court laid down the law in the
followi ng terns

"14. The margi nal note of Section 94 says "secrecy of
voting not to be infringed". Section 128 of the Act casts
an obligation on every officer, clerk, agent or other
person to maintain-and aid in naintaining secrecy of the
voting and they shall not (except for some purpose

aut hori sed by or under any |aw) conmunicate to any

person any i nformation cal culated to violate such

secrecy. Rule 23(3) of the Conduct of Election Rules,

1961 ("Rules" for short) inposes a duty to conceal the
serial nunber of the ballot paper effectively before it is
i ssued at election i'n any | ocal authorities constituency or
by Assenbly nmenbers. Simlarly, Rules 23(5)(a) and (b)

of the Rules provide for effectively nmaintaining the
secrecy of the postal ballot papers in the nmanner
prescribed therein. Rules 31(2), 38(4), 39(1), (5), (6) &
(8), 40(1) second proviso, 38-A(4), 39-A(1) & (2) and
simlar other rules provide for maintaining secrecy of
ballot. It cannot be gainsaid that various provisions
referred to above ensure secrecy of ballot and even
Section 94 has been enacted to relieve a person froma
situation where he may be obliged to divul ge for whom

he has voted under testinonial conpul sion. Secrecy of
bal | ot can be appropriately styled as a postul ate of
constitutional denocracy. It enshrines a vital principle of
parlianmentary institutions set up under the Constitution
It subserves a very vital public interest in that an el ector
or a voter should be absolutely free in exercise of his
franchi se untramel |l ed by any constraint which includes
constraint as to the disclosure. A renote or distinct
possibility that at some point a voter nay under a

conpul sion of law be forced to disclose for whom he has
voted woul d act as a positive constraint and check on his
freedomto exercise his franchise in the nanner he freely
chooses to exercise. Therefore, it can be said w th
confidence that this postul ate of constitutional denocracy
rests on public policy."

A question was posed as to whether Section' 94 of the Act creates an
absol ute prohibition and it was answered in the follow ng terns:

"18. It was said that Section 94 lends itself open to

one construction alone. It is cast in negative |anguage
which usually is treated as absolute. Proceeding further it
was said that this negative provision admts of, no
exception and enacts an absol ute prohibition. Provisions
cast in negative words are generally treated as absol ute
admtting of no exception. But this is not a universal rule.
The words "negative" and "affirmative" statutes nean
nothing in particular. The question is, what was the

i ntendnment ? Enphasis is nore easily denonstrated when
statute is negative than when it is affirmative but the
guestion is one of intendnent (see Mayor of London v.
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R 6). If language is open to two constructions one mnust
ascertain the intendnent, the m schief sought to be
renmedi ed and the renmedy provided to cure the mi schief

(see Victoria Sporting Club Ltd. v. Hannan7). And in

such a situation the court nust escalate in favour of that
construction which carries out the intendnment behind

enact ment and accords with reason and fair play.

19. Two possible constructions are, firstly, that the
section casts an absolute prohibition and seals the nouth
of the voter permanently and adnmits of no exception in

whi ch he can divulge his vote, and secondly, that it is a
privilege of the voter to disclose his vote if he voluntarily
chooses to do so but he cannot be conpelled by court or
any other authority to divulge his vote. Wich of the two
constructions advances the object of enactnent?

20. If Section 94 is interpreted to nean to be a

privilege of the voter to divulge or not to divul ge how he
voted and if he chooses not to divulge, Section 94
protects himinasmuch as he cannot be conpelled to

di vul ge that information, then it does not stand in conflict
with the otherinportant principle of free and fair

el ections to sustain parlianmentary denocracy. Wen it is
said that no witness or other person shall be required to
state for whom he has voted at an election, it only means
that both in the court when a person is styled as a witness
and outside the court' when he nmay be questioned about

how he voted t hough he woul d not have 't he character or

the qualification of 'a witness yet in‘either situation he is
free to refuse to answer the question w thout incurring
any penalty or forfeiture. That guarantees the vita
principl e behind secrecy of ballot in that the voter would
be able to vote uninhibited by fear. But if he chooses to
open his lips of his own free-will without direct or

i ndi rect compul sion and waive the privilege, nothing
prevents himfrom discl osing how he voted. No provision
was brought to our notice which woul'd expose himto

any penalty if a voter voluntarily chooses to discl ose how
he voted or for whom he voted. Section 128 has not hing

to do with the voter disclosing for whom he voted. It
casts an obligation of secrecy on those connected with

the process of election and not on the voter."

The sai d decision, therefore, does not support the contention of M.
Sal ve.

Secrecy of ballots was necessary for ensuring free and fair elections;
but by reason thereof the concept of purity of election cannot be given a go

by.

This Court in A Neel al ohithadasan Nadar v. George Mascrene and
Q hers [(1994) Supp. (2) SCC 619], enphasized on the principle of purity of
el ections hol ding that Section 94 of the Act cannot be pressed into service
to suppress a wong conming to light and to protect a fraud on the el ection
process. Therein this Court followed S. Raghbir Singh G| (supra).

For the reasons aforenentioned, we are of the opinion that there is no
nerit in this appeal, which is disnissed accordingly. No costs.




