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ACT:

Custom -Jats of Anritsar District--Adoption--Difference
bet ween adoption as heir and formal adoption-Test of forma
adoption--Severence /of ties with natural fanily-Right of
person adopted to the property of collaterals of adopting
famly

HEADNOTE:

The revenue authorities sanctioned nutation of the |ands
left by S, an Aulakh Jat of Tehsil Ajnala in Anritsar
District of the Punjab, in favour of the appellants who were
collaterals of Sin the 8th degree.. A suit for possession
of the said |ands was filed against themby the respondents
who cl ained the | ands as descendants of K. According to them
K was the daughter’s son of M a collateral of Sin the 5th
degree, and had been formally adopted by Mas his son. The
trial court held that the adoption of K was -the usua

customary appointnment of an heir and that by the custom of
Jats in Anritsar District an appointed heir was entitled to
succeed collaterally in the famly of his adoptive father
and consequently K was the preferential heir to S The first
appel l ate court agreed with the trial court that the
adopti on of K was the customary appoi ntnment of anheir, but
rejected Ks claim to be preferential heir (on various
grounds. The High Court in second appeal held that = under
the customary | aw K, as the adopted son of Mwas entitled to
succeed collaterally in his adoptive father’s fanily; on

this view it restored the trial Court’s decree. The
appel l ants came to this Court on certificate.

HELD: (i) There is a presunption that the entries in
Riwaj-i-am are correct and if there is a conflict between
Rattigan's digest and the Riwaj-iam nornally the Riwaj-i-am

of the locality prevails.

(ii) Under the customary law of the Jats in Anmitsar
District when the customary adoption is formal and the
adopted son is conpletely transplanted in the-famly of his

adoptive father,” he 1is entitled to succeed to t he
collateral relatives of the adoptive father. This finding
is in harmony with the Riwaj-i-amof the Anmritsar District,

is supported by judicial decisions, and is not in conflict
with Art. 49 of Rattigan’s Digest. On, the other hand if
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the customary adoption anpbunts to a nere appoi ntnment of an
heir, the appointed heir is not entitled to succeed to the
collateral’ relatives of the adoptive father. This finding
is in harmony with Art. 49 of the Rattigan's Digest and the
judicial decisions, and is consistent with the R waj-i-am
properly interpreted in the light of the decided cases.

[398 C, DO

(iii) It is a question of fact in each case whether the
adoption by a Jat in the Anritsar District is formal or
informal. The adoption is formal if the parties manifest a

clear intention that there should be a conplete change of
the famly of the adopted son, so that he ceases to be a
menber of his natural famly and lose his right of
collateral succession in the famly and at the sane tine
becones a nenber of the adoptive father’'s famly and
acquires a right of collateral succession in the famly.
The 1losses of the right of collateral succession in the
natural famly is strong evidence to show that the adoption
is fornmal ‘and effects a conpl ete change.

394

in the famly. On the other hand 'retention of the right of
collateral succession in his natural famly indicates that
the adoption was informal by way of customary appointnent of
an heir. [398 E-Q

(iv) In the present case the courts had found, and the
finding was -anply supported by materials on the record,
that the adoption of K was no nore than a mere appointnent
of an heir by the customof the Jats in the District of
Anritsar. The onus to show otherwise was on the res-
pondent s. The fact that K succeeded to thelands left by
his natural brother and by one of the collaterals of his
natural famly strongly indicated that the adoption of Mdid
not effect a change in his famly. K's adoption not being a
formal one, he could not be a preferential heir to

S. [398 H 399 D] Case law referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 429 of 1963.
Appeal fromthe judgnment and decree dated October 6, 1958 of
the Punjab Hi gh Court in Cvil Regul ar Second Appeal No.340
1953.

Copal Singh, for the appellants and respondent No. 11

N. N Keswani, for respondent No. 1.

The Judgnent of the Court was delivered by

Bachawat, J. : The parties are Aul akh Jats of Tehsil Aj nala
in Anritsar District, and are governed by customary law in
matters of succession and adoption. The dispute concerns
succession to the property of one Santa Singh alias D n
Mohammad. Santa Singh has not been heard of for a‘long tine
and is presumed to be dead. The revenue authorities
sanctioned mutation of the lands left by himin favour of
the defendants, who are his collaterals of the 8th degree.
one Megh Singh was the collateral of Santa Singh in the 5th
degree. Megh Singh died nore than 50 years ago. Before his
deat h, he adopted his daughter’s son, one Kala Singh. Kal a
Si ngh has died | eaving his sons, Dewan Singh and G an Singh
as his heirs. Dewan Singh and G an Singh instituted a suit
in the ,Court of the Subordinate Judge, First Cass, Ajnala
praying for a decree for possession of the lands left by
Santa Singh and all eging that Megh Singh adopted Kala Singh
as his son, took himout of his natural family, transplanted
him conpletely in the family of Megh Singh and bestowed on
himthe rights of a natural son, according to the custom by

of
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which the parties were governed, Kala Singh was entitled to
succeed as a reversionary heir in the famly of his adoptive
father and was the preferential heir of Santa Singh. The
contesting defendants alleged that the adoption of Kala
Singh amounted to the appointnent of an heir only and they
deni ed that according to custom Kala Singh was the
reversionary heir of Santa Singh or entitled to inherit his
| ands.
395

The Subordi nate Judge, Ajnala and the District Judge, Amrit-
sar concurrently held that the adoption of Kala Singh was
the usual customary appointnment of an heir. The trial Court
al so held that by the customof Jats in Anritsar District an
appointed heir was entitled to succeed collaterally in the
famly of his adoptive father and consequently, Kala Singh
was the preferential heir of Santa, Singh. On appeal, the
District Judge, Amritsar set aside the decree passed by the
trial Court, and dismissed the suit. He held that according
to custom the adoption of ~a daughter’s son was not
perm ssible and the adoption of Kala Singh was, therefore,

i nvalid. He —also held that under the customary law an
adopted son could not succeed collaterally in his adoptive
father’'s famly if he-was a non-agnate, i.e., if he did not

bel ong to the Got of his adoptive father. . On second appeal
the High Court set aside the order of the District Judge,
Anritsar, and restored the decree passed by the trial Court.
The Hi gh Court, held that it was not open to-the defendants
to challenge the validity of the adoption of Kala Singh, as
the point was not in.issue between the parties, and under
the customary |aw, Kala Singh, as the adopted son of Megh
Singh, was entitled to succeed collaterally in his  adoptive
father's fanmily. Sone of the defendants now appeal to this
Court on a certificate granted by the H gh Court.

In agreenent with the Hi gh Court we holdthat it is not open
to the defendants to contend that the adoption of Kala' Singh
by Megh Singh was invalid. In thewitten statement, the
defendants did not allege that Megh Singh had no power to
adopt Kala Singh, as Kala Singh was the daughter’'s son of
Megh Si ngh. As the validity of the adoption was not in
issue, the parties had no opportunity to | ead any _evidence
on the question whether by the special; custom of the
parties Megh Singh could | awfully adopt his daughter’s son
The substantial point in controversy between the parties is
whet her by the custom governing the Jats of ~Anritsar
District, Kala Singh was entitled to succeed col laterally in
the famly of his adoptive father. Some general custonms as
to adoption are found to exist in the Punjab;, and they are
collected in Rattigan’s Digest of Customary Law. Sone of
the custons observed in the several Districts and Tehsils of
the Punjab are collected in the Riwaj-i-am There /'is a
presunption that the entries in the Rwaj-i-amare  correct,
and if there is a conflict between Rattigan’s Di gest and the
Ri waj -i - am normally the R waj-i-am of t he locality
prevails, see Jai Kaur v. Sher Singh (1), Salig Ram V
Munshi Ram (2). Judicial decisions furnish reliable
i nstances in which the customin question was recognised or
departed from Oral and docunentary evidence of nutations
and ot her transactions in which the custom was

(1) [1960] 3 S.C.R 979, (2) [1962] 1 S.C.R
470, 474-475.
396

recogni sed or departed fromare also relevant material to
prove or disprove the custom

A custonmary adoption in the Punjab is ordinarily no nore
than a nmere appointment of an heir <creating a persona
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rel ati onship between the adoptive father and the appointed
heir only, see Mela Singh v. GQurdas (1). There is no tie of
ki nship between the appointed heir and the collaterals of
the adoptive father. The appointed heir does not acquire
the right to succeed collaterally in the adoptive father’s
famly. The status of the appointed heir is thus materially
different fromthat of a son adopted under the H ndu | aw.
The general customnegativing the right of the appointed
heir to succeed collaterally in the fanily of his adoptive
father is stated in Art. 49 of Rattigan's Digest of
Customary Law, 13th Edn., p. 572 thus :
"49. Nor, on the other hand, does the heir
acquire a right to succeed to the <collatera
relatives of . the person who appoints him
where no~ formal adoption has taken place,
i nasmuch as the relationship est abl i shed
between him and the appointer is a purely
per sonal one."
The rule/in Art. 49 does not apply to a formal adoption by
t he customary et hod. The customary fornal adoption
conpl etely severs the connection of the adopted son with his
natural famly and transplants himfromhis natural famly
to the adoptive famly. Such an adoption confers on the
adopted son the right of collateral " succession in the
adoptive father’'s/ famly and takes away the right of
collateral succession in the natural famly. The fornmal
adoption may be made in accordance with -custom and by
observing the customary forns, and it is not necessary to
conply with the rules of Hndu lawin the matter of ritua
or otherw se. See " Abdur Rehman v. Raghubir Singh (2),
Waryaman v. Kanshi Ram (3).
The Manual of Customary Law of the Anritsar District by
H. D. Craik in 1914 records the following question and
answer -
"Question 91--Can~ an adopted son succeed
collaterally in_ thefamly of his adoptive
father ?
Answer  91. Al the tribes state  that an
adopted son succeeds collaterally in the
famly of his adoptive father, wth the
exception of Brahmans and Khatris of Neshta,
who say that he does not do —so. The rule
defined by the courts, however, is that an
adopted son has no right to

(1) [1922] T.L.R 3 Lah. 362 F.B, (2) [1949] 51
P.L.R 110.

(3) [1922] I.L.R 3 Lah. 17.

397

succeed in this manner. The latest ruling on
this point is P.R 107 of 1913 in which it was
hel d that anmpong Jat Sikhas of the Taran Taran
tehsil an adopted son, appointed by the | usua
customary rmethod, does not succeed to ' colla-
terals as hi s adoptive father’s
representative."

The English translation of the Udu version of the R waj-i-

amof the Anritsar District for the year 1940 (Ex. P. 1)

records the follow ng question and answer

No. of Question Answer

guestion

90 Can an adopted son Al the tribes, yes.
succeed collaterally See Schedule | for
in the famly of his rel evant mutations.
adoptive father ? See Schedule Il for

j udgrent s in civil cases.
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Schedule | annexed to Ex. P.C. /1 gives 17 instances of
nmutations on collateral successions of adopted sons in the
famly of the adoptive father. Schedule 11 annexed to Ex.
P.C/1 is not printedin the paper book. The English
version of the Riwaj-i-amof the Anritsar District published
by A MicFARQUHAR in 1947 gives the list of the relevant
judicial decisions bearing on question 90. The deci ded cases
show that where the adoptionis by way of a custonary
appoi ntnent of an heir, the adopted son does not succeed
collaterally in the adoptive father’'s famly. The | atest
Riwaj-i-amrefers to the Court rulings wthout disapproval.
In the light of the decided cases, the entries in the R waj-
i-am recognising the adopted son's right of collatera
succession in the adoptive father’'s fanmly should be taken
to apply to cases of customary formal adoptions and not to
cases of adoptions by way of customary appointnents of
heirs.
The relevant judicial decisions may be briefly noticed. In
Jowala. Singh~v. M. Lachm and others (1) (G| Jats of
Tehsil " Ajnala, Anritsar), Mangal Singh v. Tilok Singh (2)
(Sohel Jats of Tehsil Ajinala, Anritsar), Chetu v. Jawand
Singh and others (3) (Sikh-Jats of Tehsil Taran Taran
Anritsar), it was held that an heir appointed under the
customary |law of Jats in the District of Anritsar does not
acquire a right to succeed to the collaterals of the adop-
tive father, and in Indar Singh v. M. Gurdevi (4)
(Anritsar Jats), it was held that he was not a I|inea
descendant of the adoptive father within the neaning of S
59 of the Punjab Tenancy Act XVl of 18 87.

2,1.7
(1) 14 P.R of 1884.
(3) 107 P.R of 1913.
(2) 61 P.R of 1894,
(4) A 1.R 1930 Lah. 8 97.

398
Conversel vy, the appointed heir retains the right of
collateral such cession in his natural famly. See Jagat

Singh v. Ishar Singh () (Anritsar Jats). On the other hand,
according to the custons of Jats in the Amitsar District,
in a case of a fornal adoption effecting a conplete
transpl antati on of the adopted son in the adoptive father’s
famly, the adopted son is entitled to inherit collaterally
in the adoptive father's famly. See Teju v. Kesar -~ Singh
(2), affirmng the decision of Kapur, J. in Teja Singh v.
Kesar Singh (3).

W thus find that wunder the customary law of Jats in
Anritsar District, where the customary adoption is forma

and the adopted son is conpletely transplanted in the famly
of his adoptive father, he is entitled to succeed to the
collateral relatives of the adoptive father. This finding
is in harmony with the Riwaj-i-amof the Anmritsar “District,
is supported by judicial decisions, and is not in conflict
with Art. 49 of Rattigan’s Digest. On the other hand, if
the customary adoption amounts to a nere appoi ntnment of - an
heir, the appointed heir is not entitled to succeed to the
collateral relatives of the adoptive father. This finding
is in harnmony with Art. 49 of Rattigan’s Digest and the
judicial decisions, and is consistent with the R waj-i-am
properly interpreted in the light of the decided cases.

In Teju v. Kesar Singh (2), it was said that the ordinary
rule in Amritsar District is that the adoption is conplete.

In other cases, it was said that ordinarly such an adoption
is by way of a customary appointnent of an heir. The true
rule appears to be that it is a question of fact in each
case whether the adoption by a Jat in the Anritsar District
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is formal or informal. The adoption is formal if the
parties manifest a clear intention that there should be a
conpl ete change of the famly of the adopted son, so that he
ceases to be a menber of his natural family and |oses his
right of collateral succession in that famly and at the
same time becomes a nenber of the adoptive father’s famly
and acquires a right of collateral succession in the famly.
The loss of the right of collateral succession in the
natural famly is strong evidence to show that the adoption
is formal and effects a conplete change in the fanmly. On
the other hand, retention of the right of «collatera
succession in his natural famly indicates that the adoption
was i nformal by way of customary appoi ntnent of an heir

The onus is upon the plaintiffs-respondents to prove that
the adoption of Kala“ Singh was formal and effected a
conpl ete change in his famly.. On the death of the adoptive
father Megh Singh, Kal a Singh inherited the properties of
Megh Singh, and on the death of Kala Singh, his sons, G an

Singh 'and Dewan Singh, inherited those properties. But
t hese successions are consistent with the
(1) I.L.R 11 Lah. 645. (2) AIl.R

1954 Punj ab 30.
(3) AIl.R 1951 Punjab 117

399
i nformal appoi ntment of Kala Singh as an heir to Megh Singh
According to custom the appointed heir succeeds to the
properties, left by the adoptive father, and on the death of
the appointed heir, his nale issue succeeds: see Rattigan s
Di gest of Customary Law, 13th Edn., Arts. 52 and 54, pp
572-573. The succession of Kala Singh as the reversionary
heir of one Mst. Bhagan is cited as an illustration of
collateral succession of the adopted son in~ his  adoptive
father’'s family in the list of nutations given in Sch. 1 of
the Riwaj-i-amof 1940 (Ex. P.C./)}). But the oral testinony
on the record of this case discloses that Mst. Bhagan, who
was the wi dow of a predeceased son of Megh Singh, was given
sone |and by Megh Singh for her ‘mai ntenance, and’/ on her
death, Kala Singh succeeded to this land. It wll appear,
therefore, that Mst. Bhagan got a life estate in this |and,
and on her death, the land reverted to Kala Singh as the
adopted son of Megh Singh. The succession of Kala Singh to
this land is, therefore not an instance of «collatera
succession of Kala Singh in his adoptive father’'s famly,
and this was fairly conceded by | earned counsel for the res-
pondents. Consi dering all the circunstances of ~ the case,
the trial Court and the first Appellate Court  concurrently
found that the adoption of Kala Singh was by way of
customary appointnment of an heir to Megh Singh.. On second
appeal, the H gh Court did not interfere with this finding.
The finding is anply supported by the materials on the
record. It appears that after his adoption Kala Singh
succeeded to the lands left by one Mkhan, his 'natura
brother and by one Hira Singh, his collateral in his natura
famly. These collateral successions in the natural famly
strongly indicate that the adoption of Kala Singh did not
effect a change in his famly. The adoption of Kala Singh
was no nore than a nere appointnent of an heir and by the
custom of the Jats in the District of Anritsar he was not
entitled to succeed collaterally in his adoptive father’s
famly. For this reason, the suit out of which this appea
ari ses, must be di sm ssed.
The District Judge, relying on Mngal Singh v. Tilok
Singh(1) held that as Kala Singh was not an agnate of his
adoptive father, he was not entitled to succeed cc laterally
in his adoptive father’s famly, even assuming that his a
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option was valid. This aspect of the natter was not
considered by the Hgh Court at all. In view of our
concl usions on other points, we do not express any opinion
on this point.

We allow the appeal, set aside the decree passed by the High
Court, restore the decree passed by the District Judge of
Anritsar and direct that the suit be disnmssed. The parties
wi || pay and bear their own costs throughout.

Appeal al | owed.

(1) | P.R 1894.

400




