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REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTl ON
CIVIL APPEAL NOs. 6341-6342 OF 2003
Bharat Sanchar N gam Ltd. & Anr. ... Appell ants
Ver sus
BPL Mobile Cellular Ltd. & Os. ... Respondent s
W TH

ClVIL APPEAL NOs. 6375 of 2003, 1, 537 & 2015 of 2004
and 3448 of 2006

JUDGVENT

S.B. SINHA, J :

1. The core question involved in this appeal is the effect of the
application of internal circulars issued by the Departnent of

Tel ecommuni cations (DOT) in the contracts entered into by and between

the parties hereto in respect of as regards inter-connection |inks provided

by it.
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2. Cvil Appeal Nos. 6341-6342 of 2003, 1 of 2004, 537 of 2004 and
2015 of 2004 involve the question of payment of charges. Civil Appea
No. 6375 of 2003 involves the question as to the effect of pre-mature
surrender of fifteen leased circuits of 2 MBPS whi ch had been obt ai ned
by BPL from DOT during the period January 1997 to June 1998. Civi
Appeal No. 3448 of 2006 involves a dispute in relation to ninimm
guarantee period for 2 MBPS | eaded |i nes.

3. Judgnent's were delivered by the Tel ecom Di sputes Settl enment and
Appel | ate Tribunal, New Del'hi (TDSAT) on various dates, viz.,

1. 04.2003, 17.02.2003, 8.09.:2003 and 3.03. 2006.

4, Bef ore, however, ‘we consider the views taken by the Tribunal, we

may notice the facts involved in each of the case separately.

Cvil Appeal Nos. 6341-42 of 2003

DOT circul ated a bookl et "conmercial information on | eased
circuits" clearly providing for that the rent and guarantee charges for
| eased circuits woul d be on capital cost basis and only after the guarantee
period has expired, it would be on capital cost or flat rate whichever is
hi gher. C ause 7.0 of the said bookl et provides for rent and guarantee

charges to the followi ng effect:
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"7.0 R & G Charges. R & G charges (per

annun) will be levied on percentage basis of
the capital-cost for cable/ system After the
expiry of R&G period standard flat rate renta
or rental calculated on capital cost basis
(whi chever is higher) shall be levied. A
specific hiring contract will be executed with
the Guarantor (Subscriber).

In contributory works the installation and

mai nt enance charges are |evied on percentage
of capital cost of the Apparatus and Pl ant."

“Contri bution Wrks" has been defined in the Posts and
Tel egraphs Fi nanci al Handbook as under
"(xi) /Contribution Wrks - This termis
applied to works of construction or repair the
cost of which is net, not out of funds of the
Department, but out of funds supplied by

private persons, |ocal bodies, other Government
Departnments, etc.”

Respondents herein are providers of cellular nobile services.
They did not have the requisite infrastructure. DOT had the requisite
infrastructure to provide interconnecting |inks/ circuits and other
resour ces.

Respondent s ent er ed into a licence agreenent wi th the

CGovernment of India for operating/ providing cellular services in the
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State of Keral a. Sim | ar agreement were entered into for inter-

connection links in other parts of the country.

Basically we are concerned with C ause 4.1 of the said agreenent,

whi ch reads as under

"The resources required for operation of the
services for extending them over the network

of the DOT and MINL and any ot her service
provider 1icensed by the Authority will be

nmut ual I'y agreed between the parties and shal

be listed. The resources may refer to include
but not linmted to physical junctions, PCM
derived channel s, private wires, |eased lines,
data circuits, other conmunication el enents.
The Licensee shall apply for and obtain from
the DOT the determ ned resources. The

operation and charge of the traffic passed
through these resources shall be treated on the
basi s ‘of the preval ent rul es and the guidelines
of the DOT on the subject."

Al'l egedly, pursuant to the instructions issued by the DOT, the
respondents inported equi pnent _worth Rs. 30 | akhs. The said
equi pments were to be installed. The DOT issued a letter on 2.08.1996
stating that such equi pnments coul d be installed and, furthernore,
suggested that the required digital mcrowave equipnent should be
installed on "contribution work" basis. However, it is beyond any cavi

of doubt that owing to resistance to the said nove and resorting to strike
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by the enpl oyees of DOTI, the respondents were not allowed to install the
i nported equi pnents in their prem ses. It is stated that the said
equi prents went waste.

By a letter dated 27.09.1996, the DOl comunicated that the
charges for interconnection of cellular nobile tel ephone network woul d
be cal cul ated as per standard DOT ternms. Although it had earlier been
comuni cated that the respondent could put up its own equi pnent under
contribution work basis, it was to be allowed to take the equi pnent on
rent and guarantee basis. The rent and guarantee period was for ten
years. Pursuant to and in furtherance of the said | ease agreements, the
DOT installed the required equi pnent and raised bills on the capital cost
basi s of the equipnent. One of the sample bills, which had been raised
being Bill dated 5.06.1998, is as under

“Governnent of India

Depart nent of Tel ecomuni cati ons
Thi r uvanant hapur am Tel ecom Di stri ct

Tel ephone No. Consuner No. Bill No. Page

BPL/ Cellul ar Mbile SVC

Bl LL DATE BPL US West Cel | ul ar Commruni cati on
Services Ltd.

17.7.98 IVth fl oor, Co-Bank Towers, P. O
St anp

Pal ayam TVM
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DUE DATE
31.7.98
PAY BY DATE RENTAL FROM 7.2.98 TO 6.2.99
5.8.98 CALLS FROM TO
OPENI NG CLOSI NG METERED CREDIT DEBIT
FREE
METER RDG METER RDG CALLS  CALLS CALLS
CALLS
Rent for the 20 pr PCM cabl e RENTAL 1, 05, 315
provi ded
For extending one 2 MB stream
from
Hotel Sibra, MC Road to MC xge
VETERED
CALLS
Egpt - 61525 TRUNK CALLS
Cable - 43790 OVERSEAS
CALLS
PHONO GRAMS
Rent for end Iink at ' TYM PI. Note DEBI TS TAXES
this is due fromFeb. 98. Bill is GROSS AM.
rai sed only now Sd/- 27/7 CREDI TS
Payment approved Amount payabl e 1, 05, 315
Sd/ - on-or before
L. HERBERT 5.8.98
Head Net wor k Sur.char ge 2000
For del ayed
paynent
Amount payabl e 1, 07,315
if paid on or after
6.8.98
Arrears
Sd/ -

(TR”

ACCOUNTS CFFI CER
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I ndi sputably, the Tel ecom Regul atory Authority of India (TRAI)
issued a tariff order covering the situations where |ease circuits were
required to be provided. In the said tariff order, the tariffs were
applicable with effect from 1. 04. 1994. Mor eover, these rates were
applicable only if the |l eased circuits are provided through utilization of
spare capacity. It was further held that where |lease circuits were not
avai |l abl'e, as in'the present case, and the |leased circuits had to be
installed, the charges woul d be on rent and guarantee basis. The said
tariff order was to have a prospective operation. As regards the
prevailing tariffs, it was expressly provided that the tariffs specified in
the tariff order would replace the existing tariff fromthe date of
i mpl ement ation, which was 1.04.1999. The said tariff order was issued
under Section 11(2) of the TRAI Act, 1997. Indisputably, the anopunt
charged by the DOT on an annual rental basis for the systens rented out

to the respondents was higher than the rates prescribed in the tariff order

DOT issued a circular dated 13.04.1999 that the tariff order woul d

not be applicable to old cases under rent and guarant ee basis.
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On or about 7.05.1999, DOT informed the |ocal office that the
charges which should be billed agai nst the respondents should be as per
the standard DOT terns, i.e., either on capital cost basis or flat rate basis,
whi chever is higher. It is on the said premse, the bills were rai sed on
flat rate basis, the effect whereof, as contended by the respondents, is that
they were required to pay annual rent of Rs. 1,62,50,000/- as against the
prevailing annual rent of Rs. 39,87,762/-. Such dermands admittedly
were raised only inthe State of Kerala and nowhere else in the country.
Such additional demands were rai-sed on the service providers. A |arge
nunber of correspondences passed between the parties. However, we
may notice that by 'a |l etter dated 19.08.1999, DOT stated that a sum of
Rs. 5, 77,025/ - per annum shoul d be paid by the respondents. A detail ed
cal cul ati on was al so submitted therewith. The said conmputation was
accepted by the respondents. However, according to the appellant, the
denmand was wongly made at Rs. 15, 00, 000/ - per annum as agai nst the
sai d demand of Rs.5,77,025/-. Questioning the basis for maki ng such
denmands, a wit petition was filed. However, ultinmately the sane was
wi t hdr awn.
Respondents filed an application.in terns of Section 14 of the

TRAI Act before the TDSAT inter alia on the premise that the flat rate
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basis purported to be in terns of the internal circulars having no force of
| aw, the same could not have been the basis for nmaking the demands. It,
inter alia, prayed for the following reliefs:

"(a) Set aside the revised demand raised by

the DOT/ Respondents on flat rate basis instead
of on capital cost basis as originally charged.
(b) Direct the respondents to give
retrospective effect to Annexure-X i.e. DOT's
new Tariff Circular 4/99 dated 13.4.99 so as to
make it applicable to leased circuits
conmi ssi oned under R&G basis prior to 1.4.99

al so;

(c) Direct the respondents to pay danages

for the | oss sustained by the petitioner due to
wasting of the NOKI A SDH Opti nux

equi prent” worth Rs. 30 | acs;"

The said applications have beenallowed by reason of the

i mpugned orders.

Cvil Appeal No. 6375 of 2003

The | ease agreenment in this case allegedly was to be for a
m ni mum peri od of three years. The dispute in this case relates to
premature surrender of 15 |eased circuits of 2 MBPS which had been
obtai ned by the respondent from DOT during the period January 1997 to

June 1998. Whereas the contention of the appellant is that the m ninmm
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peri od during which such | ease agreenent has to be entered into is three
years, according to the respondent, such a stipulation was not known to
themtill 26.11.1998 and the sanme was not also indicated in the bookl et
of DOT, viz., Commercial Information on ‘Leased Grcuits’. It was
furthernore contended that the internal circulars could not have the force
of | aw.
Cvil Appeal Nos. 537 of 2004 and 2015 of 2004

C.G FAXEMAIL (P) Ltd. is an enmmil provider. For its
comerci al_services, it had secured leased data circuits. A neeting of
Emai | Service Operations was held with the Chairman of Tel ecom
Conmi ssion on 29.01.1996 to discuss various issues relating to enai
services, the mnutes whereof were issued on 02.02.1996. The m nutes

relating to the relevant itemreads as under

"ltem No. 1

E-Mai| service providers are charged two tines
the rental of the point-to-point circuit which is
exorbitant. It is not economcally viable to
provide the services at such high tariff of the

| eased circuits.

Deci si on

It was inforned that a Comm ttee headed by Sr
DDG(CS) is deliberating the tariff structure for
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CUG networks. The Conmittee has been asked
to take care of the issue and give an early
r ecommrendat i on.

Action: Sr.DDECS)"

Respondents herein filed applications before TRAI as the rates
whi ch were being charged fromthem have been doubled, inter alia, on
the premi se that they cone within the purview of close user group
servi ce. It cane to the conclusion that the service provided by the
respondents does not cone within the purview of close unit group
service, stating

"The DOT, vide their letter No.106-10/94-PHC
dated 13.7.1995 had issued an order stating that
the |l eased lines in respect of the networks set
up by licensees of Val ue Added Services w |
continue to be charged at a rate, which was
doubl e the rate applicable for point to point

| eased circuits of all types.

There is no doubt that E-nmil services fal

under the category of Value Added Services

and as the rental charge for leased circuits
provided to the network providers of val ued
added services had been fixed by the DOT in
their order dated 13th July, 1995, we conme to
the conclusion that |eased circuits for E-nmi
provi ders has been charged correctly as per the
ext ant orders.
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VWi | e hol ding the view, however, we are
constrained to take adverse notice of the fact
that the respondents R-1 and R-2 did not refer
to proper docunents and that too even after
repeat ed queries fromthe Bench."

Havi ng found so, however, the nmenbers cane across two circulars

bei ng dated 13.7.1995 and 22.11.1996 and placed the nmatters for further

hearing. Relying on the said circulars, the TRAl held

"After the hearing was over, we came across
certain docunents filed by the DOT in an
earlier petition clearly indicating that val ue
added network licensees, which included E-

mail |icensees, were to be provided | eased
circuits. We then decided to call for a
rehearing on this issue and placed the
docunents on record. These docunments are of
July 13, 11995 and Novenber, 21, 1996 bearing
Nos. 106-10/ 94- PHC and 116- 4/ 95- PHC
respectivel y. During the rehearing, the
respondent s accepted that the charging of
doubl e the rental for the | eased circuits,
provided to the E-nmail network licensees, was
based on the docurments referred to above and

not on the basis of their earlier interpretation of

E-mai|l as being a CUG networKk.

The petitioners argued that since the
respondents had, in their rejoinder, interpreted
E-mail as a CUG network, which according to
them was wrong, the respondents cannot be
allowed to clai mdouble rental on grounds of
anot her order which they failed to refer during
the first hearing. The respondents, however,
argued that even though they had earlier taken
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the stand that E-mail service was to be
categorized a CUG network, they had al so

referred to various orders issued by the DOT

and a close reading of the sanme would bring out
the fact that the nultiplication of rentals,
provided for data circuits, had been in existence
from 1989 itself."

It was opined that they fall in the category of Val ue Added
Service. An appeal was preferred thereagainst before the Tribunal which
has been al |l owed, opining

"After going through the pleadings and the
docunents produced we have no doubts in our

m nd that the Respondents do not have nuch of

a case. ‘Admttedly under the terns and
conditions of the licences held by themthe
Appel | ant's are under an obligation to pay for
the resources admtted as per the rates fixed by
t he Respondents. However, in the absence of a
specific contract drawn up between both the
parties to lay down specifically the resources to
be obtai ned and the precise charges to be paid
by them one has to rely upon know edge as

may be avail able in public domain and on
document s exchanged between the parties, viz.,
requests for making avail abl e certain resources
and the demand notes subsequently raised by

the provider of resources. It is an adm'tted fact,
and it has not been contested by the
Respondents, that the docunments relied upon

for charging double the rental were interna
circulars which were not gazetted and hence not
in public domain. The Commercial Informtion

on Leased Circuits, which was a published
documents of Dot nmade available to all the
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allottees of leased circuits and hence very much
in public domain, did not contain any provision
under which E-Mail Service Providers were to

be charged double the normal rent. Even if it is
assuned that the Appellants were aware of a
particular circular issued in 1993 it cannot be
stretched to argue that they were aware of al
the internal circulars of DoT on this subject.
We have verified fromcopies of the demand

notes rai sed by the Respondents in response to
the requests received fromthe Appellants that
the initial demands were in conformty with the
rates and tariff as.indicated in the brochure
"Commrercial Information on Leased Circuits"."

Cvil Appeal No. 3448 of 2006

Respondent herein requested DOTto provide | and di stance | ease
line on 12.8.1996 for one year. It was also stated that further period of
extension will be intimted in advance. On or about 21st Septenber,

1996, a request was made for extension of the said period for one year
Demand was made for one year only by a bill dated 26.11.1996 for

Vi jaywada to Hyderabad | ong distant charges and on 24.12.1996 for

Vi jaywada to Vi shakhapatnam The contract was, thus, concluded. The
demands were duly paid by the respondent on 9.1.1997 and 26.12. 2005.
Various extensions were sought for only after expiry of one year. Those

ext ensions were granted by DOT even on 14.9.1998. The details of
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infrastructure | eased fromDOT with their validity were sent. However,
sone |l eased lines were surrendered by the first respondent. |ndisputably,
for the first tine on 13.10.1998, the DOT intinmated the respondent that
the m ni num guarantee period was three years. For the said purpose,
reliance was placed on internal circulars/letters dated 23.6.1995. Bills

were rai sed only on 20.10.1998.

Cvil Appeal No. 1 of 2004

Thi s case-al so involves the question of paynent of charges as in
the case of Civil Appeal No. 6341-42 of 2003. W, therefore, need not
deal with the facts of this case.
5. The main judgrment was delivered by the TDSAT in Petition Nos.
13 and 16 of 2001. It was held:

(1) "The main issue agitated before the Tribunal was whether there
were clearly understood contractual terms existing between the
Petitioners and the Respondent for computation and cal cul ation
of annual rents payable by the Petitioners to the Respondent for
facilities availed of by the Petitioners."

(ii) "An appraisal of the avernments and argunents preferred by
both the parties does not support the contention of the
Respondents that the Petitioners were fully aware of the
internal circulars and orders of DoT regardi ngthe manner of
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calcul ation of rental for |eased circuits under the Rent and
Guar ant ee Scherne. "
"The Tel ecommuni cation Manual and various other rel ated
office circulars and orders are basically for internal and officia
use and unl ess the rel evant contents thereof are specifically
made known to parties through agreenments and/or contracts it
cannot be presuned that these are generally known to them W
have no evidence on record to indicate that the Respondent had
inforned the Petitioners in categorical ternms that in terns of the
departnental rules and regulations in force, the basis of
cal cul ati on of annual rentals on R&G basis woul d be either
capital cost or flat rate, whichever is higher."
"If the departnent itself was oblivious of the procedural rules it
had framed for its own functioning it was sonewhat optimstic
to presune at a |later stage that the Petitioners knew of them"
"Wal so see considerable nerit in the argunent of the
Petitioners that non-statutory office orders and rules cannot be
superi nposed on the statutory undertakings given by the
Petitioners as a part of the licensing conditions under the Indian
Tel egraph Act and Rul es framed thereunder."
"For the enforcenent of such non-statutory office orders and
rul es and nake these binding, it would be necessary to draw up
specific contracts giving in clear and unanbi guous details al
the ternms and conditions and the responsibilities and
obl i gations of both the contracting parties."

"As a result of what we have di scussed above we hold that the

action of the Respondent in revising the demands after a period

of two years in respect of what were practically existing

concl uded contracts between the Petitioners and the

Respondent was neither |egal nor proper. The Respondent

woul d reconpute the inpugned Demand Notes on the basis of

exi sting concluded contracts at pre-revised rates."”
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6. On the findings in the said case, the TDSAT in other cases also

opi ned that internal circulars would have no effect on the termof the
concl uded contract.
7. I ndi sputably, the matter relating to | aying down of the tel egraph
i nes and providi ng phone connections including nobile is governed by
the provisions of the Indian Tel egraph Act, 1885. The said Act was
enacted to anend the lawrelating to tel egraphs in India.

Section 7(2)(ee) thereof reads as under

"(ee) the charges in respect of any application

for providing any tel egraph line, appliance or
apparatus.™”

8. I ndi sputably, in exercise of its power conferred upon it under
Section 7 of the Indian Tel egraph Act, the Central Governnent framed
rul es known as the Indian Telegraph Rul es. Rul e 434 provides for
annual rental charges for private w res and non-exchange |ines which
prescribes a minimum period of hire of three years. The rel evant portion

of Rule 434 reads as under

"Section | X

Charges for Private Wres
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Annual Renta
1.(a) Internal Private Wres ce Rs. 400
(b) External private wres ce Rs. Fifteen
hundr ed
(with or without relay set) per kil ometer

char geabl e
di stance per annum per
pair.

Provided that in the case of private wires exceeding
five kilometers of chargeabl e distance, the m nimm
period of hire shall be 3 years and the security for the
service shall be regul ated under Rule 445 and

obt ai ned from the subscriber before the provision of

the service.

2. Ontted.

3. The chargeabl e di stance of External Private Wres
shall be 1.25 tinmes of the radial distance between the
two points to be connected.

4. Rental for Private Wres given on casual basis for
short periods shall be levied on pro rata basis at one
and a half time the rates of rentals prescribed in Sub-
section 1 above. The mi ni numperiod of hire shoul d

be one nonth."

Section X

Charges for Non-Exchange Lines

Annual renta
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1. Annual rental per pair cee Rs. Fifteen hundred
per
Ki | omet er of chargeabl e
di st ance.

Provided that in the case of non-exchange |ines
exceeding five kilometers of chargeabl e distance, the
m ni mum period of hire shall be 3 years and the
security for the service shall be regul ated under Rule
445 and obtained fromthe subscriber before the
provi si on-of the service.

2. 0Omtted.

3. Omtted.

NOTE 1. - The chargeabl e distance shall be 1.25
times of ‘the radial distance.

NOTE 2. - The above rentals will apply in case of
Non- Exchange linesor Private wires falling within
the | ocal area of a Tel ephone system even if they
exceed sixteen kilonmeters in|length by the shortest
practicable route [see also Rule 494 (1) and the note
t hereunder]."

Rul es 475-A, 478, 498 of the Indian Tel egraph Rul e reads as

"475-A : Notice of surrender of leased
Tel egr aph/ Speech Crcuits: Before
surrendering the | eased Tel egraph/ Speech
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circuits and term nal equiprments, the party
concerned shall give notice to the controlling/
billing authority to not less than thirty days.

478. Quoting of rentals.--(1) The rental for
the exclusive use of the circuits shall be quoted
at the rates then in force.
(2) Where the circuits are provided by utilizing
the installations, existing at the tine of the
application, flat rate of rentals based on radia
di stance shall be charged for a period of not
| ess than three nmonths (hereinafter referred to
in thisPart as the m ni mum guar ant ee peri od.

XXX XXX XXX

498. Part-time use.--(1) A telephone circuit, if
avail abl e as spare, nay be | eased to Newspaper
Est abl i shments or News Agencies for part-tine
use between 7 p.m and 7 a.m

(2) The charges for the circuit provided for
under sub-rule (1) shall be one half of the
charges specified in clause (a) of sub-rule (1) of
Rul e 496.

(3) Junction line between Private Exchange

or Private Branch Exchanges shall not be

| eased on part-tinme basis."

9. DOT had issued a circular letter dated 18.2.1991 stating:

"(2) Revision of percentage of rental in Rent
and Guarantee cases - Rule 144 of P&T

Manual , Vol. XlI, Part - | may kindly be
referred to wherein rental for cables 1aid down
in rent and guarantee basis to be charged at

18% of the capital cost or at the standard rates
applicable to private wire, whichever is higher
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The period of guarantee has been nentioned as

10 years. This percentage of rental probably
consi st of 10% depreciation (considering
recovery of the cost of cable in 10 years), 7%
interest and 1% nai nt enance. Now Rat es

Section increased the rate of interest from?7 to
10% applicable with effect from 1-4-1990. It is
necessary that R & Grental nust be revised to
prevent |oss of revenue to the Departnent..."

10. I ndi sput abl y,” DOT had i ssued office order bearing No. 1/96 dated

30.01.1996 wherein it was inter alia provided:

In the

“The questionof fixing the tariff for 34 Mps
Data circuits onDigital Media was under

consi derati on by the Tel ecom Comm ssion for

some time. It has now been decided to fix the
following tariff for 34 Mips data circuits on
Digital Media. These tariff will be applicable

for both the national circuits and national |eg of
i nternational circuits...™

said circular letter, as regards tariff, it was stated

"I'V. These rates will be applicable only if the
circuits are provided with existing assets of the
Department. In cases where new construction

or installation is involved for whole or part of
the circuits the rental will be cal culated either
on special rates taking into account the 'cost of
construction and ot her relevant factors or on
flat rate basis whichever-is higher

V. The term nal equi prent w1l be on R&G
basis, if provided by the Departnent.
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VI. The above rates will apply only if the
entire 34 MBs streamis lead into DOT

equi prent. |f separate streans of 64 KBps/
2MBps/ 8 MBps are taken, the tariff applicable
as for 84 KBps or 2 MBs or 8 MBs as the case
may be for each systemwill apply."

The said circular letter is not a part of the Tel ecomunication
Manual which has been used only for official use. A copy corrected upto
April, 1986 is available on records. They are |loosely called as Rul es
al t hough they do not have any statutory force.

11. Rul e 237 of the Tel econmuni cati on Manual reads as under

"237. There may be cases where tel ephone
facilities are requisitioned and the cost of such
installations is abnormal such as the opening of
a tel ephone connection for a police station at
the instance of the State Government in a

renote locality, requisition of non-exchange
lines outside the local area, trunk l|lines, PBX
etc. by the Defence authorities, requisition of
Publ ic Tel ephones, PBX' s etc. by private bodies
for their own needs etc. I'n such cases, standard
flat rates nay be economical and with a viewto
ensure that the departnent gets a fair mninum
return for the capital invested, rent is fixed on
capital cost basis. In such cases guarantee is

taken fromthe party that he will retain the
facilities for a specified period at a specified
rate of rental. In all such cases, standard fl at

rates are al so cal cul ated and whi chever rate is
hi gher is quoted to the party unless it is
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definitely laid down that standard flat rate
shoul d be charged.”

12. Yet again, an internal circular appears to have been issued on
3.11.1993 wherein it was |aid down:

"2. The above rate will be applicable only if the
circuits provided with the existing |ong

di stance system of the equi pnent. In cases

where new construction or installation involved
for the whole or part of the circuit (including

| ead), the rental will be calculated either on
special rate into account the cost of
construction and other relevant factors, or on
flat rate basis as above, whichever is higher."

13. Besi des the aforenentioned, some commercial information on
| ease circuits has al so been published in ternms of Clause 7.0 of the
bookl et, as noticed herei nbefore.
14. In Swany’s Treatise on Tel ephone Rules under the Chapter
Tel ecommuni cation Facilities on Rent and Guarantee Basis, it has been
st at ed:

"The Departnment is providing certain

tel econmuni cation facilities on the basis of a

m ni mum period of hire. In respect of certain

facilities provided at the request of the public,

rent is chargeable at special rates. It will be

cal cul ated both at standard rates and on the
basis of the capital cost and higher of these two
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amounts will be charged. Such services wll

have to be guaranteed for the m ni num peri ods
at the scale prescribed Rule 206 of Tel ecom
Manual , Volurme Xl I, Part | (Fourth Edition
1986) . "

15. M. Vikas Singh, learned Additional Solicitor General appearing

on behal f of the appellants, would submt

(1) The Rul es franmed under the |ndian Tel egraph Act are binding on
the service providers.

(ii) The | ease agreenent entered into by and between the parties
havi ng categorical ly provided that circular letters would be
appl i cabl e/as regards demand of the paynment on flat basis being
hi gher than the rent and guarantee (for short "R & G'), the
i mpugned judgnent is not sustainable.

(iii) Fromthe M nutes dated 2.02.1996, it would appear that the
Iicensees were aware of the existing circular orders. Furthernore,
al though the official books are for internal use, they are avail able
in the market having been published under the nane of Swany’s

Treatise on Tel ephone Rul es.
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(iv) If under the contract, the BSNL was entitled to charge a higher

amount, the inpugned judgnent is wholly unsustai nable.

(v) The question is not whether the circulars have the statutory force
or not but a perusal of the |licence agreenent would clearly go to
show that the |icensees agreed to pay the tariff as prescribed by
DOT.

(vi) In view of clauses 4.1 and 19.5 of the licence agreenent, it nust be
hel'd that the prescribed rate and period would nean that as
prescri-bed by the authorized officer of DOT fromtinme to tine.

(vii) The licencees entered into contracts with their eyes w de open and
in that view of 'the matter as rates have been fixed by the circul ars,
the sane are only required to be forwarded to the Bill Departnent
so that they can raise bills in terns thereof.

(viii) Internms of the circulars, revision of rates were to be carried out by
the concerned departnments as woul d appear fromthe circular
Nos. 4- 31/ 86( R(Pt) dated 17.6.1988, 24-1/87-PHC (Pt) 8 dated
13.11.1988, 1-2/89-R/ pt dated 18.2.1991, 4-11/90-R dated

30.9.1991 and 4-11/90-R dated 1.4.1992 and as the respondents
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had been paying on the basis thereof, they cannot now be

permtted to approbate and reprobate.

(ix) In regard to the m ni num guarantee period, it was subnitted that
the agreement refers to the Rules and the circul ars.

The circular dated 26.11.1988 provides that it would be for a
peri od of three years. The sane was, however, later on reduced to one
year. But the circul ar dated 26.11.1998 provides that the m ni num
peri od woul d be for three years. But the sane has been rel ated back to
1988. Drawing our attention to the Resolutions dated 26.11.1998, the
| ear ned counsel woul d-contend that the respondents were aware of the
said circulars and had been acting thereupon. In any event, the contract
havi ng been entered into in Decenber 1995, the 1988 circul ar must be
held to have been known to them Qur attention in this behalf has been
drawn to the stand of the DOTin response to the legal notice issued by
the respondent which is to the foll owing effect

"Hiring of any facility by a customer fromthe
Departnent of Telecomis basically governed

by certain terns and conditions such as

paynment of rent at prescribed rate and hiring
the service/facility for a mninmmperiod. This
is generally known as terms and conditions of
the hiring contract. It may please be noted that

for each and every facility provided by DOT to
a custoner, a mninmm period of guarantee is
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invariably | aid down, the duration of which
ranges fromthree nonths to three years in the
case of facilities provided by utilizing existing
assets., i.e., without any new construction. The
m ni mum peri od of guarantee thus fixed for 2

Mo circuit is three years. Even as late as on
15.4.1998, DOT has reiterated this position in
its order No.106-7.94-PHC dated 15. 4. 1998.

There is no order till date amending revising
this provision. Since you had cited DOI' s order
12.10.99, | did go through the sane in detai
with a viewto find out whether it contained at

| east an indirect hint to indicate that there was
no necessity to prescribe a m ninum period of

| ease |l ine beyond either three nonths or one
year, as pointed out by you. There are no such

i ndi cations inthese orders as claimed by you
and resultantly I would like to make it clear in
unequi vocal terns and-as of date the m nimum
period of hire for a 2 Mops circuit, the
provi si on of which /does not involve new
construction, is three years only and in case the
line is surrendered by the hirer before the
expiry of this m ninmum period, he is bound to
pay rent for the unexpired m ni numperiod of
hire. Your contention that when the requests

for leasing the |ines were nade, demand notes
were issued for paying one year’s rental and

Ms BPL cellular was not told at that tine-that
they shoul d keep these |l eased lines for a

m ni mum peri od of three years also does not
appear to be correct. Normally when-a demand

is received for any facility, theterns and
conditions are quoted to the prospective
custonmer and only after his acceptance of the
same, steps to provide the facilities are taken
If in any exceptional case this procedure had
not been followed in respect of Ms BPL, it

may be due to the pleading of urgency and
pressure exerted by themon the respective SSA
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Heads for early provision of the facility,

rel egating the requirenment of observe the
prescri bed procedure to a secondary stage and
out of goodwi Il the SSA Heads m ght have
obliged. Even in that case, the presunption is
that the hirer is aware of the conmercia
conditions of hiring the circuits. Thus, it does
not exenpt Ms. BPL fromthe fundanenta

tariff rules that prescribe a mninmm period
hire and payment of rent for the unexpired
portion."

16. M .. Shyam Di van, |earned seni or counsel appearing on behal f of

the respondents, on the other hand, would, on the other hand, submit that
the parties entered into the agreement having regard to the commercia
representati ons nmade to them by DOT wherefor a booklet has been

issued. It was furthernore subnitted that the parties were given options,
viz., (i) the licensees coul d purchase equi pments and install the sane or
take | ease of the equipnents installed by DOFon (a) flat rate basis; or (b)
on capital cost; (ii) the parties have entered into the agreement on the
prem se that the charges will have to be paid on rent and guarantee basis.
The subsequent stand taken by the appellants herein to rai se demands on
enhanced basis relying on or on the basis of the internal circulars is
whol |y unsustai nable. Strong reliance in this behalf has been placed on

Sri Dwarka Nath Tewari and others v. State of Bihar and others [AIR
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1959 SC 249], Life Insurance Corporation of India v. Escorts Ltd. and

QO hers [(1986) 1 SCC 264] and Del hi Devel opnent Authority and

Anot her v. Joint Action Conmittee Allottee of SFS Flats and C hers

[ (2008) 2 SCC 672].

17. DOT of Governnent of India had the nonopoly of providing

tel econmuni cati on services. lndian Tel egraph Act was enacted for the

sai d purpose. The rights and liabilities of the parties have been laid
down under the Act as also the Rules framed thereunder. A contract nay

be entered into, subject to the provisions of a statute or the rules franed
thereunder. The contract, itself, may refer to the statutory provisions or
refer the same by way of incorporation by reference.

18. A contract qua contract, however, nust be consensual. It nust

neet the statutory requirenents and reasons under the provisions of the

I ndian Contract Act. Wen a contract is enteredinto by and between the
parties, what is deternminative is enforcenent of the terns and conditions
to be governed by the contract, subject, of course, to the application of
the statute and statutory provisions. Wiereas a statutory contract would
be governed by a statute, other contracts would not.

19. It is in the aforenenti oned context, the questions posed herein

before us nust be determ ned.
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20. For the aforenentioned purpose, we may begin with the

interpretation of Clause 4.1. W have noticed herei nbefore that two

options were available to the respondents who intended to operate and/

or provide cellular services in the State of Kerala, viz., (i) buying of

equi prents and installing them or (ii) DOT may install the equi pnents

whi ch may be licensed to the cellular service providers on rent and
guarantee charges. Clause 4.1 of the licence agreenent inter alia states
that (i) resources nust be identified and (ii) the area of operation should
be mutually agreed to between the parties. It also deals with what woul d

be included in the said provision. The last part of the said clause speaks
about the operation and charge of the electronic tariff passed through

these resources. It does not cover the charges for resources/ equipnents.

It does not take within its unbrage the systemitself. The tariffs in regard
to equi pnents are, therefore, not governed by the said clause. What it

envi sages may be call charges being the operation and charge of traffic
passi ng t hrough the resources.

21. If that be so, the question of raising any denand on the basis of the
circular letters did not arise at all

22. For the purpose of determ ning the questions involved in the

present appeals, we may ignore the fact that pursuant-to orin furtherance
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of the negotiations held by and between the parties, the respondents

i nported equi pnents but, for one reason or the other, as noticed

her ei nbefore, the sane could not be installed. However, the DOT in its
letter dated 30.09.1996 categorically stated that it could put up its own
equi prents under contribution work basis, which would nean that the
charges woul d be on the basis of capital cost. In view of the
af orementi oned representati ons made by the DOI, the respondents had
agreed to take the equi pment on rent and guarantee basis which was itself
cal cul ated on capital costs.

23. We are, furthernore, not concerned with the tariff order issued by
TRAI . Wat, however, may be noticed is that even the tariff order
provides for a lower tariff than the agreed rate. It will not be out of place
to notice the following chart for the purpose of appreciating as to what
was the agreed rate on the rent and guarantee on capital cost basis and

what has been denmanded:

" Nane of Date of Agreed rate W ongly Revi si on
PO conmi ssionin (rent & denmanded rent as
g guar ant ee rate (R&G per cent age
on capi tal flat rate of rent on
cost basis) basi s) per capital cost
per annum annum (in
(in rupees) rupees)

Cochin 06. 12. 96 20, 53, 048 51,00, 000 248%
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Tri vandrum 07.02. 97 1, 05, 315 15, 00, 000 1428%
(per 2 MB
stream per
annun

Cal i cut 05. 08. 97 3,97, 800 15, 00, 000 377%
(per 2 MB
stream per
annum

Thri ssur 07.02. 97 1, 38,700 6, 50, 000 1081%
(per 2 MB
st ream

Kot t ayam 06.11. 97 5,77,025 15, 00, 000 260%
(per 2 MB
stream

Pal akkad 01. 06.98 1, 76, 023 15, 00, 000 852%
(per annum
per 2 MB
st ream

Kannur 16. 10. 97 1, 94, 665 15, 00, 000 769%
(per annum
per stream

Kol | am 31.12. 97 1,24,734 15, 00, 000 1209%
(per annum
per stream

Al | eppy 12.01.99 2,20,452 15,00, 000 682%
(per annum
per stream

Such a huge difference in the contractual rate and the demand on
the flat rate could be made provi ded the contract provided therefor. The
difference adnmttedly was based upon the internal circular letters. They
m ght have been published by sone publisher but indisputably they are

not statutory in nature. They have not been franed under any statute.
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The I ndi an Tel egraph Act or the Rules framed thereunder do not provide
for issuance of such circulars. The circular letters collected at one place
are |oosely called rules. They, as noticed herei nbefore, are neant for
office use only. The directions contained in the said circular letters are
rel evant for the officers who are authorized not only to grant |icences but
al so enter into contracts and prepare bills. The circular letters having no
statutory force undoubtedly would not govern the contract. If sone
authorities have violated the terns of the said circulars, they m ght have
conmi tted m sconduct, but when a contract is entered into, the parties
shal | be bound thereby.
24, In Sri Dwarka Nath Tewari (supra), this Court held:

"9... It is clear, therefore, fromthe portion of

the preface extracted above, that Article 182 of

the Code has no greater sanction than an

adm ni strative order or rule, and is not based on

any statutory authority or other authority which

could give it the force of law. Naturally,

therefore, the learned Solicitor-General, with

hi s usual fairness, conceded that the article

relied upon by the respondents as having the

force of law, has no such force, and could not,

therefore, deprive the petitioners of their rights

in the properties aforesaid."”

In Life Insurance Corporation of India v. Escorts Ltd. and O hers

[(1986) 1 SCC 264], the case involved the interpretation of Section 29(1)
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(b) of the Foreign Exchange Regul ati on Act. It was argued that
according to paragraph 24-A. 1 of the Exchange Control Manual the sane
woul d be binding upon the Reserve Bank of India. Negativing the said

contention, this Court observed:

"There is no force whatever in this part of the
subm ssi on. “A perusal of the Manual shows that

it is a sort of guide book for authorised deal ers,
noney changers etc.-and is a conpendi um or

col lection of various statutory directions,

adm ni strative instructions, advisory opinions,
conments, notes, explanations suggestions, etc.

For exanpl e, paragraph 24-A. 1 is styled as
Introduction to Foreign Investrment in |ndia.
There is nothing in the whol e of the paragraph
whi ch even renotely i s suggestive of a direction
under Section 73(3). Paragraph 24-A. 1 itself
appears to be in the nature of a coment on
Section 29(1)(b), rather than a direction under
Section 73(3). Directions under Section 73(3),
we notice, are separately issued as circulars on
various dates. No C rcular has been placed before

us which corresponds to any part of paragraph
24-A. 1. W do not have the slightest doubt that
paragraph 24-A. 1 is an expl anatory Statenment of
gui deline for the benefit of the authorised
dealers. It is neither a statutory direction nor is it
a mandatory instruction. It reads as if it is in the
nature of and, indeed it is, advice given to
aut hori sed deal ers that they should obtain prior
perm ssion of the Reserve Bank of India, so that
there may be no | ater conplications. It is a
hel pf ul suggestion, rather than a nandate...'
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Recently in Del hi Devel opment Authority (supra), this Court held:

"66. The stand taken by DDA itself is that the
rel ati onship between the parties arises out of
the contract. The terns and conditions therefore
were, therefore, required to be conplied with

by both the parties. Terms and conditions of the
contract can indisputably be altered or

nodi fi ed. They cannot,; however, be done
unilaterally unless there exists any provision
either in contract itself or in |aw Novation of
contract in ternms of Section 60 of the Contract
Act must precede the contract maki ng process.
The '‘parties thereto nust be ad idemso far as
the ternms and conditions are concerned. |f

DDA, a contracting party, intended to alter or
nodify the ternms of contract, it was obligatory
on its part to bring the same to the notice of the
al l ocate. Having not done so, it, relying on or
on the basis /of the purported office orders
which is not backed by any statute, new terns

of contract could not be thrust upon the other
party to the contract. The said purported policy
is, therefore, not beyond the pale of judicia
review. In fact, being in the real mof contract, it
cannot be stated to be a policy decision as such

80. A definite price is an essential element of

bi ndi ng agreenent. A definite price although

need not be stated in the contract but it nust be
wor ked out on sone premise as was |aid down

in the contract. A contract cannot be uncertain
It nust not be vague. Section 29 of the Indian
Contract Act reads as under:

Section 29 - Agreenments void for uncertainty
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Agreenents, the neani ng of which is not
certain, or capable of being made certain, are
voi d.

A contract, therefore, nust be construed so as
to lead to a conclusion that the parties
under st ood the neani ng thereof. The terns of
agreenment cannot be vague or indefinite. No
nmechani sm has been provided for interpretation
of the terms of the contract. \Wen a contract
has been worked out, a fresh liability cannot
thrust upon a contracting party."

{[ See al so New I ndi a Assurance Conpany Ltd. v. Nusli Neville
Wadi a and Anr. [(2007) 14 SCALE 556]}.
25. In view of the aforenentioned |awlaid down by this Court, there
cannot be any doubt whatsoever that the circular letters cannot ipso facto
be given effect to unless they beconme part of the contract. W wll
assune that sone of the respondents knew t hereabout. W will assune
that in one of the neetings, they referred to the said circulars. But, that
woul d not mean that they are bound thereby. Apart fromithe fact that a
finding of fact has been arrived at by the TDSAT that the said circul ar
letters were not within the know edge of the respondents herein, even

assum ng that they were so, they woul d not prevail over the public
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docunents which are the brochures, comercial information and the

tariffs.

26. If the parties were ad idemas regards terns of the contract, any
change in the tariff could not have been nade unilaterally. Any novation
in the contract was required to be done on the sane terns as are required
for entering into a valid and concluded contract. Such an exercise having
not been resorted to, we are of-the opinion that no interference with the
i mpugned judgnent is called for-.

27. For i nvoki ng clauses 4.1 and 19.5 of the licence agreenment, we

may notice that the word ‘prescribed is not defined. It has not been
defined even in the Indian Tel egraph Act. It has not been defined in the
i cence. The said provision unlike clause 18.14 does not use the words
‘fromtime to time’. A contract entered into by the parties, it will bear a
repetition to state, nust be certain. It nust conformto the provisions of
the Indian Contract Act. Ordinarily, the word ‘prescribed would nean
prescribed by Rules. Section"7(2) (ee) of the Indian Tel egraph Act
provides for the Rul e maki ng power for the purpose of |aying down the
tariff. W nay not be understood to be |aying down a l'aw that in

absence of any statutory rule framed under the Indian Tel egraph Act, no

contract can be entered into. In absence of any statutory Rul e governing
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the field, the parties would be at liberty to enter into any contract
contai ning such ternms and conditions as regards the rate or the period
stipulating such terms as the case nay be. The matter mi ght have been
different if the parties had entered into an agreenment with their eyes wi de
open that the circular letter shall formpart of the contract. They m ght
have al so been held bound if they accepted the new rates or the periods
ei ther expressly or sub silentico. Wien on the basis of terms of the
contract, /different rates can be prescribed, the sane nust be expressly
stated. Wien the word ‘prescribed is not defined, the sanme, in our
opi nion, would nean that prescribed in accordance with |aw and not
ot herw se.

The respondent had two options. They were asked to choose one.
Thus, a representation was nade that they would be entitled to obtain
| ease the equi pnents (resources) at an R&G basis. Paynents have been
nmade on that basis. The question which would arise for consideration is
as to whether the basis of making a demand itself can be changed. The
answer to the said question, in our opinion, nmust be rendered in negative.
28. Section 8 of the Indian Contract Act readsas under

"Section 8. Acceptance by performng

conditions, or receiving consideration--
Performance of the conditions of a proposal, or
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the acceptance of any consideration for a
reci procal prom se which may be offered with a
proposal, is an acceptance of the proposal."

It provides the acceptance of the proposal by conduct as agai nst

ot her nodes of acceptance. It can be divided in two parts - (1)
performance of the conditions of a proposal; and (2) acceptance of any
consi deration for a reciprocal prom se which may be offered with a
proposal . 'The latter corresponds to general divisions of proposals into
those which offer a pronise in exchange for an act or acts and those
whi ch offer a promi se for exchange for a promise. The bills were raised
on the basis of the said prenmise. They were accepted. The prom se on
the part of the appellant was acted upon by the respondent. Appellants,
thus, now should not ordinarily be permtted to take a different stand.
29. Thi s aspect of the nmatter was considered in Anrit Banspati Co.
Ltd. v. Union of India [AIR 1966 All.104] wherein it was stated

"Section 8 of the Contract Act provides that

performance of the conditions of a proposal, or

the acceptance of any consideration for a

reci procal promi se which may be offered with a

proposal is an acceptance of the proposal. The

| anguage of the section is rather vague but its

meaning is clear. It is based on the principle

that if an offer is nade subject to a condition

the of fence cannot accept the benefit under the
of fer without accepting the condition. He




http://JUDI S.

NIC IN SUPREME COURT OF | NDI A Page 40 of

53

In The

Gauhati 111],

It was

40

cannot take the attitude, "I shall accept the
benefit but reject the condition"."

Uni on of India v. Raneshwarl all Bhagchand [AI R 1973
it was stated :

"Section 8 provides that performance of the
conditions of a proposal, or the acceptance of
any consideration for a reciprocal prom se

whi ch-may be offered with a proposal, is an
accept ance of the proposal. According to

Section 2(a) of the Contract Act when one

person signifies to another his willingness to do
or to abstain fromdoing anything, with a view
to obtaining theassent of that other to such act
or abstinence, he is said to make a proposal

and C ause (b) of Section 2 states that when the
person to-whomthe proposal is nade signifies

his assent thereto. The proposal is said to be
accepted. A proposal when accepted becones a
prom se. Section 2(f) enacts that pronises

whi ch formthe consideration or part of the

consi deration for each other are called

reci procal promses."

furthernore observed

"8. Some English decisions were referred to

with approval in the Patna case relied upon by
Shri Dam | think that those cases have no
bearing on and rel evancy to Section 8 of the

Act. It is nmentioned on page 59 of the Poll ock
and Mulla’s Commentary on the Indian

Contract Act, 8th Edn., that "nothing like the
terns of Section 8 occurs in the original draft of
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the I ndian Law Comm ssi oners, nor, so far as
known to us, in any authoritative statenent of
English Law' and that the terns of the Section
"appear to have been taken fromthe draft G vi
Code of New York with slight verba

alteration". It follows fromthese excerpts that
the English law has no provision parallel to
Section 8 of the Act and as such recourse to
Engl i sh decisions for determning the scope of
Section 8 may not be very apposite.

Section 7 and 9 of the Indian Contract Act
describe the various nodes-in which proposa

may be accepted and if |-may say so, Section 8
provi des the acceptance of a proposal by
conduct as agai nst ot her nodes of acceptance,
such as verbal or witten comuni cation
contenpl ated by Sections 7 and 9. Therefore,

in a way Section 8 provides undoubtedly a

uni ue provision in the Indian Contract Act. It
enbraces a case to cite an instance of a reward
offered for the finder of a lost article. If a
person restores found article to the one who

of fered the reward, wi thout acceptingthe
latter’s proposal in any other nanner, the act or
conduct or restoration itself is considered
sufficient acceptance of the proposal to nerit
the reward. True that it is an ordinary rule of
| aw t hat an acceptance of an offer made ought
to be notified to the person who nakes the

of fer. But since such notificationis required
for the benefit of the person meking the offer
the latter may dispense with noticeto hinmself if
he deens that course to be desirable. If the
person nmaking the offer to another intinates

hi m expressly or inpliedly a particular node of
acceptance the offeree can adopt that node to
concl ude a binding bargain. If a man wites to
another to send him certain goods, then the

di spatch of goods woul d surely anount to
acceptance of the offer."
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In Life Insurance Corporation of India v. Raja Vasireddy
Konmal aval | i Kanba [AIR 1984 SC 1014], this court on acceptance of
provi si ons as envi saged under Section 7 and 8 of the Indian Contract

Act, 1872 opi ned:

"Accept ance nust be signified by sone act or
acts agreed on by the parties or fromwhich the
| aw rai ses a presunption of acceptance."

Chitti on Contract at page 135 tal ks about the criteria where the
agreenment would not be held'to be in reply to acts, further agreenent is
required. It was stated :

"Even an agreenent for sale of |and
dealing only with the barest essentials may be
regarded as conplete if that was the clear
intention of the parties. Thus in Perry v.
Suffields Ltd. [(1915) 2 Ch. 187] an offer to sel
a public-house with vacant ‘possession for
7,000 was accepted without qualification. It
was held that there was a conpl ete contract
even though nmany inportant points, e.g. the
date for conpletion and the question of paying
a deposit, were |left ‘open. In another case, a
buyer and seller of corn feed pallets had
reached agreenent on the "cardinal ternms of the
deal : product, price, quantity, period of
shi pnent, range of | oadi ng ports and governing
contract terns." The agreement was held to
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have contractual force even though the parties
had not yet reached agreenment on a nunber of

ot her inportant points, such as the |oading port,
the rate of |oading and certain paynents (other
than the price) which might in certain events
becorme payabl e under the contract. And a
publisher’s oral commitnent to publish a book
has been held to anpbunt to a binding contract,
even though no details were specified in the
agreenment and nothing nore precise was said

about the author’s renuneration than that he

was to be paida royalty to be agreed, or in
defaul t” of agreement a fair one. In all these
cases, the courts took the view that the parties
i ntended to be bound at once in spite of the fact
that further significant terns were to be agreed
| ater and that even their failure to reach such
agreenment woul d not invalidate the contract

unl ess wi thout such agreenent it was

unwor kabl e or too uncertain to be enforced."

30. In the instant case, the resources to be | eased out were subject to
agreement. The terns were to be nmutually agreed upon. The terns of
contract, in terms of Section 8 of the Contract Act, fructified into a
concl uded contract. Once a concluded contract was arrived at, the parties
were bound thereby. If they were toalter or nodify the terms thereof, it
was required to be done either by express agreenent or by necessary

i mplication which woul d negate the application of the doctrine of
‘acceptance sub silentio’ . But, there is nothing on record to show that

such a course of action was taken. The respondents at no - point of tine
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were made known either about the internal circulars or about the letters
issued fromtine to tinme not only changing the tariff but also the basis

t her eof .

31. We will assume that the contention of the | earned Additiona
Solicitor Ceneral that the internal circulars are issued for their
application by the local officers. If they have conrmitted a m stake, the
same could be rectified.

32. I ndi'sputabl y, m stakes can be rectified. Mstake may occur in
entering into-a contract. I'n the |latter case, the mi stake nust be nmade
known. If by reason of a rectification of mstake, except in some
exceptional cases, ‘as for exanple, where it is apparent on the face of the
record, m stake cannot be rectified unilaterally. The parties who that
woul d suffer civil consequences by reason of such act of rectification of
m st ake nust be given due notice. Princi ples of natural justice are
required to be conplied wth. The fact that there was no m stake
apparent on the face of the records is borne out by the fact that even the
of ficers wanted clarification fromhigher officers. The m stake, if any,
was sought to be rectified after a long period; at |east after a period of
three years. Wen a mistake is not rectified for a |long period, the same,

inlaw, may not be treated to be one.
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33. Furthernore, what would be the effect of such a m stake nust be
determ ned having regard to the provisions of the Contract Act.
34. It is not a case where the contract is sought to be term nated on the
ground of a m stake. Only a higher rate is sought to be enforced on the
basis of internal circulars.
35. We have noticed hereinbefore the effect of an internal circular
There is no presunption about their correctness. Presunption of
correctness of documents is provided for in Sections 81 and 84 of the
I ndi an Evidence Act. Even the contents of a newspaper, as envisaged
under Section 81 of the Indian Evi dence Act, would not be presuned to
be correct.
36. Why publications are necessary so-as to enable the parties to take
recourse thereto has been considered by this Court in B.K Srinivasan v.
State of Karnataka [(1987) 1 SCC 658] in the following ternms :

"15. There can be no doubt about the

proposition that where a |l aw, whether

parliamentary or subordinate, demands

conpl i ance, those that are governed nust be

notified directly and reliably of the /'l aw and al

changes and additions made to it by various

processes. Wiether law.is viewed fromthe

st andpoi nt of the "conscientious good nan"

seeking to abide by the law or fromthe
st andpoi nt of Justice Hol mes’ s
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"unconsci enti ous bad man" seeking to avoid

the law, | aw nust be known, that is to say, it
must be so made that it can be known. W
know t hat del egated or subordinate |egislation
is all-pervasive and that there is hardly any
field of activity where governance by del egated
or subordinate |egislative powers is not as
important if not nmore inportant, than

governance by parlianentary | egislation. But

unli ke parlianentary |egislation which is
publicly made, del egated or subordinate

| egislation is often made unobtrusively in the
chanbers of a Mnister, a Secretary to the
CGovernment. or other official dignitary. It is,

t heref ore, necessary that subor di nat e
| egi slati'on, in order to take effect, nust be
publ i shed or promul gated in sonme suitable
manner, whether such publication or

promul gation is prescribed by the parent statute
or not. It will then take effect fromthe date of
such publication or pronul gation. Were the
parent statute prescribes the node of
publication or pronul gation that node nust be
foll owed. Where the parent statute is silent, but
the subordinate | egislation itself prescribes the
manner of publication, such a node of
publication may be sufficient, if reasonable. If
the subordi nate | egislation does not prescribe
the node of publication or if the subordinate

| egi sl ation prescribes a plainly unreasonabl e
node of publication, it will take effect only
when it is published through the customarily
recogni sed of ficial channel, nanely, the
Oficial CGazette or sone other reasonabl e node
of publication. There nmay be subordinate

| egi sl ati on which is concerned with a few

i ndividuals or is confined to small |ocal areas.
In such cases publication or pronul gati on by

ot her means nmay be sufficient.”
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In Ravi nder Kumar Sharma v. State of Assam [(1999) 7 SCC 435],
this Court stated :

"26. Newspaper reports regarding the Centra
CGovernment deci sion could not be any basis for
the respondents to stop action under the Assam
Control Order of 1961. The paper reports do

not specifically refer to the Assam Contro

Order, 1961. In fact, the Government of Assam
itself was not prepared to act on the newspaper
reports, as stated in its wireless nmessage.
Section 81 of the Evidence Act was relied upon
for the appellant, in this behalf, to say that the
newspaper reports were evidence and conveyed

the necessary infornation to one and al

i-ncl udi ng Respondents 2-and 3. But the
presunpti on of genui neness attached under

Section 81 to newspaper reports cannot be

treated as proof of the facts stated therein. The
statenments of fact in newspapers are nerely
hearsay /(Laxm Raj Shetty v. State of T.N.)."

{See al so I.T.C. Bhadrachalam Paperboards v. Mandal Revenue

O ficer [(1996) 6 SCC 634]}

37. So far as the m ni mum guaranteed period is concerned, we have

noti ced hereinbefore, that the applicability of the Rule is in doubt.

434 provides for charges private and charges for non-exchange |ines.

The Tribunal which is an expert body, opined

Rul e
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"12. W find grey areas in the subm ssions
made by both the sides. Firstly, it is not at al
cl ear whether the | ease arrangenents entered
into by the petitioner with the respondents were
covered under Rule 434 Section I X or Section
X of Indian Tel egraph Act. Rule 434 Section
| X and Section X deal with charges for Private
Wres and Non- Exchange Lines, respectively.
These two terms, viz. "Private Wres" and
"Non- Exchange Li nes", have been defined
under the Indian Tel egraph Rul es as under
"Rule 2(11) : Private Wres are those
whi ch connect two subscribers through a
depart mental exchange system whet her a
private relay set is installed at the
exchange or not and are not connected to
the local tel ephone systemand to the
general trunk net work;
kkhkkkkhhkkkhkkhhkkkhhkkkk*k
Rul e 2(33a) : 'Non-exchange lines’ are
t hose which connect two subscribers
wi t hout any departnental exchange
i ntervening."
Fromthe application fornms annexed by the
petitioner to its petition, it nmay be seen that
what was asked for was Data Circuit. Such
circuits were nore in the nature of |ong-
di stance tel ephone circuits between two cities
as may be evidenced by the follow ng I'ist of
| eased |ines obtained by the petitioner which
have been listed in the petition
Lease Circuits ot ai ned
in
1. Cochin - Thiruvanant hapuram January
1997
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2. Cochin - Thiruvanant hapuram
3. Cochin - Calicut

1997

4. Cochin - Calicut

5. Cochin - Thrissur

1997

6. Cochin - Thrissur

7. Thiruvanant hapuram - Kol | am
1997

8. Calicum - Kannur

1997

9. Cochin - Kottayam

1997

10. Cochin - Kollam

11. Cochi n - Kannur

1998

12. Cochin - Thiruvalla

13. Cochi n - Pal akkad

14. Thri ssur - Kunnankul am

15. Thri ssur - Pal akkad

July 1997
January

July 1997
February

August 1997
Novenber

Novenber
Novenber

January 1998
February

May 1998
May 1998
June 1998
June 1998

The | eased data circuits taken by the petitioner

were between two exchanges of DoT/BSNL at two
different cities. Thus, it is difficult to accept the
contention that the circuits | eased between two
exchanges of BSNL | ocated in two different cities

were covered within the anmbits of

"Private Wre"

or "Non-exchange Lines" as defined under Indian
Tel egraph Rul es. Consequently the applicability
of Rule 434 in the instant is not warranted.
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12A. W have taken note of the contention of
Respondent No.1 that by its order dated 17th June,
1988 the mininumpriod of hire for 2 Mips |ines
was 3 years and the hirer was required to pay for
the entire period in case of prenmature surrender
The rel evant question is whether this was nade
known to the petitioner or the petitioner was
expected to have a know edge of this. Fromthe
copy of the Order No.4-31/86-R(Pt.) dated 17th
June, 1988 placed on record by Respondent No. 1,
it is seen that it is a G rcular issued by one Shr
D.V.B. Rao, Assistant Director General (Costing),
Rat es Section, Departnent of Tel ecomunicatiosn
and addressed to All Heads of Telecom Circles;
Al'l Heads of Metro, Mjor and M nor Tel ephone
Districts; General Manager, MINL, Bonbay/ New
Del hi. Copies were endorsed to a host of officials,
al | bel ongi ng to t he Depart ment of
Tel ecommuni cations. It was, therefore, basically
an office circular for internal use and not a
docunent rel eased to the general public.

XXX XXX XXX
15. As a result of all that is statedin the earlier
par agraphs we hold that it has not been
concl usi vely established that the contracts for
| eased data circuits between the petitioner and the
respondents were covered under Rule 434 of the
I ndi an Tel egraph Rul es and that the m ninmum
guarantee period and penalties for premature
surrender, as indicated in Rule 434 were applicable
to these contracts. W also holdthat the petitioner
had no reason whatsoever for the non-observance
of Rule 475-A of Indian Tel egraph Rules in view
of its categorical undertaking to abide by the
provi sions of these Rules."
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38. Prima facie, the proviso appended to Section 9 and Section 10

providing for a m ni mum guaranteed period of three years does not
appear to have any application. The authorities of the DOT al so did not
think so. They proceeded on the basis of and having regard to the
phraseol ogy used in Rules 478 and 496 that mnimumperiod is only
t hree nont hs.
39. Applicability of mninmmguaranteed period of three years was
sought to be enforced froma circular letter dated 17.6.1988 only. The
effect of the said circular |etter has been discussed hereinbefore.

We have furthernmore noticed the vacillating stand taken by the
appel l ants herein in the case of C G Faxenmil. They sought to charge
the doubl e of the anobunt as prescribed in the contract on the basis that
the service which is being provided by themis close user group service.
TRAI held it not to be so. TRAlI, as noticed hereinbefore, relied upon
two circulars only, namely 13.7.1985 and 22.11.1996, the latter one
being after the contract was entered into. TDSAT, apart from hol di ng
that the said circular letters are internal docunments, did not deal with the
i nternet service providers.
40. It thereafter relied upon the circular letter dated 15.4.1998 and not

on the circular letter dated 3.6.1995, the forner having no application to
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a contract which was entered into prior thereto. Even the said letter

provi ded for three nonths nm ni mum guarantee period for |ong distance

| ease lines. Even DOT raised three nonths demand notice on or about

26. 11.1998.

41. Yet again, the DOT in its letter dated 13/14.1.1999 confirned that
paragraph A of the circular letter dated 26.11.1998 referred to Rule 496.
The parties were not ad idemas to whether these circuits being | ong

di stance l'ease |ines would be governed by which circular. Furthernore,

the authorities of the DOI, assuning that they are applicable, despite the
circular letters, consciously entered into contract for one year’s period on
whi ch the parties had acted thereupon

42. A finding of fact has been arrived at by TDSAT that the said
circular letters are not applicable’ Rule 434 was not applicable. Appea

to this Court, in terns of Section 18 of the Act is maintainable only on a

substantial question of |aw.

43. For the reasons aforenentioned, we do not find that these appeals
rai se any substantial question of (law warranting interference. The
appeal s are di snm ssed accordingly. However, i'n the facts and

circunstances of the case, there shall be no order as to costs.
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[ Lokeshwar Si ngh Pant a]

New Del hi ;
May 14, 2008




