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1. Bat hul a Nagamal'|l eswara Rao, Bat hul a Laxm narayana,
Bat hul a Seshai ah, Narne Subba Rao and Morakonda Bapa

Rao have filed this appeal against the judgment and order
dated 10th April, 2006 passed by the Division Bench of the
H gh Court of Judicature, Andhra Pradesh at Hyderabad in
Crimnal Appeal No. 942 of 2004 confirm ng their conviction
and sentences inposed upon themby the trial court.

2. In all, 12 accused, namely, B. Nagamal |l eswara Rao (A-
1), B. Laxnminarayana, (A-2), B. Gopal an, (A-3), B. Subba Rao
(A-4), B. Sreenu (A-5), B. Venkateswara Rao (A-6),

Jonnal gadda Ranu (A-7), Jonnal agadda Suresh (A-8), B

Kotai ah (A-9), B. Seshaiah (A-10), Narne Subba Rao (A-11) and
Mor akonda Baparao (A-12) were charged and tried by

Addi ti onal Sessions Judge, Guntur, for offences under
Sections 148/449/302/302 r/w 149/302 /302 r/w 149 and

427 of the Indian Penal Code [for short 'IPC] for conmtting
murder of two persons nanely, Marchavarapu Venkatarao
(deceased no. 1) and Thal luri Sanbasiva Rao (deceased No. 2)

in village Uddandar ayuni pal em

3. The VI Additional Sessions Judge, Guntur, by
j udgrment dated 31st My, 2004 convicted all the accused
(except A-3) and sentenced them as under: -

Accused
Nos.
Convi ction by Trial Court

Sentence | nposed by Trial Court
A-1
Us. 302 r/w 149, 302, 148 & 449
Life I nmprisonnent

A-2
302 r/w. 149, 302, 148 & 449
Life I nprisonment

A-4
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302 r/w. 149 & 449
Life I nprisonnent

A-5
302 r/w 149 & 449
Life I nprisonnent

A-6
302 r/w 149, 302 & 449
Life Inprisonment

A7
302 r/w 149 & 449
Life I nprisonnent

A-8
302 r/w 149 & 449
Li fe I nprisonnent

A-9
302 r/fw 149 & 449
Life Inprisonment

A-10
302 r/w 149, 302 & 449
Life I nprisonnent

A 11
302 r/w 149, 302 & 449
Life I nprisonnent

A-12
302 r/w 149, 302 & 449
Life I nprisonment

4, The accused were al so inposed a fine of Rs. 500/- each
on each count and in default of paynent of fine, to suffer S.|
for six nonths and they were al so sentenced to suffer R1. for a

period of five years and to pay a fine of Rs. 1000/- each for the
of fence under Section 449 of the IPC and in default of paynent

of fine to undergo S.1. for a period of six nonths. Al the
substantive sentences were ordered to run concurrently.
5 The trial court, however, acquitted A-4, A5 A7 to A9

fbr the of fences under Section 427, IPC. A-3 died during the
pendency of the trial and trial against him accordingly, stood
abat ed.

6. Brief facts necessary for disposal of this appeal are as
foll ows: -

Al'l the accused, deceased no.1l, deceased no.2 and other
material witnesses are all residents of village
Uddandar ayuni pal emwi thin the jurisdiction of Thulluru Police
Station. In the |ast panchayat elections held in the village
area, deceased No. 1 was el ected as Sarpanch of the village as
a candi date of Telugu Desam Party by defeating his riva
Congress Party candidate nanely, Puli Babu who had the
support of Bathula Venkateswara Rao (A-6). It was alleged
that one Tadi koda Venkateswara Rao s/ o Pedal akshni
Nar ayana approached deceased No. 1 for settlenment of the
pendi ng | and di spute between himand A-6. Deceased No. 1
al l eged to have advised both the parties to approach the village
elders and if their dispute still remained unsettled, then they
coul d approach the competent court of law. It was alleged
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that A-6 bore grudge agai nst deceased no.1 as the latter was
trying to support Tadi kol ana Venkateswara Rao in the said
matter.

7. On the day of occurrence i.e. 18th July, 1996 around 6: 30
p.m Rama Mhan Rao, son of A-6 was nurdered at the

outskirts of the same village. The accused persons believed
that Tadi kol ana Venkat eswara Rao mi ght have murdered the

son of A-6. On the sane day at about 7:30 p.m M

Shakuntala (PW1), wife of deceased no.1l, was standing on the
verandah of their house, while deceased no. 1 and deceased
no.2 were chit-chatting with M Srihari (PW2) and B

Sat hyanarayana (PW3) - both friends of deceased no.1, in
front of the house of deceased no.1, they noticed a group of
men armed wi th dangerous weapons novi ng towards the

house of deceased no.1l. On the advice of PW3, deceased no.1
and his wife PW1 rushed inside the house and bolted its door
frominside. Inthe neanwhile, \all the twelve accused
trespassed i nto the house and conm tted m schief by breaking
the tel ephone and ot her valuable articles lying in the house of
deceased No. 1l and in the process, the accused noticed
deceased no. 1 concealing hinmself in the bedroom The

accused attacked deceased no. 1 indiscrimnately with | etha
weapons. It was the case of the prosecution that A-3 stabbed
deceased No.1 with/a crow bar thrice bel ow stonmach and in
left side of his abdomen. A-1 assaulted deceased no.1 with a
knife on both sides of the neck and chest. A-2 hacked on the
ri ght upper armand A-3 cut the right wist of deceased no.1
with a crow bar. Thereafter A-1to A-3 continued inflicting
injuries on other parts of the body of deceased no.1 in the
presence of his wife PW1 and as a result of severe injuries,
Venkat eswara Rao deceased No. 1l died at the spot. It was

all eged that the rennining accused chased Thalluri Sanbasiva
Rao deceased No. 2 who tried to escape fromthe scene of
occurrence when A-6, A-10, A-11 and A-12 attacked deceased
no.2 with axe, spears and crow bars.” As a result of multiple
injuries suffered by deceased No. (2 upon his body, he died in
t he bat hroom of the house of deceased No.1l. The whole

i ncident was witnessed by P.Ws. 1, 2 and 3. On seeing the
accused persons mercilessly attacking and assaul ting

deceased No. 1 and deceased No. 2 with dangerous weapons,
both PWs-2 and 3 got frightened and they escaped fromthe
scene of occurrence by junping over the wall of the house. A-
4, A-5, A7, A-8 and A-9 in the process damaged the doors,

wi ndow gl ass panes of the house, notorcycle, television, etc. of
deceased no.1l. Al the accused thereafter left the scene of
occurrence.

8. On receiving the informati on about the incident, P
Magbool Khan (PW11) Sub-Inspector of Thulluru Police

Station, rushed to the scene of occurrence and noticed the

dead bodi es of deceased No. 1 and deceased No. 2 lying in the
house of deceased No.1l. He recorded the statenent of P.W 1

at about 9:00 p.m (Exhibit P-1). On the basis of Exhibit P.1,
PW8 \ 026 Head Cosntable P. Mallikarjuna Rao of Thulluru Police
Station registered First Information Report (F.1.R) in Crine
No. 63/1996 under Exhibit P-5. Thereafter, K Babu Rao (PW
13), Circle Inspector of Police, took up investigation and
conduct ed Panchnama (Exhibit P-2) of the scene of occurrence

in the presence of B. Subba Rao (PW5), held inquest over the
dead bodi es of both the deceased in the presence of M Subba
Rao (PW6) and Puli Sanbayya (PW7) and prepared a joint

| nquest Report (Exhibit P-4). Then, P.W 13 got the scene of
occurrence phot ographed through J. Rambabu (PW9). On

recei pt of requisition fromthe Police on 19th July, 1996, Dr. K
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Mahi pal Reddy (PW 12) hel d autopsy over the dead bodies of
deceased nos. 1 and 2 and issued post nortemcertificates

[ Exhibits P9 and P10O[ respectively. He opined that both the
deceased appeared to have died due to nultiple injuries. On
6t h August, 1996 at about 8:00 a.m P.W 11 arrested A-7, A-8
and A-9. On 23rd August, 1996, he arrested A-2 and A-11
whereas A-1, A-3, A-4, A-6 and A-10 were arrested by PW11

on 8th Septenber, 1996.

9. After conpletion of the investigation and after receipt of
the post mortemreport, charge sheet was fil ed against the
accused persons in the Court of Additional Mnsif Magistrate,
Mangal agiri. Additional Minsif Magistrate conmitted trial to
the | earned Sessions Judge, Guntur who, in turn, made over

the trial of the case to the court of 2nd Additional Sessions
Judge, @untur. The learned Additional Sessions Judge,

Guntur framed charges under Section 148 | PC agai nst A-1, A-

2, A-4 to A-12 and under Section 449 of |PC against A-6, A-10
to A-12 and under Section 302 read with Section 149 | PC
against A-4, A5 A7 to A-9. Al the accused persons pl eaded
not guilty to the charges and claimed to be tried.
Subsequently, the trial of the case was transferred to VI
Addi ti onal Sessions Judge, GQuntur.

10. The prosecution in support of its case exam ned as nmany
as 13 witnesses. |In their statements recorded under Section
313 of the Code of Crimnal Procedure [for short "Cr.P.C], the
accused deni ed their i nvol venent in the crinme and pl eaded

fal se inplication on suspension.  I'n defence, the accused have
exam ned Thunmal a Veeraiah Chowdary (D. W 1), Machiraju

Koti Surya Prakasharao (D.W 2), Yethirajula Srinivasarao
(D.W3) and Garji Ranbabu (D.W 4). The trial court, on
scrutiny of the evidence on record, held the accused guilty of
the aforesaid offences and, accordingly, convicted and
sentenced them

11. Bei ng aggrieved, the accused filed the appeal under
Section 374 Cr.P.C. before the Hgh Court and the Hi gh Court,
confirmed the conviction and sentence inposed upon A-1, A-2,
A-10, A-11 and A-12 by the trial court.  The H gh Court,
however, has acquitted A-4, A-5, A-6, A7, A-8 and A-9 of al
the charges levelled against them Now, A1, A2, A 10, A-11
and A-12 are appellants before us in appeal

12. We have heard the | earned counsel for the parties and
with their assistance exam ned the judgment of the H gh Court
and re-appraised the entire material evidence placed on
record. M. P.S. Patwalia, |earned senior Advocate appearing
on behalf of A1, A2, A9, A 11 and A 12, assailed the
judgrment of the High Court inter alia contending :-

(1) that the H gh Court erred in not considering the fact
that there is unconscionable delay of 16 hours in

sending the FIR (Ex. P5) to the Magistrate especially

when the Police had taken the statement of PW1 at

7.30 p.m itself regarding the conm ssion of the

of fences on the basis of which the FIR was recorded at

9.00 p.m in the Police Station. According to him the
unexpl ai ned delay in sending the FIR to the Mgistrate
created a serious doubt about the correctness and

trut hful ness of the prosecution case. He enphasi zed

that the FIR on the face of it indicates that the sane

was prepared after due deliberation and consultation

between PW1, and other interested witnesses in

conni vance of the police. He submitted that if FIR was

in existence at 11:00 p.m on 18.07.1996 in which the
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names of A-8 and A-9 were nentioned as assail ants,

they coul d have been arrested by the Investigating

Oficer on the spot itself as the evidence shows that

they were present at the scene of occurrence when

police reached the place and this circunstance woul d

al so prove that the FIR was a tainted, anti-tined and

anti -dat ed docunent prepared by the police around

3:00 p.m on 19.07.1996.

(ii) that the testinmony of PW1, wife of deceased No.1 is
whol |y unreliable, unbelievable and inherently

i mpr obabl e and has been wongly believed by the

Courts below. If she was shocked into silence at the
time of incident of nurder it could not have been

possi ble for her in the normal course to have given
precise details of the injuries being inflicted by each of
the accused with a particular weapon on different

parts of the body of deceased No. 1. According to the

| ear ned counsel , PW-1is not an eye witness to the

i nci dent of murder and she has been projected |later on

by the Investigating Oficer after receipt of the injuries
statenments fromthe doctor who conducted the post

nortem over the dead bodies of both the deceased,

ot herwi se PW1 could not have accurately detailed the
precise injuries on 'the body of deceased No.1l in her
statenent (Ex. P1)

(iii) that the Hi gh Court has disbelieved the testinony of
PW3 in regard to the presence of A-4to A-9 at the

scene of occurrence and their participation in- the

conmi ssion of crine and, therefore, they were given
benefit of doubt. The conviction of A1, A-2, A 10, A

11 and A-12 relying upon the sane set of evidence of

P.W 3 being one of the accused in FIR No. 64/1996

for the nurder of A-6, therefore, is not proper and
sustainable as PW3 is positively an interested w tness
to frame the appellants in a false case.

13. M. R Sundaravardhan, | earned seni or counsel for the
respondent-State on the other hand contended that the

reasons given by the trial court as well as by the Hi gh Court
for recording the order of conviction of the appellants are
based upon proper appreciation of evidence |ed by the
prosecution in the case. According to the learned counsel, the
courts bel ow have accepted the explanati on of the prosecution
for causing delay in subnmitting the FIRto the Magistrate and
therefore, this Court shall not be obliged to disturb the finding
of facts recorded by Courts below. He then submitted that
nerely because P.W 1 and P.W 3 the two eye wi tnesses are
relative and friend respectively of deceased no.1, their
testinony cannot be disbelieved and di scarded on this premse
only as their evidence corroborated by other evidence is
cogent, clear and satisfactory with the hypothesis of the guilt
of the appellants and this Court should be slowto interfere in
the well-reasoned and well-nerited judgnents of the courts

bel ow.

14. We have given our anxious consideration to the riva
contentions of the | earned counsel for the parties. The
argunents put forward by M. Patwalia although are extrenely
attractive, yet we find ourselves unable to agree with the sane.
It is no doubt true that FIR (Ex. P5) cane to be recorded at

11: 00 a.m on 18.07.1996 in the Police Station by Head
Constable P. Mallikajunarao (PW8), who was posted at the
relevant tine at Police Station, Thulluru. The incident of

mur der of deceased No. 1 and deceased No. 2 took place at

7:30 p.m on 18.07.1996 as per Conplaint (Ex. Pl) made by
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PW1 to Sub-Inspector Magbool Khan (PW11), which was sent

to Police Station, Thulluru, through PC No.2896 for
registration of the FIR It has conme in the cross-exam nation
of PW8 that the distance between Police Station, Thulluru

and Mangal agiri where the Magistrate holds court is about 20
knms. PWS8 categorically stated that FIR (Ex. P5) was

regi stered by himat 11:00 p.m on 18.07.1996 and even if the
copy of the FIR was to be sent to the Magistrate during the

m d-night, it was not possible for the Police Constable to take
the FIR and deliver the same to the Magistrate at Mangal agir
on the intervening night of 18/19.07.1996 as there was no

bus service avail able during the night tine between the two
places. The trial court in its judgnent observed that the FIR
was received by the Magistrate at 4.00 p.m on 19.07.1996.

The trial court has noticed but not accepted the contention of
the | earned counsel for the accused persons that in these

ci rcunst ances the statenment of PW1 (Ex. P1) m ght have been
recorded at 3.00 p.m on 19.07.1996 at vill age

Uddandayuni palem and fromthe village itself the statenent

m ght have been sent to Mangalagiri \in a police vehicle and
therefore, the sanme was received by the Magistrate at 4.00

p.m on 19.07.1996. W have independently scrutinized the

evi dence of PW1 and PW11, the Investigating Oficer. It is
their clear and consistent testinony that statement (Ex. P1)
was recorded at 9.00 p.m on the night of 18.07.1996 after the
i nci dent of murder had occurred at 7.30-p.m . It is undisputed
fact that one Ramampbhanarao, son of A-6, was nurdered on

the sane evening at about 6.00 or 6.30 p.m at the outskirts of
vi |l age Uddandayuni palem It is-the evidence of PW11, Sub-

I nspector of Police, that about 7.15 p.m M Venkatarao
informed himthat his rival group of nmen armed with deadly
weapons was noving towards their village and on receiving the

i nformati on he al ong with other police personnel had

i medi ately proceeded to vill age Uddandayuni palemin a

private jeep for maintaining lawand order. PW Head
Constabl e, in cross-exam nation, corroborated the version of
PW Sub-1nspector of Police, that ‘on 18.07.1996 around 7. 15
p.m on receipt of the information.in regard to sone incident of
violence in the village, P.W 11 along with five staff menbers
left the Police Station for maintaining |aw and order in the
village. PW8 sent FIR (Ex. P5) to the Magistrate through PC
No. 2896 who brought statement of PW1 [Ex. P-1] at 11:00

p.m to the Police Station. PW13, Crcle Inspector of Police,
stated that on the md night of 18/19.07.1996 at about 00.15
hours he received a copy of express FIR through PC No.2896

di scl osing the incidents of nurder of three persons-in village
Uddandayuni pal em The endorsenent made on FIR (Ex. P5)

by the Magistrate on its bare perusal would reveal that he
received a copy of the F.I.R through PC No. 1293 and not
through PC No. 2896 as deposed by P.W 8. It appears from

the record that PC No.2896 handed over a copy of express FIR
to PW13, Circle Inspector of Police, at village
Uddandayuni pal em at 00. 15 hours on the intervening night of

18/ 19.07.1996 and then constable PC No. 1293 m ght have

been deputed to deliver the FIR (Ex. P5) to the Magistrate at
Mangal agiri. The trial court in its judgnent observed that
keeping in view the serious and tense situation in the village
because of the nmurder of three persons on the sane evening,
the entire staff of Police Station was deputed to maintain | aw
and order problemthere. Qut of the victins, one was the son
of A-6, ex-Sarpanch of the village, whereas deceased No.1l was
the sitting Sarpanch of the same village. Taking these
circunstances into consideration, the trial court held that
there was no delay in lodging the FIRwith the police and del ay
in sending a copy of the FIRto the Magistrate was a result of
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shortage of police personnel who could not be deputed to
deliver the sane to the Magi strate during the ni ght of
18.07.1996 or in the early hours of 19.07.1996. The Hi gh
Court has re-examned the evidence on record and hel d that

the delay in sending FIR to the Magistrate was not deliberate
or intentional, but because of sone technical errors commtted
by the Investigating Oficer during the course of investigation
of the case which could not be found fatal to the case of the
prosecution, especially when the Investigation Oficer was not
cross-examni ned on this point.

15. M. Patwalia, in support of the subm ssion that the FIR
(Ex. P5) was anti-tined and anti-dated and delay of 16 hours

in sending the FIRto the Magistrate woul d cast a serious

doubt of its correctness, has relied upon the decisions of this
Court in Thulia Kali v. The State of Tami| Nadu [(1972) 3 SCC
393]; Arjun Marik & Ors.v. State of Bihar [(1994) Supp. (2)
SCC 372];  Meharaj Singh (L/Nk.) v. State of U P. [(1994) 5
SCC 188]; 'Thanedar Singh v. State of M P. [(2002) 1 SCC 487]
and Kunju Mihamed Alias Khunmani & Anr. v. State of Kerala

[ (2004) 9 SCC 193].

16. It is not in dispute that this Court in series of
judgrments has repeatedly and consistently enphasized that

First Information Report in a crimnal case is an extrenely
vital and val uabl e/ pi ece of evidence for the purpose of
corroborating the oral evidence adduced at the tine of trial
The i nportance of the report can hardly be over- estinated
fromthe standpoint of the accused.” The object of insisting
upon pronpt | odging of the report to the police in respect of
conmi ssion of an offence is to obtain early information
regardi ng the circunstances in which the crine was

conmitted, the nanes of the actual culprits and the part

pl ayed by themas well as the nanes of the eye-witnesses
present at the scene of occurrence and requirenment of sending
the FIR to the Magistrate forthwith is to enable the Mgistrate
concerned to have a watch on the progress of the

investigation. In Thulia Kali v. (State of Tam | Nadu (supra), it
is held that delay in lodging the First Informati on Report often
results in enbellishnent which is a creature of after-thought.
On account of delay the report not only gets benefits of the
advant age of spontaneity, danger creeps in of the-introduction
of col oured version, exaggerated account of connected story as
a result of deliberation and consultation. It is held that in
order to avoid all criticisns of the defence, it is therefore
essential that the delay in lodging of the First Information
Report shoul d be satisfactorily expl ained.

17. In Arjun Marik & Ors. v. State of Bihar (supra), this Court
hel d that Section 157 of Cr.P.C. mandates that if, from

i nformation received or otherwise, an officer in charge of Police
Station has reason to suspect the conmi ssion of anoffence

whi ch he is enpowered under Section 156 to investigate, he

shall forthwith send a report of the same to the Magistrate
enpowered to take cogni zance of such of fence upon a police
report. Section 157, C.P.C. thus, in other words, directs the
sendi ng of the report forthwith, i.e. wthout any delay and

i medi ately. Further, Section 159 C. P.C. envisages that on
recei ving such report, the Magistrate may direct an

i nvestigation or, if he thinks fit, to proceed at once or depute
any other Magistrate subordinate to himto proceed to hold a
prelimnary inquiry into the case in the manner provided in

the Code of Crimnal Procedure. The forwarding of the

occurrence report is indispensable and absolute and it has to

be forwarded with earliest despatch which intention is inplicit
with the use of the word "forthwith" occurring in Section 157,
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whi ch nmeans pronptly and w t hout any undue delay. The

pur pose and object is so obvious which is spelt out fromthe
conbi ned readi ng of Sections 157 and 159 Cr.P.C. It has the
dual purpose, firstly to avoid the possibility of inprovenent in
the prosecution story and introduction of any distorted version
by del i berations and consultation and secondly to enable the
Magi strate concerned to have a watch on the progress of the

i nvesti gation.

18. In Meharaj Singh (L/Nk.) v. State of U P. (supra), this
Court held that delay in sending special report to the

Magi strate or failure to send copy of the FIR to the Medica
Oficer along with dead body for post nortem and absence of

its reference in inquest report can give rise to an inference that

the FIR had been anti-tined and had not been recorded till the

i nquest proceedi ngs were over at the spot by the Investigating
Oficer.

19. Again in Thanedar Singh v. State of M P. (supra), this

Court hel'd on facts that failure of the prosecution to clear
doubt regarding the date and time of ‘recording of the FIR and
delay in sending FIR to Magi strate cast a serious doubt on the
correctness of the FIR

20. In Kunju/Muhamred Alias Khumani’ & Anr. v. State of
Kerala [(2004) 9 SCC 193], this Court reiterated that the del ay
in sending the FIR to the Magi strate w thout giving satisfactory
expl anati on creates a serious doubt about the prosecution

case. In that case it was found: (a) the statenent of PW1 that
the conpl ai nt was signed on the md night of 3.11.1991; (b)

FIR reaching the Jurisdictional Magistrate nore than 36 hours
after the incident in question though the court is situated in
the sane town; (c) the evidence of the doctor as to the
presence of rigor nortis on the body of the deceased indicating
deat h must have occurred nuch earlier than 8.15 to 8.30 a. m

on 03.11.191 and (d) recording in the inquest report (Ex. P6)
that the body of the deceased when exanmi ned was found to be
cold and frozen. |In the circunstances noticed above, the

Court held that, delay of nore than 36 hours in sending the
FIRto the Magistrate created a serious doubt about the
prosecution case and had found the accused persons entitled

for benefit of doubt.

21. We have earlier pointed out that in the present case
there was a delay of about 16 hours in sending the FI R (Ex.
P5) to the Magistrate, but the explanation as recorded by the
trial court that the najority of the police personnel were
deputed in village Uddandarayuni pal em for mai ntai ning the
| aw and order situation which was too tense in view of the
nmurder of three men of the village on the sane evening, we do
not find any cogent and convincing reason for doubting the
correctness and truthful ness of the FIR which was pronptly
| odged in the Police Station at 9:00 p.m in relation to the
mur der of deceased No.1 and deceased No.2 at about 7:30
p.m The Investigating Oficer in cross-exam nation denied the
suggesti on of the defence that Ex. Pl was brought into
exi stence around 2:35 p.m or 3:00 p.m on the next day, i.e.
19.07.1996, after a good deal of consultations and
confabul ations with the | eaders of rival group of the accused
and particularly after observing the injuries on the dead body
of deceased No. 1. He categorically stated that he recorded the
statenment (Ex. Pl1) nade by PW1 between 9:00 p.m to 10:00
p.m on 18.07.1996 and on conpl etion thereof, the sane was
sent through P.C. No. 2896 to the Police Station for
registration of the FIR and after registration on the same
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const abl e brought the copy of the FIR to the scene of
occurrence at about 12:00 mid night and thereafter PW11

took up further investigation of the case. A suggestion of the
defence that his superiors also aided in fabrication of Ex. P1
and under their instructions he had not only anti-timed but

al so anti-dated the FIR and planted w tnesses and havi ng

done so he deposed fal sely against the accused persons, has
categorically been denied by him

22. The evidence of PW1 was attacked by A-1, A2, A3, A
10, A-11 and A-12 on the ground that her presence at the

rel evant time on the spot on the day of occurrence was
doubtful as in the nmorning she had gone to the house of her
daughter at Vijayawada and was sunmoned after the incident

of murder for making the statenent (Ex.Pl) on the basis of
which FIR came to be registered. W have independently
scrutini zed the evidence of PW1, wi fe of deceased No.1l. It is
her cl ear and consi stent evidence that on 18.07.1996 at about
7:30 p.m ‘while she'was standing at the verandah of her house
and her husband along with Talluri Sanbasivarao (deceased
No.2), M Srihari (P.W 2), B. Satyanarayana (P.W 3) and sone
nore persons were chit-chatting in front of their house, she
saw about 40 persons armed wi th dangerous weapons rushing

to their house and on seeing them P.W 3 asked her and her
husband Venkatarao /'to conceal thenselves inside the house

ot herwi se they woul d be killed by the rival group men.
According to her, A1, A2, A4to A 12 along with A-3 cane to
the verandah of their house and after breaking open the doors,
they caused damage to the T.V. and other articles lying in the
rooms. A-3 was arnmed with crowbar, A-1 was armed with

knife, A-2 was having an axe in his hand. ~They entered into
their bedroomthrough the bottom portion of the door. Wen
her husband was standing at the corner of the bedroom she
requested A-1 to A-3 not to harm her husband. A-1 pulled her
asi de and A-3 stabbed her husband thrice with the crow bar.
A-2 assaulted himon the right arm -~ When her husband fel

down on the floor, A1 to A-3 indiscrimnately inflicted nore
injuries on his body. Thereafter, her nother-in-|aw knocked
at the door of the house and on opening the door she was

i nfornmed by her mother-in-law that A-6, A-10, A-11 and A-12
had rmurdered Tal luri Sanbasi varao (deceased No.2) in their

bat hroomwith crow bars and axes. The trial court as also the
H gh Court both have accepted the evidence of PW1 inits
entirety without any suspicion and enbellishnent The

deceased No. 1l sustained as many as 26 injuries on his body

as noticed by Dr. K Mhipal Reddy (PW12) in post nortem
certificate (Ex. P10). The cause of death of deceased No.1 in
the opinion of the doctor was due to nultiple injuries

sustai ned by himw th sharp-edged weapon. Ex. Pl, which

was the earliest version of the incident of nurder narrated by
PW1 to the police would reveal that she had categorically
naned A-1, A-2, A-3 (A-3 died during the pendency of the
trial), A-10, A-11 and A-12 as assailants who nercilessly
inflicted nultiple injuries on al nost every part of the body of
her husband with | ethal weapons resulting in his death. The
evi dence of PW1 finds corroboration fromthe nedi ca

evi dence. Despite |lengthy cross-exani nation, nothing has

been elicited to discredit and discard her testinony, which has
remai ned unshattered and consistent. A suggestion of the

def ence that A-10 was unable to wal k without assistance of

any person as he, at the relevant tine, was aged about 70
years, has been denied by her. She categorically reasserted
that firstly A-1 to A-3 encircled her husband and then A-1
assaulted himthrice with knife, while A2 assaulted himon
the right fore-armwith an axe and again A-1 and A-3 one after
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the other inflicted nore severe injuries on the body of her
husband with the weapons they were holding in their hands.

A series of suggestions were put to her by the defence: (a) that
on the norning of the day of the incident of rurder of her
husband she had gone to Vijayawada to | ook after her

daught er Vasavi who was sick, (b) she was not present in the
village and that about 10:00 p.m or 11:00 p.m she was called
fromVijayawada, (c) after due deliberation and consultation
anong her well-wi shers and rel atives, she got conplaint (Ex.
P1) fabricated at about 2 0' clock in the intervening night of
18/19.07.1996, (d) the contents of Ex. P1 were not stated by
her and she only subscribed her signatures thereon and (e) the
police also contributed their role in fabricating her statenent
(Ex. P1) have enphatically and categorically been deni ed by
her. She, however, adnmitted that A-6 is a | eader of one group
in her village, but she denied that on account of ill-feelings
between two rival groups of the people in the village, a false
case was foisted against the appellants by her. She also

deni ed 't he further suggestion that none of the appellants was
responsi bl e for causing death of her husband or the death of
Sanbasi varao, deceased no. 2.

23. The testinony of this wi tness has been corroborated by
PW 3, another eye-wi'tness of the occurrence and PW11, the
Investigating Oficer.  The presence of PW3 on the scene of
nmurder has fully been established. It is the evidence of PW3
that on 18.07.1996 at about 7.30 p.m he along with PW2,
deceased No.2 and few nore peopl e was present in the house

of deceased No. 1 and when they were chit-chatting in front of
the house, all the accused persons arned w th crow bars,
spears, axes and knives rushed to the house of deceased No.1
and on seeing them he advised deceased No.1 and his wife

PW1 to conceal thenselves inside their house as he

appr ehended sone danger to the life of deceased No. 1. PW 1
and deceased No. 1 went inside their house and bolted the

door frominside. He saw that out of twelve accused persons
hal f of them had surrounded t he house of deceased No.1 and

the remaini ng accused chased deceased No. 2, who was

running to his house, which is at a distance of 10 yards from
the house of deceased No.1l. He saw A-6, A-10, A-11 and A-12
br eaki ng open the door of the bathroom of deceased No. 1

where they killed deceased No.2 with crow bars, axes and
spears. In his presence, the police conducted i nquest over the
dead body of both the deceased persons. The Hi gh Court

found that deceased No.2 sustained nore than 22 injuries on
hi s body as noticed by doctor in post nmortemcertificate (Ex.
P9). According to the opinion of the doctor, the cause of death
of deceased No.2 was due to nultiple injuries. . The H gh Court
has given the details of the injuries sustained by both'the
deceased at pages 8 to 14 of the judgnent. We do not think it
necessary to reproduce the details of those injuries again in
this judgnent for unnecessarily burdening the record as the
death of both the deceased due to the injuries sustained by
themon their bodies is not in dispute. PW3 also stated that
i nquest on the dead bodi es of deceased No. 1 and deceased

No. 2 was conducted by the police in his presence. In spite of
| engt hy cross-exam nation, his testinobny has not been
shattered or inpeached by the defence. A suggestion of the
defence that for the past four days fromthe date of recording
of his statenent in the court, he was tutored to give evidence
agai nst the accused persons has categorically been denied by
him He has adnmitted that he was framed as an accused in

the murder of the son of A-6.

24. PW2 in his deposition stated that at about 7.30 p.m
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on 18.07.1996 he along with PW3, deceased No.1l, deceased

No. 2 and sonme persons were chit-chatting in front of the

house of deceased No.1l. PW1, wife of deceased No.1, was
sitting on a cot in the verandah. At that tine, a group of nen
had gathered on the road side raising slogans near the house
of deceased No. 1. PW3 requested deceased No. 1 and his

wife PW1 to conceal thenselves inside the house. They both
went inside the house and bolted the door of their house from
i nsi de. On seeing the accused persons arnmed w th dangerous
weapons, he along with PW3 rmade good their escape fromthe
scene of occurrence by junping over the northern side

conpound wal | of the house of deceased No.1l. On coming to
know about the arrival of police, he went to the house of
deceased No.1 and found deceased No. 1 and deceased No. 2

lying dead in a pool of blood. The inquest report of the dead
bodi es of deceased No.1 and deceased No.2 was conducted

and prepared by the Investigating Oficer in his presence.

25. The evi dence of PW-6"and 7 would go to show that they
were present on 19.07.1996 at about 3.00 a.m when the

pol i ce conducted inquest on the dead body of deceased No.1

under Ex. P3 and on the sane day at about 5.30 a.m, inquest

on the dead body of deceased No.2 was conducted under Ex.

P4. Both these witnesses are nmediators.  They stated that
deceased No.1l and deceased No.2 died as a result of fata
injuries sustained by them Both these w tnesses have
categorically stated about the descriptive particulars of the
scene of occurrence at the house of deceased No. 1.

26. D. Sivanagendramma (PW4) is the wife of deceased
No.2. It is her evidence that on receiving the information of
her husband’s death, she went to the house of deceased No.1
where she spotted her husband Iying in a pool of blood in the
bat hroom Not hi ng substantial has been elicited from her
cross-examni nation by the defence to disbelieve and discredit
her evi dence.

27. PW11 is the Investigating Oficer. It i's his evidence
that on 18.07.1996 around 7:15 p.m_ he was inforned on

tel ephone by M Venkatarao (deceased No. 1), the then

Sar panch of village Uddandarayuni pal ayemthat a group of

men raising slogans and carryi ng dangerous weapons in their
hands was noving towards his house with clear intention to
conmit offence and requesting the police to cone to the village
to defuse the tense situation. He, in turn, informed the

| nspector of Police, Amaravathi, through VHF and hi nsel f
alongwith staff menbers proceeded to the village to maintain

| aw and order problem The Inspector of Police, Amaravathi,
|ater on came to the village. Wen he reached at the house of
M Venkat arao, he found his dead body lying in a room and

al so spotted the dead body of deceased No.2 in the“bath room

of the house of deceased No.1l. On receiving necessary
instructions fromlnspector of Police, P.W 11 recorded the
statement (Ex. P-1) of P.W 1 at about 9.00 p.m and obtained
her signatures thereon. He sent the said statenent through

PC No. 2896 to Police Station, Thulluru, and instructed PWS8,
who was in charge of Police Station, to register the case. He
handed over the investigation to the Inspector of Police. He
arrested some of the accused persons on different dates. On
exam nation of the evidence of this witness, it stands proved
that he read over the statement (Ex. P1) to PW1, who

admitted the contents thereof to be correct.

28. The High Court, on re-exanination and re-appraisal of
the evidence of PW3, PW11 and ot her evidence on record,

held that the presence of A-4 to A-9 on the scene of occurrence
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has not been proved by the prosecution by |eadi ng cogent,

sati sfactory and convinci ng evidence to prove that the said
accused persons were the nenbers of unlawful assenbly and
shared conmon object with the other accused with an

intention to elimnate deceased No. 1 and deceased No.2. The
evi dence of P.W 10 the then SDPO, Guntur, who partly
conducted the investigation of the case, would prove that on
the day of incident of rmurder, A-5 attended to the work of
general |aboratory of Water Treatnent Unit of VTIPS situated at
a distance of 40 knms. fromthe scene of occurrence. H's

evi dence woul d al so di sclose that A-5 was present in the
Thermal Power Station from4.30 p.m to 8. 30 p.m on the day
of occurrence which, according to the prosecution, took place
at about 7.30 p.m In these circunstances, the possibility of
A-5 participating in the conmi ssion of the crime has been
rightly ruled out by the High Court. W find not an iota of
evi dence on record-to prove that A-7 and A-8 had shared the
conmon /i ntention to elimnate deceased No.1 and deceased

No. 2. ' Not'hi ng has been brought on record to show that they
were inimcal against deceased No.1 and deceased No.2 so as
to cause their death. The evi dence against A-5 to A-9 was not
sati sfactory and convincing to connect them both the

conmi ssion of the crime and, therefore, we have no hesitation
to accept the reasoning recorded and finding arrived at by the
Hi gh Court in acquitting A-4 to A-9 by giving them benefit of
doubt .

29. It is by now well-settled that nmere relationship of the
Wi t nesses cannot be the sol e basis to discard or disbelieve

their evidence if it is otherwise found to be believable and
trustworthy. However, when the Court has to appreciate the

evi dence of any interested witness it has to be very careful in
wei ghing their evidence. 1In other words, the evidence of an
interested witness requires greater care and caution while
scrutini zing his evidence. The Court has to address to itself
whet her there are any infirmties in the evidence of such a

wi t ness; whether the evidence is reliable and trustworthy and
whet her the genesis of the crinme unfolded by such an incident

is probable or not. |If the evidence of any interested w tness or
arelative on a careful scrutiny is found to be consistent and
trustworthy, free frominfirmties or any enbellishment there

is no reason not to place reliance on the sane (see Arjun Marik
& Os. v. State of Bihar [(1994) Supp. (2) SCC 372].

30. In Mehraj Singh v. State of U P.-(supra), this Court held
that testinmony of interested witness cannot be rejected on the

sol e ground of interestedness but should be subjected to close
scrutiny.

31. In Anil Sharma & Ors. v. State of Jharkhand [(2004) 5
SCC 679], this Court reiterated and re-enphasisd that the
testinony of related witness, if after deep scrutiny found to be
ot herwi se truthful and credi ble, cannot be discarded on the

sol e ground of interested w tnesses. Again, in Bhimpa
Chandappa Hosamani & Ors. v. State of Karnataka [ (2006 (11)

SCC 323], it has been held that credibility of the witness is to
be tested by reference to the quality of his evidence which

nmust be free of any blem sh or suspicion, nust inpress the

court as wholly truthful, must appear to be natural and so
convincing that the court has no hesitation in recording a
conviction solely on that basis.

32. In a recent decision, this Court in S. Sudershan Reddy
& Os. v. State of A P. [(2006) 10 SCC 163] held that
relationship is not a factor to affect the credibility of a w tness.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

14

It is more often than not that a relation would not conceal the
actual culprit and make al |l egati ons agai nst an i nnocent

person. Foundation has to be laid if plea of false inplication is
made. I n such cases, the court has to adopt a carefu

approach and anal yse the evidence to find out whether it is

cogent and credible.

33. Again this Court in Salim Sahab v. State of M P. [(2007)
1 SCC 699] held that mere relationship is not a factor to affect
credibility of a witness. To the sane effect are the decisions

in State of Punjab v. Jagir Singh [(1974) 3 SCC 277], Lehna v.
State of Haryana [(2002) 3 SCC 76] and Gangadhar Behera v.

State of Orissa [(2002) 8 SCC 381].

34. The Hi gh Court no doubt has dishelieved sonme portion
of the evidence of P.W 3 inregard to the presence of A-4 to A-
9 at the scene of occurrence on the grounds that A-5 was

present in the Thermal Power Station from4.30 p.m to 8.30

p.m on the day of occurrence, therefore the possibility of A-5
participating in the conm ssion of the offence could not be

rul ed out. ~The H gh Court has found no evidence agai nst A-7
and A-8 on record to hold themguilty for the nurder of
deceased No.1l and deceased No.2. It is well-settled that the
Court can rely upon that part of the statenent of the witness
which is cogent, trustworthy, consistent and believable for the
pur pose of holding 'the accused guilty of the offence. Sinply
because the name of P.W 3 finds mentioned in FIR for the

mur der of son of A-6, the cogent and credible testinmony of
PW3 holding A-1, A2, A-10, A-11 and A-12 responsible for

the murder of deceased No.2 cannot be | ost sight of on that
ground al one. The presence of PW3 on the scene of

occurrence has been fully established by the evidence of PW1
and PW2 and his nane also finds nentioned as an eye

witness in the FIR which was | odged by P.W 1 imrediately

after the incident of nurder. The H gh Court has found a
portion of the evidence of P.W 3 deficient in regard to the

i nvol venent of A-1, A-2, A-10, A-11and A-12 for committing

the of fences | evell ed agai nst them and accordingly given them
benefit of doubt. It is settled that even if a nmjor portion of
the evidence is found to be deficient, in case the residue is
sufficient to prove guilt of an accused, conviction can be

mai ntained. It is the duty of the court to separate grain from
chaff. Were chaff can be separated fromgrain, it would be
open to the court to convict an accused notwi thstanding the
fact that evidence of sone of the w tnesses has been found to
be deficient. Falsity of a particular naterial wtness or
material particular would not ruin it fromthe beginning to the
end. The maxim "falsus in uno falsus in omibus” has no
application in India and the w tnesses cannot be branded as
liars [see S. Sudershan Reddy and O's. v. State of A P. [(2006)
10 SCC 163].

35. Lastly, it was urged by M. Patwalia that the case of B.
Seshai ah (A-10) is an extrenely hard case, who is now aged
about 87 years and is suffering from Parkinson's di sease
Hypertension, Diabetes with severe Calcific AV Stenosis, Mld
AR, Moderate MR and Anem a of sone degree. This apart, A-

10 has al ready undergone jail suffering for about three years
and, therefore, taking all these factors into consideration, his
sentence nay be reduced to the period already undergone by

him W are afraid to accept this subm ssion of the |earned
counsel , because A-10 has been held guilty for being a

menber of unlawful assenbly and sharing conmon intention

with A-1, A-2, A 10, A-11 and A-12 to commit the nurder of
deceased No. 2.

36. Havi ng gi ven our careful consideration to the
subm ssi ons made by the | earned counsel for the parties and
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in the light of the evidence discussed herei nabove and tested
in the light of the principles of |aw highlighted above, it nust
be held that the evaluation of the findings recorded by the

H gh Court do not suffer fromany manifest error and m s-
appreci ati on of evidence on record. Hence, we agree with the
finding of the High Court that the A-1, A-2, A-10, A-11 and A-
12 are the real culprits and their conviction and sentences for
the of fences puni shabl e under Section 302 read with Section

149, Section 302 and Section 449 of the I PC are wholly

sustai nabl e and justifiable.

37. In the result, there is no nmerit in this appeal and it is,
accordi ngly, dismssed.
38. B. Seshaiah (A-10) is on bail pursuant to the order of

this Court passed on 30.10.2006. His bail bonds are

cancel l ed and surety is discharged. He is directed to

surrender before the trial court within one nonth fromthe

date of this order.. The 'learned trial court shall remand himto
jail for serving out the remai nder part of the sentences. On
failure of B. Seshaiah to appear before the trial court within
the stipulated period, the | earned trial court shall take
appropriate steps against A-10 in accordance with | aw.




