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ACT:

Bonbay Muni ci pal Boroughs Act, (18 of 1925)--Section 23A(2),
(3) and s. 200(1)--Prosecution and conviction of retiring
President for disobeying orders of State Governnent to hand
over charge--Procedure prescribed by s. 200(1) mandatory.

HEADNOTE

Section 23A(3) of the Bonbay Minicipal Boroughs Act, 1925,
nmakes it an offence if a retiring President to/ whom a
direction has been issued by the State Governnent  to hand
over charge of his office does not comply with such
direction and under s. 200(1) the authorities who "may
direct"” any prosecution for punishnent of _any person
of fendi ng agai nst the provisions of the Act are the Standi ng
Commttee and the Chief Oficer

The appel | ant who was renoved fromthe office of President-
ship refused to obey the order of the State  Governnent
directing him to hand over charge to the newy elected
Pr esi dent . He was prosecuted and convicted for an offence
under s. 23A(3), not on the direction of ‘the Standing
Conmittee or the Chief Oficer as required by s. 200(1) but
on a conplaint filed at the instance of the State Governnent
by the newy elected President. The Hi gh Court, disnissing
revision application against the order of conviction, took
the viewthat s. 200(1) was only an enabling provision and
it could not be held to be exhaustive of the authorities who
could nmke directions for initiation of such proceedings.
In appeal to this Court,

HELD: The conviction nust be set aside. The Schene of
the Act and the purpose of s. 200(1) rmake it clear that if
any proceedi ng f or puni shent  of any per son f or
contravention of any of the provisions of the Act is to be
instituted, it nmust be instituted in the manner laid down in
s. 200(1) of the Act and in that nanner only. The word
"my" was intended to give a discretion to the Standing
Committee or the Chief Oficer to nake directions for taking
proceedi ngs only when they considered it appropriate that
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such a direction should be nade and to avoid conpelling the
Standing Conmittee or the Chief Oficer to make such
directions in all cases. |If the interpretation of the High
Court were to be accepted it would nean that this provision
was totally unnecessary, because, there would be no need to
confer power on the Standing Conmittee or the Chief O ficer
to make such directions if such directions could be made or
proceedings instituted at the instance of any private
i ndividual. [826 C-D. F]

Bal i avdass Agarwala v. Shri J. C. Chakravarty, [1960] 2
S CR 739 Mangulal Chunilal v. Mnilal Maganl al and
Anot her, Crimnal Appeal No. 59 of 1965 decided on 23-11-
1967, followed :

The State v. Mnilal Jethalal, (1953) 55 B.L.R 377,
referred to.

Section 200(1), as it stands at present, is clearly
applicabl e even toa proceedi ng for punishnent of a retiring
President . under~ s. 23A(3) even though it mght | ook
anonml ous 't hat t he prosecution in such

822

ci rcunst ances has to be ordered by the Chief Oficer who was
hi s subordinate at |east during the time when he was wor ki ng
as the President. The renedy lies in suitable anendment of
s. 200(1). L828 E]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON. - Cri m nal Appeal No. 145 of
1965.

Appeal by special |eave fromthe judgnent and order dated
January 15, 1965 of the Mysore H gh Court in Cr. Revi si on
Petition 299 of 1964.

H. R CGokhale and R B. Datar, for the appellant.

R Copal akri shnan, and S.P. Nayar, for the respondent.

The Judgrment of the Court was delivered by

Bhargava, J. The appellant, K M (Kanavi, was the President
of the Municipal Borough of Gadag Betgeri from 11th January,
1960 to 15th WMarch, 1963. He. was renoved from the
Presi dent-ship on 15th March, 1963 by an O der passed by the
Government of Mysore for neglect of —duty and -incapacity
under section 21(2) of the Bonbay Minicipal Boroughs Act,
1925 (No. XVIII of 1925) (hereinafter referred to as "the
Act") which was applicable to Gadag Betgeri, even though it
was situated in the State of Mysore, because it was earlier

a part of the State of Bombay. On the next day, i.e., on
16th March, 1963, the CGovernnent passed an order superseding
the Borough. The appellant filed two wit petitions

chal | engi ng these two orders of his renpval and supersession
of the Borough. The order of supersession was quashed by
the High Court of Mysore by its judgnent dated 10th @ Apri

1963 in Wit Petition No. 492/ 1963 reported in The Presi-
dent, Gadag Betgeri Municipal Borough v. State of Mysore(l).
Thereafter, elections were held for the office of the
President, because the appellant had ceased to be the
President under the order of renpbval. One Malashetti was
el ected as the President of the Borough on 22nd April, 1963.
On 25th April, 1963, the new President asked the appellant
to hand over all the papers, docunents and property
bel onging to the Minicipal Adm nistration. On 2nd May,
1963, the appellant sent three keys and two files of papers
by registered parcel to the new President. The new
President returned it on the ground that those articles had
not been delivered to himin person by the appellant and be
considered it wunsafe to take delivery of the registered
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parcel . When sending this parcel, the appellant wote an
acconpanying letter in which he specifically stated that he
was retaining certain papers as they were needed by him for
his wit petition which was pending against his order of

renoval . Thereafter, on 20th June, 1963, the State
CGovernment nmade an order under sub-s. (2) of S. 23A of the
Act directing the appellant to hand over charge of all the
papers

(1) [1964] 1. M L.J. 147.

823
And properties which were in his possession to the new
President. He was al so asked to hand over an iron cupboard
with its keys and contents which were wth him Thi s
CGovernment Order was served on the appellant on 9th July,
1963. The appellant did not conply with the Order and,
consequently, on 21st Septenmber, 1963, the Government of
Mysor e sent an -order~ to the Divisional Conmi ssi oner
directing himto take necessary action under section 23A of
the Act to prosecute the appellant, since he had defied the
CGovernment Orders and had refused to hand over charge of the
papers and properties of the Borough to, the newy elected
Pr esi dent . The Divisional Conmissioner, in turn, wote to
the Deputy Conmi ssioner on 5th Cctober, 1963, requesting him
to take immediate  action under S. 23A(3) of the Act to
prosecute the appellant. The Deputy Conmi ssioner then
passed an order authorising the newy el ected President of
the Borough to be the formal conplainant in respect of this
prosecuti on whi ch had been ordered by the Government and to
file a crimnal conplaint against the appellant.  This order
was made by the Deputy Comm ssioner on 24th Decenber, 1963.
The new President, Ml ashetti, thereupon fileda conplaint
against the appellant for an of fence punishable under S
23A(3) of the Act. The complaint itself is dated as 3rd
January, 1964, but the judgnment of the H gh Court rmentions
that the conplaint was actually presented in Court on 8th
January, 1964. Since these dates are not very material for
decision of the point on the basis of which this appeal is
bei ng deci ded, we have not tried to ascertain the exact date
of presentation of the conplaint in court. On the basis of
this conplaint and the facts nentioned above, the appell ant
was convicted by a Magistrate for the offence under S
23A(3) of the Act and was sentenced to pay a fine of ~Rs.
501-, in default to suffer sinple inmprisonment for  seven
days. The appellant filed a revision against this order ~ of
conviction in the H gh Court of Mysore and challenged it on
three grounds. One ground was that the conmplaint filed by
the new President Ml ashetti was incompetent as it was not
filed in accordance with the procedure laid dowm in the Act,
so that the proceedings taken by the Magistrate were without
jurisdiction. The second point was that, even if it be held
that the conplaint was validly filed the provisions of S
23A of the Act were not attracted, as the appellant | could
not be held to be a retiring President and an order under S.
23A(2) can only be nade against a retiring President. The
third plea was taken that the conplaint was barred by tine.
The High Court did not accept any of these three pleas and
di smissed the revision. The appellant has, therefore, cone
up to this Court in appeal by special |eave.
In this case, the facts, which have been enunerated above,
were not disputed even during the trial of the case, and the
def ence
8Sup Cl/68-13
824
of the appellant was confined to the three grounds nentioned
above which were wurged in the revision before the Hi gh
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Court. To appreciate the first ground nentioned above, it
is necessary to reproduce section 23A and sub-s. (1) of
section 200 of the Act which are as follows : -
"23A. (1) On the election of a new President
or Vice-President, the retiring President or

Vi ce- Presi dent in whose pl ace the new
President or Vice-President has been elected
shall hand over charge of his office to such
new President or Vice-President, as the case
may be.

(2) If the retiring President or Vi ce-

President fails or refuses to hand over charge

of his office as required under sub-se

ction (1)
t he State Covernment  or any aut hority
enpowered by the State Government in this
behalf nmay, by order in witing, direct the
President or the Vice-President, as the case
may be, to forthwith hand overcharge of his
office and all papers and property of the
munici pality, if ~any, in his possession as
such President or Vice-President, to the new
Presi dent or Vice-President.
(3) If the retiring President or Vi ce-
President to whom a direction has been issued
under /sub-section (2) does not conply wth
such direction, he shall, on -conviction, be
puni shed wth sinmple inmprisonment for a term
which may extend to one nonth or. with fine
whi ch may extend to Rs. 500 or with both.
200. (1) The standing conmttee and, subject
to the provisions of sub-section (3) the Chief
Oficer my direct any prosecution ‘for any
public nui sance whatever and may or der
proceedings to be taken for the recovery of
any penalties and for the punishnent  of any
persons of fending agai nst the provisions of
this Act or of any rule or by-law thereunder
and nmay or der t he expenses of such
prosecutions or other proceedings to be paid
out of the municipal fund :
Provided that no prosecution for an offence
under this Act or by-laws franed thereunder
shall be instituted except within six nonths
next after the date of the conm ssion of the
offence or if such date is not known or the
of fence is a continuing one within six nonths
next after the comm ssion or discovery of such
of fence. "

Sub-s. (1) of S. 23A casts the duty on the retiring

President to hand over charge of his office to -the new

President, when a_new President has been el ected. It is
obvi ous that, when handi ng over

825

charge, the retiring President nust hand over to his
successor all the papers and property belonging to the
Bor ough. Sub-section (2) of s. 23A envisages a case where

the retiring President fails or refuses to hand over charge
of his office in that manner. This sub-section enpowers the
State Government or any authority enmpowered by the State
Government in this behalf to make an order in witing
directing the retiring President to forthwith hand over
charge of his office and all papers and property of the
municipality to the new President. Sub-section (3) of s.
23A prescribes the punishment which can be awarded to a
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retiring President who is convicted for not conplying with a
direction issued under sub-s. (2). It is clear that, in the

present case, the appellant was not liable to conviction
under s. 23A(3) nerely because he refused to hand over
conplete charge to Mal ashetti when the latter asked him to
do so by his letter dated 25th April, 1963 or even by the
subsequent rem nder dated, 6th May, 1963. The failure of
the appellant to hand over the property, however, led the
State CGovernment to make a direction under s. 23A(2) on 20th
June, 1963 and this Order of the Government was served on
the appellant on 9th July, 1963. This Order was not
conplied with by the appellant according to the case of the

prosecution. |t was because of the failure of the appellant
to conply with this Order that the conplaint was filed by
the new President under s. 23A(3). The conplaint was,

therefore, clearly for initiating a proceeding for the
puni shment of the appellant who had of fended against the
provisi.on under sub-s. (2) of s. 23A of the Act. Under s.
200(1) | of the Act, direction for taking such proceedings
could be made either by the standing conmittee or by the
Chief Oficer. Admittedly, Malashetty was not the Chief
Oficer, nor did he file the conplaint under any direction
made by the Standing Committee of the Borough. It is on
this ground that the plea has been put forward on behalf of
the appel | ant that - the conplaints against him was
i ncompetent and no conviction could be validly recorded
against himon its basis.

The High Court rejected this plea on the ground that, inits
opi nion, s. 200(1) of the Act is only an enabling section
which gives the power to the Standing Conmittee and the
Chief Oficer to make directions for taking of — proceedi ngs
of this nature and it cannot be held to be exhaustive of the
authorities who could nake directions for initiation of such
proceedi ngs. The Hi gh Court took notice of the fact that in
the Act, there is no provision forbiddi ng cogni zance of an
of fence being taken except on a conplaint made under a
direction of the Standing Commttee or the Chief /Oficer,
and interpreted the expression "may direct" wused in s.
200(1) of the Act as indicating that it was an enabling
section permtting the Standing Committee and the Chief

Oficer to make necessary directions. In t hese
ci rcumst ances, the High Court con-.
826

cluded that this provision could not be held as |aying down
that the Standing Conmittee and the Chief Oficer were the
exclusive authorities who could institute proceedi ngs of the
nature nmentioned in that sub-section. On this ~view, the
H gh Court further proceeded to hold that a conplaint could
have been filed for an offence under the Act by even a
private individual, so that the conplaint filed by
Mal ashetty, who was interested in his capacity as the newy
el ected President, was conpetent and valid.

We are unable to accept the interpretation put by the Hi gh
Court on S. 200(1) of the Act. It is true that there is  no
specific provision in the Act | aying down that cogni zance of
an offence wunder the Act is not to be taken except on a
conplaint filed in accordance with a direction nmade under S.
200 (1 ), but the schene of the Act and the purpose of this
provision in S. 200(1) mekes it clear that the |egislature
i ntended that such proceedings should only be instituted in
the manner laid down in that sub-section. The word "nmay"
was used only because the | egislature could not have enacted
a mandatory provision requiring the Standing Conmittee or
the Chief Oficer to make a direction for institution of
proceedings in all cases. This word was intended to give a
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di scretion to the Standing Conmittee or the Chief Oficer to
nake directions for taking proceedings only when they
considered it appropriate that such a direction should be
made and to avoid conpelling the Standing Cormittee or the
Chief Oficer to make such directions in all cases. The use
of this word "may cannot be interpreted as I|aying down
that, if a proceeding for punishnent of any person for con-
travention of any of the provisions of the Act is to be
instituted, it <can be instituted in any manner W thout
conplying with the requirements of S. 200(1) of the Act. |If
the interpretation put by the High Court on this provision
is accepted, it would nean that this provision was totally
unnecessary, because there would be no need to confer power
on the standing comrittee or the Chief Oficer to make such
directions if such directions could be made or proceedi ngs
instituted at the instance of any private individual. We
cannot accept the submission that this provision was nmade in
the Act sinmply by way of abundant caution. |In fact, if the
provi sion’ had been made with such an object in view, there
is no reason why the power should have been expressed to be
conferred- on the standing commttee and the Chief Oficer
only and not on the President of the Minicipality. e,
consequently, hold that, if any proceedi ng for punishment of
any person for contravention of any of the provisions of the
Act is to be instituted, it nust be instituted in the manner
laid down in S. 200(1) of the Act and in that manner ,only.
This view of ours follows the principle laid dowmn by this
Court in Ballavdas Agarwal ay. Shikri J. C Chakravarty(1l). In
that case
(1) [1960] 2 S.C R 739.

827
the Court had to interpret a simlar provisionin S. 537 of
the Calcutta Municipal Act, 1923, under which it was laid
down that the Conmm ssioner may institute, defend or withdraw
from |egal proceedings under that Act or under any rule or
bye-law rmade thereunder. The Court held that, though the
word used was "may". this provision nust be ‘read as
requiring that the institution or wthdrawal from |ega
proceedi ngs under that Act nust be by the Conmi ssioners and
no other authority. The decision was given-on the basis
that the schene of the Act made it clear that section was
intended to confer exclusive power on the Conmm ssioners.
The interpretation that it was a nmere enabling section
because of the use of the word "may" was rejected and it was
hold that, if the other interpretation canvassed was
accepted, the section would beconme clearly otiose. That
principle clearly applies to the interpretation of S. 200
(1) of the Act with which we are concerned.
In Mangul al Chunilal v. Manilal Mganlal and Another(1l), a
simlar interpretation was put on section 481 ( 1 ) of the
Bonbay Provincial Minicipal Corporation Act, 1949, ' which
also used the word "may" when Ilaying down that the
Conmi ssi oner may take or w thdraw from proceedi ngs agai nst
any person who is charged with any offence against this Act
or...... This Court referred to the decision in Ballavdas
Agarwal a(2) and said :-
"Simlarly, here it seenms to us that only the authorities
mentioned in S. 481, read with s. 69, can launch proceedi ngs
agai nst persons charged with offences under the Act or the
rul es, regul ati ons or by-laws nmade under it."
In the case bhefore us, reliance was placed on the other side
on a decision of the Bonbay H gh Court in The State v.
Mani | al Jet hal al (3). That decision has already been
di sapproved by this Court in the case of Mangul a
Chunilal (1), and need not detain us. On this view, it nust
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be held that the conplaint in the present case, which was
instituted by Malashetty, the newy elected President,
wi t hout any order or direction by the standing comittee or
by the Chief Oficer was not conpetent as it did not conply
with the requirenents of S. 200(1) of the Act.

In this connection, a new point that was raised was that,
whenever an Order under s. 23A(2) of the Act is nade and is
di sobeyed, only the State Governnent, which nmade the O der
or the new President to whomthe papers and property of the
Borough have to be given under the direction nmade by the
Government will have the know edge that the retiring
President has failed to

(1) Crimnal Appeal No. 59 of 1965 decided on 23-11-1967.
(2) [1960] 2 S. C. R 739.

(3) [1953] 55 B. L. R 377.

828

conply with the -direction and has, thus, comitted an
of fence  punishable, ~under S. 23A(2) of the Act and,
consequently, it should be held that a conplaint in respect
of such "an of fence was not intended to be covered by the
provisions_  ofS. 200(1) of the Act. On the |anguage of s.
200(1) of the Act, however, we must reject this contention
because it clearly |lays down that the Standing Conmittee and
the Chief Oficer are the authorities who can or der
proceedings to be taken for the punishnment of any person
of f endi ng agai nst the provisions of the Act, and the present
prosecution of the appellant is clearly for-an offence of
failing to conply with a direction under s.  23A(2) nade
puni shabl e under s.. 23A(3) of the Act. It may, no doubt,
appear anomal ous that the prosecution of even a retiring
President in such circunstances has to be ordered by the
Chief Oficer, who was his subordinateat |east during the
time when he was working as the President.” It seens to us
that this anomaly has arisen, because, when s. 23A in its
present formwas introduced in the Act by the Bombay Act XL
of 1950 and for the first time a retiring President was nade
liable to conviction for failing to conmply with a direction
nmade under sub-section (2) of that section, the Legislature
did not notice that S. 200(1) of the Act would govern even
such a proceeding. The legislature left s. 200(1) of the
Act untouched. That provision, as it stands at present, is
clearly applicable even to a proceedi ng for punishnment of a
retiring President under s. 23A(3) of the Act, so that the
renmedy may now lie in a suitable amendnent of S. 200(1)  of
the Act. The conviction of the appellant on the basis of
the conplaint filed by the new President Ml ashetty, in
di sregard of the provisions of s. 200(1) of the Act, nust,
therefore, be held to be invalid and set aside.

Si nce the appeal succeeds on this one ground, we do not con-
sider it necessary to discuss the other two grounds raised
by the appellant for challenging his conviction. The appea
is allowed and the conviction and sentence of the appell ant
are set aside

R K P.S. Appeal al | owed.
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