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CASE NO. :
Appeal (civil) 6898 of 1994

PETI TI ONER
HOTEL SEA GULL

Vs.

RESPONDENT:
STATE OF WEST BENGAL & ORS

DATE OF JUDGVENT: 19/ 03/ 2002

BENCH
V. N. Khare, Ashok Bhan & D.M Dhar nadhi kar

JUDGVENT:

Bhan, J.

The appellant (wit petitioner before the Hi gh Court) being
aggri eved by the Division Bench judgnent of the Hi gh Court of
Cal cutta where under the Division Bench overturning the decision of
the Single Judge has dism ssed the wit petition has cone up in this
appeal

On 19th January, 1990 Padima (11) G am Panchayat sanctioned
a plan to construct five stories (Gound floor + 4 floors) for the
construction of Hotel Sea @ull through its owner Mal'ay Kumar Guha
under the West Bengal Panchayat Act, 1973. The Hotel conprising
of ground floor and first floor constructed in pursuance of the said
sanction is situated in Miuza Gobi ndabasan, District M dnapore,
West Bengal. On 28th November, 1990 Government of West Benga
constituted Di gha Pl anning Authority-respondent No. 2 for the
pl anned devel opnent of Di gha Township, District M dnapore, West
Bengal. By a Notification of the even date Governnent of West
Bengal brought Muza Gobi ndabasan under Respondent No. 2. In
February, 1991 Respondent No. 2 notified guidelines for the
devel opnent in Digha Planning Area interim provisions under
Section 56 of the West Bengal Town and Country (Pl anni ng and
Devel opnent) Act, 1979 (hereinafter referred to as 'the 1979 Act’)
pendi ng preparation of devel opment plan for securing proper planning
and devel opnent of Di gha Pl anning Area.

On 7th June, 1991 Sushil Pal Chowdhuary and Dulal Pa
Chowdhuary purchased the appell ant Hotel (ground floor + 1st-floor)
fromMalay Kumar Guha. In the first week of July, 1992 the
appel | ant started construction of the second floor on the existing hote
buil ding. Respondent No. 2 on 24th July, 1992 issued notice under
Section 54 of the 1979 Act to the appellant requiring it to discontinue
unaut hori sed construction of the building. In spite of service of the
said notice the appellant did not stop further construction; so on 31st
August, 1992, respondent No. 2, issued notice under Section 53 (1) of
the 1979 Act to the appellant to denolish the construction of the
second floor of the said building and to renpbve the sanme within one
nonth fromthe date of receipt of the said notice. The appellant did
not submit the report to the said notice to Respondent No. 2. On 4th
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Sept enber, 1992 the appellant filed wit petition challenging the said
noti ces before the Calcutta High Court. A Single Judge on 24th

Sept enber, 1992 passed interimorder permitting the appellant to

conpl ete construction of second floor on the condition that it will not
claimany equity what so ever. On 22nd Decenber, 1992 the Single
Judge allowed the wit petition and set aside both the notices and
permtted the appellant to construct as per sanctioned plan of G am
Panchayat . Respondent No. 2 filed the appeal challenging the
judgnent of the Single Judge.

On 20th March, 2002 the CGovernor of Wst Bengal accorded
approval under Section 37 (1) of the 1979 Act to the Land Use and
Devel opnent Control Plan (Devel oprent Plan) for Digha Planning
Ar ea.

By notice (Annexure A) under Section 54 the appellant was
directed to di scontinue further-construction of the building forthwith
and report compliance and if the construction was not suspended
forthwith and conpliance reported within 24 hours, it was stated that
the conpetent authority would be conpelled to renove the
unaut horised constructions-as per provisions of the 1979 Act. And, by
the subsequent notice under Section 53 (1) the conpetent authority
required the appellant to denolish the construction undertaken by it.
It was stated in the said notice that it was mandatory to obtain
perm ssion in witing under Section 46 for undertaki ng devel opnent
by way of construction on the existing Hotel building, and that the
appel l ant did not desist fromcarrying on the work of construction
despite notice to stop from doing so under section 54, necessitating
the i ssuance of the subsequent notice under Section 53 (1). A
conbi ned readi ng of the two inmpugned notices under sections 54 and
53 (1) nmekes it anmply clear that the said notices have been issued
only on the ground that perm ssion for devel opnent under Section 46,
as required, had not been obtained by the appellant; and on no ot her
ground.

On the pleadings of the parties, the perusal of the inpugned

noti ces under Sections 54 and 53 (1) and the argunents addressed at
the Bar the Division Bench concluded that two points energed for
consideration. Firstly, whether the perm ssion under Section 46 of the
Act is required for devel opnent of the existing building or for

devel opnent of vacant |and only; and secondly, whether perm ssion
for devel opnment under Section 46 of the Act was required even in the
absence of the devel opnent pl an.

The Division Bench accepted the appeal and set aside the
judgnent of the Single Judge. Both the points were decided agai nst
the appellant. While setting aside the order of the Single Judge the
Di vi sion Bench directed that the appellant be given an opportunity to
apply for perm ssion under Section 46 of the 1979 Act for naking
further construction upon the existing building in‘ternms of the plan
sanct i oned/ approved by the then Conpetent Authority, Pudim I
Gram Panchayat, if the sane is still in force. |If such an application is
made the concerned Authority woul d di spose of the sane in
accordance with | aw by passing a reasoned order after giving the
appel | ant reasonabl e opportunity of being heard. The appellant woul d
be at liberty to take all points pleaded in the wit petition and any
ot her rel evant points before the concerned authority. That
respondent No. 2 would not give effect to notice under Section 53 (1)
of the 1979 Act for a period of eight weeks fromthe date and the
appel | ant woul d preserve status quo in respect of existing Hote
buil ding during the aforesaid period. On failure of the appellant to
apply for perm ssion under Section 46 of the 1979 Act within the said
peri od, the concerned authority was permtted to proceed with the
matter in accordance with aw. The appellant thereafter filed the
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special |leave petition. Wile issuing notice on 3rd Decenber, 1993
this Court forbade the appellant to construct over and above the
second floor of the building in question. Later on leave to file the
appeal was granted, and the interimorder directed to continue.

Bef ore adverting to the argunents addressed before us it would
be useful to refer to the relevant provisions of the 1979 Act. Section
46 (1) provides as under:

"S.46. Perm ssion for devel oprment. (1)

any person or body (excluding a departnent
of the Central or the State Government or
any |local authority) intending to carry out
any devel opment on any land shall nake an
application in witing to the Pl anning

Aut hority or Devel oprment Aut hority for

perm ssion in such formand contai ning such
particul ars and acconpani ed by such
docunents and pl ans as may be prescribed. "

Sub-section (2) provides that on the filing of such application and on
paynment of the devel opment charge as may be assessed under Chapter

| X of the Act the Planning Authority or the Devel opment Authority

may pass an order granting perm ssion unconditionally or granting

perm ssion subject to such conditions as it may think fit or refusing to
grant the perm ssion. Sub-section (3)(i) provides that the concerned
authority in dealing with the application for permn ssion shall have
regard to:

"(a) the provisions of the devel opnent pl an
if it has conme into operation; and

(b) the regulations, if any, made under
Section 139 and applicable to the | and on
whi ch the devel opment is intended to be
carried out, the building rules, if any, of a
Panchayat or a Municipality in so far as they
are not inconsistent with the regulations as
af oresaid and are applicable to such land, the
provi sions of Land Use and Devel opnent
Control Plan as forwarded to the State
Gover nnent under Section 31 or as
nodi fied thereafter, and any other materia
consi deration. "

Section 2 (7) of the 1979 Act the word "Devel opment”
has been defined to nean:

"’ devel opnent’ with its gramatica

vari ati ons neans the carrying out of

bui | di ng, engi neering, mning or other
operations, in, on, over or under |land or the
maki ng of any material change in any

building or land or in the use of any building
or land and includes division of any land."

Section 2 (3) of the 1979 Act provides that "building
operations" includes anongst other things:

"(a) erection or re-erection of a building or
any part of it,

(b) roofing or re-roofing a building of any
part of a building or an open space,
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(c) any material alteration or enlargenent
of any buil di ng,

(d) XXX

(e) XXX

Section 2 (12) of the 1979 Act provides that "land" shall have
the sane nmeaning as in the Land Acquisition Act, 1894 and shal
i nclude I and covered by water. Section 3(a) of the Land Acquisition
Act, 1894 expresses that |and includes benefits to arise out of the |and,
and things attached to the earth or permanently fastened to anything
attached to the earth.

Section 51 gives the power to the planning authority of

revocati on and nodification of pernission to devel opnent in terns
thereof. Sub-sections (1) and (2) of Section 51 which are the rel evant
provi si ons thereof read as under

"S.51. Power of revocation and

nodi fication of perm ssion to

devel opnent. - (1) If it appears to the

Pl anni ng Authority or the Devel opnent
Authority that it i's expedi ent, having regard
to the devel opnment plan prepared or under
preparation or to be prepared and to any
other material consideration, that any

perm ssion to devel op | and granted under
this Act or any other law, should be revoked
or nodified, the Planning Authority or the
Devel opnent Authority may, by order,

revoke or nodify the permission to such
extent as appears to it to be necessary:

Provi ded t hat -

(a) where the permission relates to the
carrying out of building or other
operations, no such order shall, -

(1) af fect such of the operations as
have been previously carried out;

(ii) be passed after these operations
have been conpl et ed;

(b) where perm ssion relates to a change
of use of land, no such order shall be
passed at any time after the change

has taken pl ace.

(2) When perm ssion is revoked or
nodi fi ed by an order nade under sub-

section (1), if the owner clains fromthe

Pl anni ng Authority or the Devel opnent
Authority within thirty days fromthe date of
revocation or nodification, an anmount for
the expenditure incurred in carrying out the
wor ks after the grant of permission and in
accordance with such perm ssion, which has
been rendered abortive by the revocation or
nodi fication, the Planning Authority or the
Devel opnment Authority shall, after giving
the owner a reasonable opportunity of
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hearing by an officer appointed by it in this
behal f, and after considering the officer’s
report, assess and offer such anpbunt to the
owner as it thinks fit."

Section 56 provides for interimprovision pending preparation
of devel opnent plan, the sane reads as under

"S.56. Interimprovision pending

preparation of devel opment plan.- Were

the Pl anning Authority or the Devel opnent
Aut hority, in the exercise of its functions
and powers with respect to any area under it,
is required to have regard to the provisions
of devel opnent plan before such

devel opnent pl an has becone operative, the
concerned authority shall have regard to the
provi si.ons which, in its opinion, will be
required to be included for securing the
proper pl'anning of the concerned area."

Section 52 of the 1979 Act provides for penalty for
unaut hori sed devel opnent or for use otherwi se than in conformty
with the devel opnent plan. In terns of the said provision any person
conmenci ng, undertaking or carrying out devel opnment, anobngst ot her
ci rcunst ances, w thout perm ssion as required under the Act is liable
for punishment in terns thereof. Section 53 of the Act provides for
noti ce regardi ng unaut hori sed development or use otherwi se than in
conformity with the devel opment plan, requiring, anongst other
things, "denolition or alteration of any building or works" in terns of
sub-section (2)(a) therof. Section 54 of the Act enpowers the
concerned authority to stop unauthorised developnent in terns
thereof. Section 55 as well enpowers the concerned authority to
requi re renoval of unauthorised devel opnent or use having regard to
the devel opnent plan prepared, or under preparation or to be prepared
and to any other material consideration in terns thereof.

It would be pertinent to refer to Section 137 of the Act which
provides for overriding effect in terms thereof. Sub-sections (1) and
(2) thereof read as follows:

"S.137. Overriding effect.- (1) The
provisions of this Act and the rules and
regul ati ons made thereunder shall have

ef fect notw t hstandi ng anything inconsi stent
therewith contained in any other [|aw.

(2) Notwi t hstandi ng anyt hing contained in
any other |aw

(a) when perm ssion for devel opnent in
respect any |l and has been obtai ned
under this Act, such devel opnent

shal |l not be deenmed to be unlawfully
undertaken or carried out by reason
only of the fact that perm ssion,
approval or sanction required under
any other |aw for such devel opnent

has not been obtained; this shall not,
however, be construed as exenption

to application for perm ssion and of
paynments of such fees and charges as
requi red by such other | aw.

(b) VWhen perm ssion for such
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devel opnent has not been obtai ned
under this Act, such devel opnent
shall not be deenmed to be lawfully
undertaken or carried out by reason
only of the fact that perm ssion,
approval or sanction required under
such other law for such devel opnent
has been obtained. "

Shri Venugopal , | earned seni or advocate appearing for the

appel | ant contended that when a new | aw regardi ng the regul ati on of
bui | di ng operations is brought into force, the question arises as to
what is the fate of planning pernissions granted prior to the new | aw
bei ng nmade applicable. According to him Section 46 provides for

pl anni ng perm ssion being obtained only to new constructions to be
made on vacant plots or additions or alterations to be nmade to the

exi sting buil di ngs-where no planning permni ssion has already been
obtained. It has no application whatsoever to cases where planning
perm ssi ons have already been obtained prior to the new | aw com ng
into force.~ That the continuance of building operations pursuant to

pl anni ng perm-ssion al ready obtained is governed by Section 51. If a
devel opnent plan has cone into operation or an interimplan is in

exi stence, it is opento the planning authority to revoke or nodify the
exi sting planni ng perm ssion granted under the 1979 Act or under the

pl anni ng perm ssion granted under any other law. If it revokes or
nodifies, it will have to pay conpensation to the extent that the owner
has suffered | oss on account of the expenditure incurred in carrying
out the works after the perm ssion was granted.. That it is the duty of
the planning authority to ascertain and take steps by issuing a notice to
the owner before revoking or nodifying the planning permn ssion

already in existence, no dutyis cast upon the owner to intinmate the

pl anni ng authority about the existence of his planning perm ssion and
then leave it to the planning authority to deci de whether to initiate
steps to revoke or nmodify or not to revoke or nodify the planning

perm ssion. That principles of natural justice have to be read in
Section 51 and the authority was required to provide an opportunity to
the appell ant before issuing notices under sections 53 and 54. That
section 56 of the interimneasures would have no application as
Section 51 is self-contained in regard to a planning perm ssion which
has al ready been obtai ned under any other |aw- Section 137 would

al so have no application as the main provision itself provides for the
provisions of the Act overriding where the provisions of any other |aw
are inconsistent with the provisions of 1979 Act. Section 137(2)(b)
has nothing to do with planning perm ssion obtai ned under any ot her
law prior to 28th Novenber, 1990 (i.e. before the D gha was decl ared
as planning area) as otherwi se the entirety of Section 51 which
requires a nodification or revocation to render the planning

perm ssi on al ready obtained under any other law to be ineffective
woul d be rendered otioise and nugatory.

As agai nst this, counsel for the respondents Shri Raj Kumar

Gupta argued that raising a further construction over the existing first
fl oor of Hotel Building amounts to buil ding operations and thus

devel opnent in, on, over the land in question, nore particularly, when
the sane ampbunts to material alteration and enl argenment of the

exi sting building and roofing of the same within the nmeaning of
Section 2 (3), (7), (12) and Section 46(1) of the Act. That being so,
perm ssi on under section 46 would clearly be required for

devel opnent of existing Hotel Building. That Respondent No.2 had
notified in February, 1991 the Cuidelines for Devel opment in Digha

Pl anning Area Interim Provisions under Section 56 of the Act

pendi ng preparation of devel opment plan for securing proper planning
and devel opnent of Digha Planning Area. Para 2 of Part Il of the said
interimprovision speaks that no person or body shall conmence to
carry out any devel opment and change of use of |and including sub
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division or lay out of plots w thout obtaining the perm ssion of the
authority in witing in terms of section 46 of the Act. Para 8(1) of the
said interimprovision provides:

"Para 8(1): No devel opnent shall be

permtted within five hundred nmeters from

the high tide Iine of sea and all along the
boundary line of the Planning Area provided
that the existing building including buildings
under construction with the approval of the
Authority may be allowed to continue."

That the building in question falls within five hundred neters
fromthe high tide Iine of sea and thus violative of interimprovisions.
I nterimprovision under Section 56 of the Act was made to check
spor adi c, haphazard and unpl anned devel opnment in the Digha as the
devel opnent plan was under preparation. According to him Section
46 woul d apply even in the absence of devel opnent plan, when the
sanme is under preparation or to be prepared and the appellant was
| egal | y bound to seek perm ssion under section 46 of the Act from
respondent No. 2 before raising further construction of second floor on
the existing Hotel Building. ~That there is no conflict between Section
51 and Section 137(2)(b) of the Act. Both are applicable in two
separate areas without interfering with each other. That Section
137(2)(b) has a overriding effect. Even if it is presuned that there is a
conflict between section 51 and section 137(2)(b) then the latter
woul d prevail

In ternms of Section 46(1) any person or body intending to carry
out any devel opnent on any land i's required to nake an application in
witing to the planning authority or developrment authority for
perm ssion in such formcontaining such particulars and acconpani ed
by such docunents and plans, as nmay be prescribed. Under Section
2(7), the word "devel opnent” with its grammatical variations means
the carrying out of building, engineering, mning or other operations
in, on, over, or under |and or the making of any material changes in
any building or land or in the use of any building or I'land and incl udes
di vision of any land. Building operations includes erection or re-
erection of a building or any part of it, roofing or re-roofing a building
of any part of a building of an open space. It also includes any
material alteration or enlargenent of any building. The definition of
the word "land" in the Land Acquisition Act which has been made
applicable to the 1979 Act as well expresses that |and includes
benefits to arise out of land and things attached to the earth or
permanently fastened to anything attached to the earth.

A conbi ned readi ng of the above provisions | eaves no nmanner
of doubt that the raising of further construction over the existing first
floor of the hotel building clearly anbunts to "buil ding operations”,
and is thus "devel opnent” in, on, over, the land in question. ' Mre
particularly, when the same anounts to naterial alteration and
enl argenent of the existing building and roofing of the same wthin
the neani ng of sub-sections (3), (7) and (12) of Section 2 and Section
46 of the Act. That being so, perm ssion under section 46 is clearly
required for devel opnent of the existing hotel building.

In the instant case, admittedly, devel opnent plan had not been
notified when the inmpugned notices were issued. The devel opnent
pl an has now been notified on 20th March, 2002. No notification for
| evy of devel opnent charges under section 102 of the Act had al so
been issued. But undeniably, the Act cane into force in the area in
guesti on, being Muwuza Gobinda Basun, J.L. No.89, P.S. Digha,
District Mdnapore with effect from 20th Novenber, 1990 under a
notification issued therefor. The devel opnent plan in respect of the
sai d area was under preparation which has been adnmitted by the
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appel l ant in paragraph 9 of its affidavit in reply before the H gh Court.
Respondents as well in their Supplenmentary affidavit supported by
annexures filed before the High Court as well as before this Court
have asserted that steps were being taken to conplete the outline
devel opnent plan on or before 19th Cctober, 1993, and all necessary
statutory steps had been taken for preparation of the plan and

i nposition of devel opnent charges in the manners stated therein. 1In
section 46(1) of the Act, it has clearly been provided that any person
or body intending to carry out any devel opnment of any |and shal

make an application for permission in terns thereof. There is no
indication in the said section that the section would not apply in the
absence of a devel opnent plan. Sub-section 3(i) of section 46

provi des that the concerned authority in dealing with an application
for perm ssion would have regard to the provisions of the

devel opnent plan, if it-has cone into operation and any other nateria
consi deration. [C ause (b) of section 46(3)(i) has now been
substituted by Act No.26/94].

It is clear fromthe aforesaid section that the concerned
authority while dealing with-an application for permssion is to have
regard to the provisions of the developnent plan, if it has cone into
force, if not, then any other material consideration, obviously
i mplying that Section 46(1) would be applicable even when
devel opnent pl an has not come into operation

Apart fromthis, Section 56 of the Act provides for interim
provi si ons pendi ng preparation of devel opnent plan. |In ternms of the
af oresaid provisions' the authority concerned while exercising the
powers under the Act is requiredto have regard to the provisions of
devel opnent pl an before such devel opnment plan has becone
operative or which in its opinion would be required to be included for
securing the proper planning of the concerned area inplying thereby
that the powers and functions therein are to be exercised by the
concerned authority under the Act pending preparation of
devel opnent plan in terns of the aforesaid provisions. Section 51(1)
al so indicates that power of revocation and nodification of perm ssion
is with regard to "devel opnent plan" already prepared or "under
preparation” or to be prepared and to any other nmaterial consideration
i mpl yi ng thereby that the permission to devel op under the Act would
be required even when the devel opment plan is-under preparation or
to be prepared. It does not indicate that the perm ssion under section
46 woul d not be required in the absence of a devel opment planin a
particul ar area.

Para 8(1) of the interimprovisions says that no devel opnent

shall be pernitted within five hundred meters from the high tide line
of sea and all along the boundary |ine of the planning area provided
that the existing buildings including buildings under construction with
the approval of the authority nmay be allowed to continue.

Construction of the second floor over the existing first floor of the
hotel building clearly anbunts to buil ding operations and is thus

devel opnent in, on, and over the land in question. Section 46 nakes

it clear that the authority while dealing with an application for

perm ssion is required to have regard to the devel opnent plan if it has
cone into operation or any other naterial consideration. Section 56
provides for interimprovisions. |If that be so, then if any building
operation is to be carried out which is against the interimprovisions of
the devel opnent plan and then the building operations or devel opnent

is being carried out which falls within five hundred nmeters fromthe
high tide line could be permtted only with the approval of the

aut hority and not otherw se. For this reason the appellant was
required to take perm ssion before carrying out building

oper ati ons/ devel opment of the second floor over the existing first
floor of the hotel building.
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Under Section 51 the planning or the devel opnent authority has
been clothed with the power to revoke or nodify a devel opnent plan
prepared or under preparation, to the extent it is necessary, if it
appears and is expedient to do so. The circunstances and the reasons
under which the plan can be revoked or nodified have not been spelt
out. It is left to the discretion of the authority. The expression
" Expedi ent’ enployed is the key word in this Section. The word
"expedi ent’ has not been defined under the Act. According to
Webster’s Encycl opedi ¢ Unabridged Dictionary of the English
Language ’'expedi ent’ neans 'tending to pronote sone proposed or
desired object’; ’'fit’ or 'suitable for the purpose’; 'proper under the
circunmstances’. In the Wrds and Phrases (Pernmanent Edition)

Vol une 15A Evi dence- Eyewitness, the word ’expedi ent’ has been

descri bed as when used as an adjective as 'apt’ and 'suitable to the
end in view; ’'furthering, or adapted to further, what is purposed’
practical and efficient; as, an expedi ent change of policy; an expedient
solution of a difficulty; hence, advantageous. The word ’'expedient’
occurring.in the statute authorising nodification, revocation under the
ci rcunst ances woul d conprehend what ever is suitable and

appropriate for any reason for the acconplishnment of the specified

obj ect.

M. Venugopal is right in his subm ssion that under Section 51

no duty is cast upon the owner to intimte the planning authority

about the existence of "his planning perm ssion and then leave it to the
pl anni ng authority to deci de whether to-initiate steps to revoke or

nodi fy or not to revoke or nodify the planning permssion. It is the
duty of the planning authority to ascertain to take steps by issuing a
notice to the owner before revoking or nodifying the planning

perm ssion already in existence.  But present is not the case where the
pl anning authority in exercise of its power under Section 51 seeks to
revoke or nodify the perm ssion already granted because of

expedi ency in achieving the objects of the Act. It is being done
because the construction being put up was agai nst the interim

provi sions of the devel opment plan under preparation.

Section 51(1) tal ks of revocation or nodification of the
perm ssion which is in accordance with the provisions of the 1979 Act
or any other |law and not to the cases where the devel opnent i's being
carried out in contravention of a developnent plan or a developnent
pl an under preparation. Para 8(1) of the interimprovisions
specifically says that no devel opnment can be permtted or allowed
fromthe high tide Iine of sea and in the case of existing building any
further devel opment could be pernitted to continue only after taking
approval fromthe authority. Section 51 does not tal k of the building
operation or devel opnent which is contrary to the devel opment plan
or to interimprovisions of devel opnent plan under preparation. In
this case the notice was issued as soon as the construction of second
floor commenced. Notices have not been issued for the denmolition of
the ground and first floor. Proviso to Section 51 (1) would therefore
not apply. Sub-clause (2) of Section 51 would al so not apply because
in terms of the such provision when any such permission is revoked or
nodi fied, the expenditure incurred in carrying out the works has to be
assessed and offered to the owner fromthe public exchequer only if
the owner suffers any | oss due to any expenditure incurred in carrying
out the works after the grant of perm ssion which had been rendered
abortive by reason of nodification or revocation. If the planning
authority had asked the appellant to denmolish the ground and the first
floor then it was liable to pay conpensation to conpensate the owner
under Section 51 (2), if at all, and not where the notice has been
i ssued asking the owner to stop the unauthorised construction which
was bei ng put up.

Under the circunstances, either of the sub-clauses (1) or (2) of
Section 51 would not be applicable and cone into operation in the
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present case. Section 51 operates in a totally different field.

Section 137 has an overriding effect. It provides that the
provi sions of the Act and the rules and regul ati ons nade thereunder
woul d have effect notw thstandi ng anything i nconsistent therewith
contained in any other law.  Sub-section (2) also starts with a non-
obstante clause "notwi t hst andi ng anyt hing contai ned in any other
law'. ddause (b) of sub-Section (2) of Section 137 provides that when
perm ssion for such devel opnment has not been obtained under the Act,
such devel opnent shall not be deened to be | awfully undertaken or
carried out by reason only of the fact that perm ssion, approval or
sanction required under any other |aw for such devel opment has been
obtained. The case of the appellant is that they have obtai ned
perm ssion fromthe Panchayat under the Panchayat Act and therefore
perm ssion continues tobe valid even after the conming into force of
the 1979 Act. W do not agree with this submission. After the
applicability of the Act to Miuza CGobi nda Basan with effect from 20th
Noverber, 11990, any sanction obtai ned fromthe Panchayat which ran
contrary to the interimprovisions of the devel opnent plan under
preparati'on coul d not continue by reason only of the fact that
perm ssi on, approval or sanction under any other |aw for the
devel opnent had been obtai ned.” Fresh approval was required to be
taken. Otherwi se it would be negation of provisions of clause (b) of
sub-section (2) of Section 137.

There is no conflict between Section 51 and section 137(2) as
has been contended by the counsel for the appellant. They operate in
two separate fields without interfering with each other

The High Court had al so exam ned the case in the context of
certain other provisions of the 1979 Act, but since no argunents have
been addressed on those provisions and findings recorded by the H gh
Court thereon, we are not dwelling on the same. For the reasons
stated above we do not find any merit in this appeal and disniss the
same in terns of the order passed by the H gh Court, which is quoted
bel ow. Wherever the words "wit petitioner’ occurs /in the quoted
order the sane nay be read as the appellant.

" .in the interest of justice, should be given
an opportunity to apply for perm ssion under
Section 46 of the Act for making further
construction upon the existing hotel building
in terns of the plan sanctioned/ approved by
the then conpetent authority, Pudina |

Gram Panchayat, if the sane is still in force.
I f any such application is duly and properly
filed by it before the concerned authority,
the latter shall dispose of the sane according
to | aw by passing reasoned order after

giving the wit petitioner all reasonable
opportunity of being heard. The wit
petitioner shall be at liberty to take all the
points pleaded in the wit petition and any
other relevant points it |ikes before the
concerned authority, would deal with the

same according to law. W, however, make

it clear that we have not expressed any
opi ni on about the nmerits of the wit
petitioner’s contentions in the wit
appl i cation.

In order to enable the wit petitioner
to avail itself of the opportunity granted
hereunder, the concerned authority shall not
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give effect to the inpugned notice under
Section 53 (1) of the Act for a period of

ei ght weeks fromdate. The wit petitioner
shall al so preserve status quo in respect of
the existing Hotel building during the
aforesaid period. On the failure of the wit
petitioner to apply for perm ssion under
Section 46 of the Act in terms of the
opportunity granted hereunder within the

af oresai d period, the concerned authority
shall be at liberty to proceed wth the
matter according to law. _If any such
application for permissionis filed by the
wit petitioner wthin the aforesaid specified
period in terns of this order, the authority
concerned nmust ensure that the wit
petitioners might be ina position to nake
payment of developnent charge as nmay be
assessed under Chapter |X, if not already
assessed i fpayable for the purpose for

consi deration of the sane under Section 46
(2) and for carrying on devel opnment by way

of further construction on the existing Hotel
building in terns of Section 45 of the Act, in
case perm ssion is/granted therefore under
Section 46 (1) of the Act."

The above directions would beconme applicable we.f. 1st April

o J.
( V. N Khare )

o
( Ashok Bhan )

o J.
(D. M Dhar madhi kari)

March 19, 2002

2002.




