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CASE NO.:
Appeal (civil) 4992-4993 of 2000

PETI TI ONER
Subhakar & O's

RESPONDENT:
Hari deesh Kumar & O's

DATE OF JUDGVENT: 13/03/2007

BENCH
Dr. ARIJIT PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT

Dr. ARIJI'T PASAYAT, J.

Appel l ants call in question legality of the judgnent
rendered by a Division Bench of the Karnataka Hi gh Court
di smssing the wit appeal filed by the appellants.

Background facts in a nutshell are as foll ows:

The appel l ants ¢l aimto be Chal geni tenants and
claimgrant of occupancy rights under the Karnataka
Land Reforns Act, 1961 (in short the "Act’). ~According to
them | ate Sesu Poojary, the father of the appellants filed
an application in Form No.7 before the Land Tri bunal
Karkal a (for short the 'Tribunal’). The claimwas in
respect of Survey No.162/1 measuring 2 acres 11 cents
and Survey No. 176/ 2 neasuring 8 cents in Gandhi nagar
Mar pady vill age Moodabedri, Karkala Tal uk of Dakshina
Kannada District.

Respondent Hari deesh Kumar clained to be the
owner of the land on the basis of a gift-deed fromhis
grandfather. Oiginally, the Tribunal granted occupancy
rights to the appellants’ father by an order dated
25.4.1981. The said order was challenged in Wit Petition
No. 10910/ 84 before the Karnataka Hi gh Court and the
Hi gh Court allowed the wit petition and remanded the
matter to the Tribunal. After remand by order dated
18.12.1996 rendered by a majority Tribunal rejected the
claimin respect of 1.81 acres of |land and granted 0. 30
acres on humanitarian grounds. The appellants as well as
t he respondent - Hari deesh Kurmar filed wit petitions
chal | engi ng the order passed by the Tribunal. Learned
Singl e Judge dismssed the wit petition filed by the
appel l ants and allowed the wit petition filed by the
respondent - Hari deesh Kumar by a conmon order
Appel lants filed two wit appeals.

Bef ore the Hi gh Court the stand of the appellants

was that Punja lands in the district are agricultural |ands.
According to the appellants, the definition of "land" in
terns of Section 2(18) of the Act is w de enough to include
Punja land. Referring to sone earlier decisions the

Di vi si on Bench of the High Court came to hold that Punja
land is not agricultural land and only grass is naturally
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grown in such land. Though the High Court referred to

classification of different Punja lands, it held that whether

Punja land is agricultural land is a question of fact.

Fi ndi ng has been recorded that this is not cultivable |and
and the grass is naturally grown on the land. Therefore,
the stand of the appellants was not correct. It was
observed as follows: -

“I'n view of the above circunstances,

we hold that in this case, the land in
guestion is a Punja Land where only

thatched grass is grown naturally. There

may be sone trees on the lland. That does

not mean that a natural grass grow ng

land is an agricultural lTand particularly, in
the facts and circunstances of this case
where a built house is surrounding the

| and. For “all the above reasons, in the
present case, having regard to the facts of
the case, we nake it clear that Punja |and

i n Dakshina Kannada i s not-an

agricultural land. W nake it clear that
where Punja land i s brought under

cultivation, it is not abar on the parties to
adduce evi dence that such | and is brought
under cultivation for agricultural purpose.
No such evidence is there in this case.”

Learned counsel for the appellants submtted that
the application under Section 48A of the Act was in
relation to two plots. As in Form7 there was no nention
of Survey 176/2. the appellants have no grievance wth
regard to the findings recorded. But the Tribunal has | ost
sight of the fact that on spot inspection certain coconut
trees were found on the land in question. Before the
Tribunal, the Chairman allowed the claimwhile the other
nenbers rejected the sane. Reference was nmade to the
fact that the claimant was a governnment servant and hi's
son had admtted that the | ease was obtained from
somebody el se. It was also admitted that there was
tailoring establishnment running on the |and in question
However, on hunmanitarian grounds the Tribunal allowed
retention of the house and 30 cents of |and. Learned
Si ngl e Judge found that no agricultural activity was
possi ble and the land adnmittedly was Punja Land. |t was
further observed that no agrarian rel ationship was
establ i shed, and Punja land in the absence of any
evi dence, cannot be treated as agricultural |and. That
al so was the finding by the Division Bench which further
noted that no evidence was brought to show that the | and
was under cultivation

These are assailed by the | earned counsel for the
appel | ants.

In response, |earned counsel for the respondent-
Hari deesh Kumar subnitted that |and had been obtai ned
on lease for a period 11 months starting from 1. 1. 1963
and 29.11.1963. The sane al so shows that the claimant’s
father was a tenant and nonthly rent of Rs.2.25 was
payable by him It was further subnitted that the son of
Subhakar accepted sonebody el se to be the |andl ord.
Learned counsel for the appellants subnitted that she
was aunt and was managi ng the affairs on behalf of the
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respondent. The said plea is without any basis. 1In fact,
the rent receipt Ex.P5 on which the appellants placed
reliance did not indicate any serial nunber. It was al so
noted by the | earned Single Judge that there was no basis
for allowi ng retention of the house and 30 cents and the
same has been rightly set aside.

Section 2(18) of the Act reads as follows:

"Land" neans agricultural land, that is to
say, land which is used or capable of being
used for agricultural purposes or purposes
subservi ent thereto and includes
horticultural land, forest |land, garden

| and, pasture land, plantation and tope

but does not include house-site or |and
used exclusively for non agricultura

pur poses. "

A bare readi ng of the provision shows that | and
nmeans agricultural land that is to say, |and which is used
or capabl e of being used for agricultural purposes or
pur poses subservient thereto and includes horticultura
| and, forest |and, 'garden |and, pasture | and, plantation
and tope but does not' include house-site or |and used
exclusively for non- agricultural purposes. Therefore, it
has to be established that the | and was capable of being
used for agricultural purposes or purposes subservient
thereto. The Tribunal and the Hrgh Court have
categorically noted the fact that the | and bei ng Punja |and
is not cultivable land and only grass is grown naturally. |If
the appellants wanted to establish that it was being used
for agricultural purposes, evidence shoul'd have been |ed
in that regard. The Division Bench has categorically noted
that no evidence in that regard wasled. Mere reference to
the spot inspection to show the existence of a few coconut
trees does not establish that the land was capabl e of being
used for agricultural purpose.

In view of the factual finding recorded by the
Tri bunal and the High Court (both |earned Single Judge
and the Division Bench) there is no nerit in the present
appeal s which are accordingly dism ssed. There will be no
order as to costs.




