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SANTOSH HEGDE, J.

These appeal s are preferred against the comon judgnment of the

H gh Court of Judicature Andhra Pradesh at Hyderabad made in Wit
Appeal Nos. 1864 of 2001 and 1901 of 2001 whereby the H gh Court
di sm ssed the appeal's filed by the appellant herein confirmng the
order of the | earned Single Judge dated 21-11-2001 nade in WP. Nos.
29150 of 1997 and 10461 of 2000.

Facts necessary for the disposal of these are as follows :-

The respondent herein was an enployee worki ng as Assi stant

Grade-1 in the Stores Departnent of the appellants, R & D Division at
Hyder abad. He borrowed house buil di ng advance by depositing title
deeds of his properties as securities, creating an equitable nortgage in
favour of the appellant. As per the terns of the said title deeds of the
property belonging to the respondent was to be in custody of the
appellant till the entire amunt of the loan wth interest was

di scharged. Wile the nortgage was still subsisting’ and an anount of

Rs. 1,34,951/- was due fromthe respondent, the appellant’s officers
cane to know that certain public notices were published in the |oca
Newspaper calling upon the intending purchasers to nmake their offers
for the purchase of the property belonging to the respondent whi ch was
nortgaged to the appellant by deposit of title deeds. On the appellants
comng to know of the sane, its officers approached the advocate

who on behal f of the respondent had issued the publication. Then they
came to know that the original title deeds which were supposed to be in
deposit of the conpany was in his custody.  Obviously, because it was
stealthily taken away fromthe custody of the appellant. Based on said
facts a departmental enquiry was instituted and on the reports
submitted by the Enquiry Oficer holding the appellant guilty of the

m sconduct charged and taking into consideration the seriousnhess of
the charge the services of the respondent were terninated.

Bei ng aggri eved of the said decision of the appellant, respondent
approached the Additional Labour Court challenging the said enquiry

report as well as the consequential punishnment inmposed on him The

Labour Court after considering the report of the Enquiry O ficer has

al so exami ned certain witnesses sumopned by it cane to the

conclusion the finding given by the Enquiry Oficer and also the
confirmation of the said finding by the Disciplinary Authority was

| egal and valid. It also observed that in view of the said fact it did not
see any reason to conme to a different conclusion fromthat of the
Enquiry Oficer. During the course of its order it also observed that the
nost of the facts were not disputed and the docunents which were

supposedl y to be in the custody of the appellant found its way to the
possessi on of the respondent and by so obtaining the possession of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 7

docunent the appellant tried to sell the property when the nortgage
was still subsisting. The Labour Court also recorded the follow ng
finding :-

"No doubt the confidence of the enployer on

this petitioner has shaken by this occurrence but

no instance of earlier ms-conduct are spelt. On

the other hand it appears he is an active

participant in the cultural activities and for

conmon cause of the enpl oyees. Therefore,

al so feel the punishnent of dismnissal from

service is harsh in the circunstances.

Bei ng aggrieved by the said order directing the reinstatenment of

the respondent the appellant preferred a wit petition before the |earned
Si ngl e Judge, the respondent al so being aggrieved by the order

uphol ding his m sconduct-filed a wit petition before the H gh Court
chal l enging that part of the order. The |learned Single Judge after
hearing the parties dismssed both the wit petitions. In the course of his
orders the l'earned Single Judge observed : -

"\ 005. There is any anount of spectrum of discretion

vested with the Tribunal in taking into consideration

the facts and circunstances of the case. The decision

relied upon by the l'earned Counsel for the

Managenent has to /'be taken into consideration

basing on the facts and circunstances of the case\005"

On the above basis wit petitions of the appellant as well as that
of the respondent cane to be di smi ssed.

Agai nst the said judgnment of the | earned Single Judge both the
appel | ant and respondent herein preferred appeal s before the Division
Bench of the Hi gh Court which dismssed the wit appeals on the
following grounds :-

"\ 0051 n our opinion, a reading of Section 11-A

woul d show t hat the power of the Labour

Court is without limtation. The Labour Court

or the Industrial Tribunal can interfere when

the puni shment awarded is di sproportionate

to the proved guilt. Under such

ci rcunst ances, the Labour Court, in our

opi nion, is bound to give and should give its

reasons in support of its decision. No doubt,

the Labour Court, after due discussion of the

charges and the evidence adduced by both the

parties cane to the conclusion that the

charges stand proved\ 005"

Havi ng carefully considered the entire facts
and circunstances of the case, we do not find
any inpropriety or illegality in the award of
the Labour Court as confirned by the | earned
singl e Judge in nodifying the puni shment of

di smssal fromservice to that of reinstatenent
into service as a fresh candidate in the post of
Assistant Grade-I1. The Labour Court, in our
opi ni on, had exercised its discretionary

power under Section 11-A judiciously and has

gi ven valid and cogent reasons for nodifying
the puni shrment\ 005. "

It is against the said judgnents of the courts below directing the
fresh appoi ntnent of the respondent in spite of finding of the Labour
Court that the conclusions arrived at by the Enquiry Officer is correct,
the appellant is before us in these appeals.
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Ms. Mohini Narain, |earned counsel appearing for the appellant
contended that the courts below was totally in error in comng to the
conclusion that there was absolute discretion on the Labour Court
under Section 11-A of the Industrial Dispute Act to alter the sentence in
spite of com ng to conclusion that the enquiry conducted by the
managenent was correct and just and the finding of guilt recorded by
the Enquiry Oficer is based on facts. She submitted the discretion
vested under Section 11 A of the Act has to be exercised judiciously
bearing in mnd the nature and gravity of the m sconduct proved as al so
the 1 oss of confidence genuinely entertained by the nanagement. |In
support of her contention she placed reliance on the judgnments of this
Court in the case of :-

(1) Air India Corporation, Bonbay vs. V.A Rebellow and
Anr. (1972 1 SCC 814),

(2) Francis Klein & Conpany Private Limited

VS.
Their Workmen & Anr. (1972 4 SCC 569),

(3) Janat'a Bazaar South Kanara Central Co-operative

Whol esale Stores Limted & Os.
VS.

Secretary, Sahakari Noukarara Sangha & Ors. (2000 7 SCC
517),

(4) UPS RTC vs. Mhan Lal Gupta (20009 SCC 521) and

(5) The Workmen of Firestone Tyre & Rubber Co.
VS.
The Managenent & Ors. (1973 1 SCC 813).

Shri  Nageshwar Rao, |earned senior counsel _appearing for the
respondent submtted that under Section 11 A of the Act the Labour
Court was well within its jurisdiction to interfere with the quantum of
puni shent if it came to the just conclusion that the penalty inposed
on the enployee is disproportionate and the same shakes the court’s
conscience. He submtted in view of the fact that the respondent had
returned the entire | oan anpbunt and the appel | ant-conpany has not
suffered any nonetary | oss. The Labour Court was justified in altering
the puni shment. He al so subnitted that though the Labour Court did

not accept the respondent’s case that the docunents in question were
given to himby the conpany itself, on the naterial on record it is seen
that on a request nade by the respondent the officers of the appellant
conpany had handed hi m over the docunents so that he can sell the
property and return the loan taken by him_ He also submtted that
right till the date of this m sconduct the respondent’s behaviour has
been exenpl ary and he has served the conpany honestly and

efficiently, therefore, for this one stray act of m sconduct he ought not
to be punished and so called | oss of confidence pleaded by the
managenent is inmaginary, therefore, he justified the Labour Court’s
exercise of its wide jurisdiction judiciously which was upheld by the

| earned Single Judge as well as by the Division Bench of the High

Court and there is absolutely no reason for this Court to interfere with
such concurrent finding.

It is an adnitted fact that the docunments kept in deposit for
obtaining a loan fromthe appellant conpany by the respondent by way
of a mortgage did find its way to the office of the I awer of the
respondent and of the respondent did nmake an attenpt to sell the
property by calling for offers by way of Newspaper publication
Though the respondent pleaded that the docunents were given to him
on his request by the managenent itself, the findings of facts
recorded by the Enquiry Oficer as well as by the Labour Court was
that these docurments were taken away w thout the consent or

know edge of the managenent. It is seen that the Labour Court itself
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fromthe evidence of three witnesses examined by it cane to the
conclusion that case of the respondent that the docunent was returned
by the managenent was fal se and the signature of the three wtnesses
on the letter produced by the respondent was forged. Hence, the
inference to be drawn on this finding is that apart fromrenoving the
docunents illegally the respondent also tried to justify the renmoval by
produci ng certain fabricated docunents. Though the respondent
chal | enged these finding right up to the Division Bench those findings
have now becone final, therefore, we will have to proceed on the basis
that the allegation of m sconduct |eveled against the respondent

st ands proved.

Question then is whether the m sconduct alleged against is so
serious or grave as to create a genuine |ack of confidence in respondent
by the appellant.

VWi | e considering this question of |oss of confidence and the
jurisdiction of the Labour Court in interfering wth the quantum of
puni shnent the | earned Single Judge was of the foll owi ng opinion :-
"There is any anpunt of spectrum of

di scretion vested with the Tribunal in taking

into consideration the facts and

ci rcunst ance of the case"

The Division Bench in appeal concurred with the said finding of
the | earned Single Judge by observing : -

“I'n our opinion, a reading of Section 11A woul d
show t hat the power of the Labour Court is
without limtation".

Wth respect, we are unable to agree with these findings of the

H gh Court. In our opinion, there i's no such thing as unlinited
jurisdiction vested with any judicial or quasi judicial forum An
unfettered discretion is a sworn enemy of the constitutional guaranty
against discrimnation. An unlimted jurisdiction leads to

unr easonabl eness. No authority be it an adm nistrative or judicial has
any power to exercise the discretion vested in it unless the sane is
based on justifiable grounds supported by acceptable material's and
reasons thereof.

The Labour Court while exercising its discretion recorded that
though the confidence of the enployer on the respondent i's shaken stil
it gave 3 reasons for exercising its discretion, they are :-

(A No i nstance of earlier misconduct are spelt.

(B) It appears the respondent is an active participant in the
cultural activities and for conmon cause of the

enpl oyees.

(O Therefore, it felt the punishnment of dism ssal from
service is harsh, in the facts and circunstances of -t he

case.

These extenuating circunstances recorded by the Labour Court
is in the background of the follow ng proved facts :-
(A Title deeds deposited with the appellant for
borrowi ng noney were surreptitiously taken

away Wwithout the pernission of the appellant

whi ch act anpunts to theft.

(B) The said docunents so stolen were admitted to be
used for the purpose of selling the property

whi ch armounts to fraud.

(O The docurents so taken was sought to be
justified by a letter where the signatures are

forged anobunting to forgery.
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The question the Labour Court ought to have asked itself while

exercising its discretion under Section 11 A should have been whet her

the reasons given by it that there was no earlier nisconduct or that the
respondent is an active participant in cultural activities is sufficient to
cone a reasonable conclusion that a punishnent of dism ssal was

harsh in the background of the finding recorded by itself as to the
confidence of the enployer on the respondent which according to the

Labour Court was shaken by the m sconduct.

In our opinion with no stretch of imagination either the

ext enuati ng circunstances recorded by the Labour Court or the exercise
of its discretion could be terned either as reasonable or judicious. In
our opinion even the | earned Single Judge and the Division Bench
erroneously held that the Labour Court had unlimited jurisdiction
under Section 11-A of the Act. It is because of the above erroneous

| egal foundation as to the vastness of power vested with the Labour
Court. The H gh Court ~accepted the interference by the Labour Court
in the award of punishnent. Thus, the Labour Court as well as the High
Court fell iin error in granting the relief to the respondent which is
chal |l enged in this petition

The | earned counsel for the appellant has rightly relied upon the
decisions of this Court in support of her argunent. In Air India
Corporation (supra) this Court held with reference to | oss of
confi dence as follows :-

"..Once bonafide loss of confidence is affirmed

the i npugned order mnust be considered to be

i mmune from chal |l enge.."

In Francis Klein & Conpany Prviate Ltd. (supra) this Court held :-
" In our view when an enpl oyer | oses

confidence in his enployee, particularly in

respect of a person who is discharging an office

of trust and confidence, there can be no

justification for directing his reinstatenent\005."

..Even this direction is not a valid direction
because if once the Conpany has | ost
confidence in its enployee, it is idle to ask
themto enploy such a person in another job
What job can there be in a Conpany which a
person can be entrusted with and which does
not entail reposing of confidence in that
person.."

In Janta Bazaar South Kanara (supra) this Court held :-

"\ 0050nce act of m sappropriation is proved, nay
be for a small or |arge anmount, there is no
guestion of showi ng uncalled for synmpathy and
reinstating the enployees in service. Law on
this point is well settled\ 005"

"\ 0051 n case of proved m sappropriation, in our
view, there is no question of considering past
service record. It is the discretion of the

enpl oyer to consider the same in appropriate
cases, but the Labour Court cannot substitute the
penal ty inmposed by the enmpoyer in such cases.."
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In UPS RTC (supra) this Court held :-

"\ 005The enpl oyee has been found to be guilty of
m sappropriation and in such an event, if the
appel | ant - Corporation |l oses its confidence vis-'-
vis the employee, it will be neither proper nor
fair on the part of the Court to substitute the
finding and confidence of the enployer with that
of its own in allow ng reinstatenent. The

m sconduct stands proved and in such a

situation, by reason of the gravity of the offence,
the Labour Court cannot exercise its discretion
and alter the puni shnent\005."

Wth reference to Section 11-A of the Act, in the case of The
Wor kment of Firestone Tyre & Rubber Conpany Ltd. (supra) this
Court held :-

"\ 005 Once the misconduct is proved, the Tribuna

had to sustain the order of punishnent unless it
was harsh-indicating victimsation\005."

"\ 005l f a proper enquiry is conducted by an
enpl oyer and a correct finding arrived at
regardi ng the m sconduct, the Tribunal, even
though it has now power to differ fromthe
concl usions arrived at by the nanagement, will
have to give every cogent reasons for not
accepting the view of ‘the enpl oyer\ 005"

In CMC Hospital Enployees’ Union & Anr. (supra) this Court
held :-

" Section 11- AA005 cannot be considered as
conferring an arbitrary power on the Industria
Tri bunal or the Labour Court. - The power under
Section 11-A of the Act has to be exercised
judicially and the Industrial Tribunal or the
Labour Court is expected to interfere wth the
deci si on of a managenent under Section 11-A of
the Act only when it is satisfied that the
puni shrrent i nmposed by the nanagement is
hi ghly di sproportionate to the degree of guilt of
t he wor kman concerned. The Industrial Tribuna
or the Labour Court has to give reasons for its
deci si on\ 005"

In our opinion all the above judgnments applies with full force to

the facts of this case. The Labour Court has itself conme to the
concl usi on the nanagenent has | ost confidence in the respondent. If

that be the case the question of it exercising its jurisdiction under
Section 11-A to alter or reduce the punishnent does not arise.

That apart the reasons given by the Labour Court to reduce the

penalty are reasons which are not sufficient for the purpose of reducing
the sentence by using its discretionary power. The fact that the

m sconduct now alleged is the first msconduct again is no ground to
condone the m sconduct. On the facts of this case as recorded by the
Labour Court the loss of confidence is imminent, no finding has been
given by the courts bel ow including Labour Court that either the fact

of | oss of confidence or the quantum of punishnent is so harsh as to
be vindictive or shockingly disproportionate. Wthout such finding
based on records interference with the award of punishnment in a
donestic inquiry is inpermssible.

For the reasons stated above the appeals succeed. The inpugned

orders to the extent they direct the reinstatenent of the respondent is set
asi de. The order of disnissal of the respondent nade by the appellant
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pursuant to the inquiry is upheld.
Appeal s allowed to the above extent.




