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ACT:

I ncome Tax Act 1961: Sections 84 and 261--New | ndus-
trial Undertaki ng--Exenpti on--Conmencenent of period----Wen
ari ses.

HEADNOTE:

The respondent is a Public Limted Conpany incorporat-
ed on April 14, 1989 for carrying on business of manufac-
turing chenical products particularly of Carboxy Methyl
Cel lul ose (CMC) and Cel | ul ose Pul'ps. The respondent was al so
granted an industrial licence by the Central CGovernnent for

the manuf acture of Carboxy Methyl (Cellul ose. The respondent
had installed a cellulose plant in which cellulose pulp, the
raw material for Carboxy Methyl Cellul ose was nanufactured.
The pl ant had begun production from March 1961 while the
production of Carboxy Methyl Cellul ose was started from June
15, 1961.

The respondent <clainmed relief under section 84 of
Income Tax Act as it stood prior to its being deleted with
effect fromApril 1, 1968 by Finance Act (2) 1967, for the
assessment year 1966-67, the previous year —of accounting
bei ng the financial year 1965-66.

The Incone Tax Oficer took the viewthat since. the
respondent had started production of cellulose  pulp  from
March, 18 1961, it had begun to nanufacture or  produce
finished articles or goods in the year ending March 31, 1961
and consequently the assessment year 1961-62

was the first year in which the assessee was entitled to
relief wunder section 84 Sub-section (7) of the Income Tax
Act under which the relief contenplated was to be available
only for live assessnent years. So the respondent was not
entitled to relief in the assessment year 1966-67 which fel
beyond the aforesaid period.

The above view the Incone Tax Officer was affirned in
appeal by the Appellate Assistant Conm ssioner. Even the
Income Tax Appellate Tribunal held that the respondent
havi ng begun production or manufacture of finished product
whi ch was capable of being sold in the market in the year of
accounting relevant to the assessnent year 1961-62 the | ast
year in which the respondent was entitled to get relief
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under section 84 of the Act was the assessnment year 1965-66
and the claimfor
889
the relief in the assessnent year 1966-67 was not rmmintain-
able. The High Court on reference, held that the mere fact
that the respondent started production of Cellulose Pulp
which was an internediate product on March 18, 1961 did not
nean that the conmpany had begun to produce or nanufacture
"articles" in the assessnent year 1961-62 because the word
"articles" wused in Sub-section (7) of section 84 in the
context, could be only the end product of the industria
undertaking as a whole where there was no phased progranme
of installation and construction.
Al'l owi ng the appeal of the Revenue with costs, the Court,
HELD: The Hi gh Court on the facts and circunstances of
the instant case conmitted an error in interfering with the
conclusion of the Tribunal. It.is settled lawthat a High
Court while hearing  a reference under the Act does not
exerci se /any appellate or revisional or supervisory juris-
diction over the Tribunal and it acts purely in an advisory
capacity. - Further in theinstant case the finding of the
Tribunal did not suffer fromany infirmties such as not
bei ng supported by any evi dence or being perverse or patent-
'y unreasonabl e. The production of Cellulose Pulp during the
nonth of March, 1961 was a finished product which was a
marketable comodity. It is true that Cellulose Pulp also
constitutes raw material for manufacture of Carboxy Methyl
Cel lul ose and the circunstances that the industrial |icence
granted to the respondent was for the manufacture of Carboxy
Met hyl  Cellul ose which also-included the manufacture of
Cel I ul ose Pul p which was internediate product to be used in
its turn as a raw material for the manufacture of ' Carboxy
Met hyl  Cel l ul ose. The rel event clause of the Menorandum of
Associ ation of the respondent conpany is obviously wide in
its anplitude and as such contenplates "manufacture of
chem cal products of any nature and kind whatsoever and
particularly of Carboxy Methyl Cellulose, Cellulose Pulp and
other chem cal products." So the H gh Court obviously com
mtted an error in holding that the nanufacture of Cellul ose
Pulp during March 1961 was of no consequence-and that the
first year of production would be the assessnment year 1962-
63 when Carboxy Methyl Cellul ose was actually manufact ured.
The provisions of section 84 of the Act could be coustrued
liberally only, when there is any genui ne doubt about the
interpretation. [892H 893G 894B]

In the instant case, a plain reading of Sub-section (7)
of the section 84 of the Act makes it clear wthout any
doubt that the period of assessnent year relevant to. the
previous year in which the undertaking began to nmanufacture
or produce "articles" was 1961-62. The question as to the
assessment year in which the undertaking begins to" manufac-
ture or
890
produce articles is essentially a question to be decided on
the facts of each case and on the basis of evidence placed
on record. [894C- D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1314 (NT)
of 1976.

From the Judgnent and Order dated 15.11.1975 of the
Gujarat H gh Court in Income Tax Reference No. 160 of 1974.
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for the Appellant.
J. Vellapaly, Ms. A K Verma and J.B. Dadachanji for the
Respondent .
The Judgnent of the Court was delivered by
QJHA, J. This appeal has been preferred on the basis of
a certificate granted by the H gh " Court of Cujarat wunder
Section 261 of the Incone Tax Act, 1961 (hereinafter re-
ferred to as the Act). The judgnent appealed against is
reported in Cellulose Products of India Ltd. v. Conm ssioner
of Income Tax, Gujarat, [1977] 110, |I.T.R page 15 1. The
respondent is a public limted conpany incorporated on Apri
14, 1989 mainly for the purpose of carrying on business of
manuf acturing chem cal products. The Menorandum of Associ a-
tion of the respondent conpany, as is apparent from the
order of the Appellate Assistant Conm ssioner of |ncone Tax,
inter alia contains the follow ng clause:
"to -carry on the business of manufacture of
and dealer and inporters and exporters in
chem cal products of any nature and kind
what soever and particul ary of Carboxy Methyl
Cel | ul ose (CVMQ) ,~ Cel'lul ose Pul ps and ot her
chemical products.”
The respondent was granted an industrial |icence by the
Central Governnent ~ for the manufacture of Sodium Carboxy
Met hyl  Cellul ose (for short CMC). In pursuance of the said
licence the respondent installed a Cellul ose plant, in which
was manuf actured Cellul ose pulp whichinits-turn was neant
to be used as a raw material for manufacture of CMC. This
fact does not appear to have been in dispute that the re-
spondent began production of Cellul ose pul p-fromMarch 18,
1961 in the said plant while the production of = CMC was
started from June 15, 1961.
891
In the assessment year in question nanmely 1966-67, the
previous year of account being the financial year | 1965-66
ending on March 31, 1966, the respondent clainmed relief
contenpl ated by Section 84 of the Act (as it stood prior to
its being deleted with effect fromApril 1, 1968 by Finance
(No. 2) Act, 1967). The Incone Tax O ficer took the view
that since the respondent had started production of Cellu-
| ose pulp from March 18, 1961 it had begun to manufacture or
produce finished articles or goods in the year ending on
March 31, 1961 and consequently the assessnment year 1961-62
was the first year in which the assessee was entitled to
relief wunder Section 84. According to him-the relief~ con-
tenpl ated by Section. 84 being available only for five years
nanely the assessnent year 1961-62 and the four ~assessnent
years i medi atel y succeedi ng as contenpl ated by | Sub-section
(7) of Section 84 of the Act, the respondent was not ~ enti-
tled to the relief clained in the assessment year ~ 1966-67
which fell beyond the aforesaid period. This finding of the
Income Tax Officer was affirned in appeal by the Appellate
Assi stant Comm ssioner. The matter was taken by the respond-
ent in further appeal before the Income Tax Appellate Tribu-
nal. The respondent’s contention that the production  of
Cellulose pulp during the nmonth of March 1961 was a tria
production was repelled by the Tribunal and a categorica
finding was recorded by it that Cellul ose pulp manufactured
by the respondent during the month of March 1961 was a
finished product which was a marketable commodity. On this
view the Tribunal held that the respondent having begun
production or manufacture of finished product which was
capabl e of being sold in the nmarket in the year of account
relevant to the assessnent year 1961-62, the last year in
which the respondent was entitled to get relief under sec-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

tion 84 of the Act was the assessnent year 1965-66 and the
claimmade by it for the said relief in the assessnent year
in question nanmely 1966-67 was not mmi ntai nable. The Tribu-
nal, however, on an application made in this behalf by the
respondent referred the follow ng question to the H gh Court
of Gujarat for its opinion:-
"Whet her on the facts and in the circunstances
of the case, the Tribunal was right in reject-
ing the assessee’s claim for relief under
section 84 of the Act for the assessnment year
1966- 672"
The Hi gh Court by the judgment under appeal answered the
guestion aforesaid in the negative, that is, in favour of
the assessee and against the revenue. It held that even
though the word "article" used in Subsection (7) of section
84 of the Act was undoubtedly an ordinary word enpl oyed by
the legislature but in the context in which it was used and
892
looking to the object with which it was enacted it was
obvious ‘that it could only refer to the end product of the
i ndustrial undertaki ng as a whole where there was no phased
programe of installation and construction. On this viewthe
H gh Court found that the nere fact that the respondent
started the production of Cellul ose pulp which was an in-
ternedi ate product onMarch 18, 1961 did not nean that the
conpany had begun to produce or nanufacture "articles" in
the assessnment year 1961-62.

It has been urged by | earned counsel for the appellant
that the finding recorded by the Tribunal referred to above
was essentially a finding of fact based on appraisal of
evidence and it was not open to the H gh Court in.its advi-
sory jurisdiction to take a contrary view. For the respond-
ent, on the other hand, in support of the judgnent appeal ed
against, it was urged by its |earned counsel that inasnuch
as section 84 of the Act contenplated grant of relief to a
new undertaking, it should be construed liberally so as to
ef fectuate the object thereof. He mmintained that since the
undert aki ng established by the respondent was to nmanufacture
CMC and the industrial licence had al so been granted'to it
for the said purpose, exenption under section 84 of the Act
could be claimed by it only in the year during which CMC was
actually manufactured and since it was so done during the
assessment year 1962-63 exenption could not be clainmed in
the assessnent year 1961-62, notw thstanding the fact that
Cellul ose pulp for captive consunption was manufactured in
that year. According to him therefore, the period of five
years contenpl ated by sub-section (7) of section 84 of the
Act woul d represent the assessment year 1962-63 and the four
assessment years inmredi ately succeeding and in this view of
the matter the H gh Court was right in allowing the relief
claimed by the respondent during the assessnent  year in
guestion, namely 1966-67. In the alternative, he subnitted
that if ultimtely the view of the Tribunal prevailed that
the production had started in the assessnment year 1961-62
then the disallowance of the relief in the 5th year nanely
in the assessnment year in question should be restricted to
the investnment of the pulp factory and the respondent should
not be denied the relief in respect of the investnent exclu-
sively related to the CMC pl ant.

Havi ng gi ven our anxi ous consideration to the respective
subm ssions made by the | earned counsel for the parties, we
are inclined to agree with the contention of the |earned
counsel for the appellant that the Hi gh Court on the facts
and in the circunstances of the instant case comitted an
error ininterfering with the conclusion of the tribunal. It
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is settled law that a H gh Court hearing a reference under
the Act does not exercise any appellate or revisional or
supervisory jurisdiction over the Tribunal and that it acts
purely in an advisory capacity. If the Tribunal after con-
sidering the evidence produced before it on a question of
fact records its finding it cannot be interfered with in a
reference by the H gh Court unless of course such finding
was not supported by any evidence, was perverse or patently
unr easonabl e. In our opinion, the finding of the Tribunal in
the instant case did not suffer fromany of these infirm-
ties. The finding that the production of Cellulose pulp
during the nonth of March 1961 was not a trial production
and that Cellulose pulp as nanufactured by the respondent
was a finished product which was a nmarketable conmmodity was
essentially a finding of fact based on appraisal of evi-
dence. It is true that Cellulose pulp constitutes raw
materi al for manufacture of CMC but it has not been disputed
bef ore us by the | earned counsel for the respondent that it
was even by itself a finished nmarketable commodity. The
circunstance that the industrial licence granted to the
respondent was for the manufacture of CMC and not of Cellu-
| ose pulp is, in our opinion, keeping in view the nature of
the two articles, not of much significance. In the sane
manner as a licence, for instance, for the manufacture of
cloth includes the manufacture of cotton yarn, an internedi-
ate product necessary for manufacturing cloth, the licence
granted to the respondent for the manufacture of CMC includ-
ed the manufacture of Cellul ose pulp which was an internedi-
ate product to be used in its turn as a raw material for the
manuf acture of CMC. The rel evant clause of the Menorandum of
Associ ation of the respondent conpany, already quoted above,
is obviously wide in its anplitude, It contenpl ates nanufac-
ture of "chemical products of any nature and ki nd whatsoever
and particularly of CMC, Cellulose pulp and other chemica
products”. Manufacture of Cellul ose pulp was thus indeed one
of the objects of the conpany. The question involved had to
be considered in this background and the Tribunal having
done so and recorded the finding of fact referred to  above
the H gh Court obviously conmitted an error in holding that
manuf acture of Cellul ose pul ps during March 1961 was of no
consequence and that the first year of production would be
the assessnent year 1962-63 when CMC was actually nanufac-
tured. The decision of the Madras Hi gh Court relied on- by
the |earned counsel for the respondent reported in Madras
Machi ne Tool s Manufacturers Ltd. v. Conmi ssioner of | ncome-
Tax, Madras, [1975] 98 ITR 119, in view of what ~ has been
observed above on the facts of the instant case does. not
advance the case of the respondent any further than the
reasons recorded in the judgnent under appeal
894

As regards the alternative submission nade by the
| earned counsel for the respondent suffice it to say  that
the case on the basis of which this alternative subnission
is sought to be made was not set up before the Tribunal nor
any such question was sought to be referred on the basis of
which this alternative subm ssion could be made. It cannot,
as such, be pernitted to be nade in the present appeal. The
subm ssion that the provisions of section 84 of the Act
shoul d be construed liberally so as to effectuate the object
thereof need detain us for long. It is only when there is
any genuine doubt about the interpretation of a fisca
statute or where two opinions are capable of being forned
that the rule of interpretation canvassed by | earned counse
for the respondent may be taken to. In the instant case a
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plain reading of sub-section (7) of section 84 of the Act
nakes it clear without any doubt that the period of five
years was to start fromthe assessnent year relevant to the
previous year in which the undertaking began to nanufacture
or produce "articles". Since the | anguage of the sub-section
is plain and admits of no ambiguity there is no scope of
applying the aforesaid rule of interpretation. The question
as to in which assessnent year "the undertaking begins to
manuf acture or produce articles" is essentially a question
to be decided on the facts of each case and on the basis of
the evi dence pl aced on record.

In view of the foregoing discussion, this appeal suc-
ceeds and is allowed with costs and the judgnment of the High
Court under appeal is set aside.

S. B. Appea
al | owed.
895




