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ACT:

Constitution of India, 1950, Arts. 14, 20 Acts comitted in
Rewa State in 1949 before Vindhya, Pradesh Ordinance No.
XLVITT  of 1949 Charge under said O dinance and trial ~under
Vi ndhya Pradesh Crimnal Law Amendnent (‘Special  Courts)
Ordinance (V of 1949) Validity of trial and conviction-
Fundanental rights to equalutility of laws and against
convi ction under ex post facto | awScope of Arts. 14 and 20-
Integration of States and Vi ndhya Pradesh Ordi nances, effect
of .

HEADNOTE:

The appellants, who were during the relevant period, the
Mnister for |Industries and Secretary to the Governnent
respectively of the State of Vindhya Pradesh, were tried by
a Special Judge wunder the Vindhya Pradesh Crimnal Law
Amendnment (Special Courts) Ordinance (No. V of 1949) for
charges under ss. 120-B, 161, 465 and 466 of the Indian
Penal Code as adapted by the Vindhya Pradesh Ordinance No.
XLVITlT  of 1949, the facts all eged agai nst them being that
they entered into a conspiracy in February, 1949, at Rewa to
obt ai n illegal gratification for revoking a previ ous
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Government Order and in pursuance of that conspiracy the
second appellant demanded such gratification on 8h March
1949, at Rewa and the first appellant received Rs. 25,000
towards it on the 11th April, 1949, at New Del hi and forged
certain documents purporting to be official orders. They
were acquitted by the Special Judge but on appeal the first
appel | ant was convi cted by the Judicial Conm ssioner on al
the charges and the second as under ss. 120-B and 161 of the
I ndi an
1189
Penal Code. The validity of the trial and convictions was
chal | enged on appeal to the Suprene Court inter alia on the
ground that they contravened arts. 14 and 20 of the
Constitution and on the ground that no appeal lay to the
Judi ci al Commi ssioner fromthe order of the Special Judge.
Held (i) that, as s. 5 (2) of the Vindhya Pradesh Ordi nance,
1949, provided that the provisions of the Crimnal Procedure
Code shall apply to the proceedi ngs of a Special Court and
that 'the Special Judge shall be deened to be a court of
session, the normal right of appeal provided by s. 410 or s.
417, as the case may be, of the Crinminal Procedure Code nust
bet aken to have been expressly provided by reference, and
the order of the ~Special Judge was appealable to the
Judi ci al Commi ssi oner

Attorney-General ~ v. Hernman Janmes Sillem (11 H L. C
704) di stingui shed.

(ii) That the trial of the  appellants di d not
contravene art. 14 of the Constitution inasnmuch as in the
Vi ndbya Pradesh Criminal Procedure Code (as amended) which
was in force at the commencenent of the trial (namely 2nd
Decenber, 1949) there was no provision requiring . all trials
before Courts of Sessions to be either by jury or with the
aid of assessors, and the fact that the entire Crimna
Procedure Code including s. 268 thereof was extended to
Vi ndhya Pradesh on the 16th April, 1950, by the Part C
States (Laws) Act, 1950, could not affect the wvalidity of
the trial after that date as s. 4 of the said Act provides
that the repeal of the earlier law by that Act ~“shall not
af fect pendi ng proceedi ngs, and pendi ng proceedings being a
class in thenselves, a provision saving such proceedings
could not contravene art. 14.

Syed Qasim Razvi v. State of Hyderabad ([1952] S.C.R -~ 710)
referred to.

(iii) The prohibition contained in art. 20 of the
Constitution agai nst convictions and subjections to penalty
under ex post facto laws is not confined inits operation to
post-Constitution |laws but applies also to ex post facto
| aws passed before the Constitution in their application to
pendi ng proceedings. |[The difference between  Indian and
Amrerican law in this respect pointed out.]

(iv) Article 20, however, prohibits only conviction or
sentence under an ex post facto law, and not the tria
t her eof . Such trial under a procedure different from what
obtained at the time of the offence or by a court different
from that which had conpetence at that tinme cannot ipso
facto be held to be unconstitutional

(V) The expression " law in force inart. 20 neans a |aw
which was in fact in existence and in operation at the tine
of the conmi ssion of the offence (or, in other words, the
then existing
154
1190
law) and does not include a law which by subsequent
| egislation has to be deened to have been in force at that
time.
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(vi) Though the charges against the appellants were
specifically franmed with reference to the offence under
Ordinance No. XLVIIlI of 1949, as the acts charged as
of fences did not beconme such only by virtue of the said
O di nance and as they were offences even under the | aw which
prevailed at the tinme when the acts were comitted, they
could not be regarded as convictions for violation of a |aw
whi ch was not in force at the tinme of the comm ssion of the
acts charged.

(vii) By virtue of the Orders of the Regent of Row& of
1921 and 1922, the Indian Penal Code and the Crinina
Procedure Code with the necessary adaptations were in force
in the Rewa State and either becane extended to the entire
Vi ndhya Pradesh State from the 9th August, 1948, by
O dinance No. |V of 1948, or continued to be in force in the
Rewa portion of that State by virtue of the principle laid
down in Mayor of ‘Lyons'v. Bast India Co. (1 MI. A 175),
and were the penal law in force in the relevant area when
the acts were comitted.

(viii). The amendment of the definition of “public
servant™ - in-S. 21 of the Penal Code, nade by Ordinance No.
XLVITlT  of 1949 brought about no substantial change in the
position of the first appellant as a public servant.

(ix) The Ruler of the Rewa State had prior to 1947 the
authority to pass extra-territorial |aws rel ating to

of fences conmitted by his own subjects and vesting in his
own courts the power to try them that power was not in any
way curtailed either by the integration covenant or the
I nstrunent of Accession, and ss. 3 and 4 of the Indian Pena
Code and S. 188 of the Crimnal Procedure Code, at least in
so far as they affected the subjects and courts of the
State, were within the | egislative conpetence of the State

(x) The conviction of the appellants in respect of all the
of fences with which they were charged including the  extra-
territorial offence said to have been conmitted by the first
appel  ant at New Del hi was not illegal under art. 220 on the
ground that the conviction was under an ex post facto | aw.

JUDGVENT:
CRI' M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 7
of 1951. Appeal under article 134 (1)(c) of t he

Constitution of India fromthe Judgment and Order dated the
10th March, 1951, of the Court of the Judicial Commi ssioner
Vi ndhya Pradesh, Rewa, in Criminal Appeal No. 81 of 1950,
arising out of the Judgment and Order dated the 26th July,
1950, of the Court of Special Judge, Rewa, in Crimnal . Case
No, 1 of 1949.
1191

G S. Pathak (K B. Asthana, wth hin), “for the,
appel  ant No. 1.

K. B. Asthana, for appellant No. 2.

M C. Setalvad, Attorney-Ceneral for India, (G N,
Joshi, with hin), for the respondent.

1953. May 22. The Judgnment of the Court was delivered

by
JAGANNADHA DASJ. This is an appeal against the judgnment of
the Judicial Comm ssioner of Vindhya Pradesh dated 10th
March, 1951, by l|leave granted under article 134(1) (c) of
the Constitution. The first and the second appel |l ant, % were
at the naterial period of tine respectively the Mnister for
I ndustries and the Secretary to the Governnent, Conmerce and
Industries Department of the then United State of Vindhya
Pr adesh. The case for the prosecution against them is as
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follows: In the State of Panna (one of the conponent units
of the United State of Vindhya Pradesh) there are certain
di anond m nes. By an agreenment dated the |it of August,

1936, between the Panna Durbar on the one part and the Panna
Diamond Mning Syndicate on the other part, the latter
obtained a | ease for carrying out dianond-mning operations
for a period of 15 years. |t appears that on or about the
31st COctober, 1947, the Panna Durbar directed the stoppage
of the mining work on the ground that the Syndicate was not

carrying on the operations properly. Since then t he
Syndi cat e was maki ng st renuous efforts to obt ai n
cancel l ation of the said order. It is alleged that the two

appellants in the course of these attenpts, with which, at
the material tinme, they were concerned in their officia
capacity, entered into a conspiracy about the beginning of
February 1949 at Rewa (within the United State of Vindhya
Pradesh), to obtain illegal gratification for the purpose of
revoki ng the previous order of stoppage of mining work 1In
pursuance of ~the said conspiracy it is alleged that the
second " appel l ant~ demanded on 8th . March, 1949, at Rewa
illegal gratification fromone Nagi ndas Mehta, a
1192
representative of the Panna D amond M ning Syndicate, and
that later on 11th April, 1949, the first appellant, in
fact, received a sum of Rs. 25,000 towards it at the
Constitution House in New Del hi and forged certain docunents
purporting to be orders passed in official- capacity and
i ntended to confer sone advant ages or benefits on the Panna
Di amond M ni ng Syndi cat e.
On these allegations the two appellants were charged for
crim nal conspi racy and for the taking of illegal
gratification by a public servant for doing an official act
and for the conmission of forgery in connection therewth.
The charges were under sections 120-B, 161, 465 and 466,
Indian Penal Code, as adapted by the Vindhya Pradesh
Ordinance No. XLVIII1 of 1949, and the trial was held by a
Special Judge under the Vindhya Pradesh Crin nal Law
Amendnent (Special Court) O dinance No. V of 1949. At the
trial both the appellants were acquitted. The State filed
an appeal to the Judicial Conmissioner against the sane
wher eupon both were convicted under sections 120-B and 161
Indian Penal Code (as adapted). In addition, the first
appel l ant was convicted under sections 465 and 466, 1ndian
Penal Code (as adapted). He was sentenced to rigorous
i mprisonnent for three years and to a fine of ~ Rs. 2,000
under section 120-B and to rigorous inprisonment for three
years under section 161, |Indian Penal Code, the t wo
sentences to run concurrently. In respect of his conviction
under sections 465 and 466 no separate sentence was awar ded.
The second appel |l ant was sentenced to one year’'s _rigorous
i mprisonnment and a fine of Rs. 1,000 under section 120-B
but under section 161 no separate sentence was awarded. The
validity of the convictions and sentences has been
chal | enged on the ground that there has been infringenment of
articles 14 and 20 of the Constitution.

In addition, a further point has been raised before us by
| eave that no appeal lay to the Judicial Conm ssioner from

the acquittal by the special Judge. It is convenient to
deal with this point in the first
1193

i nstance. The question raised depends oil a construction of
the provisions of the Vindhya Pradesh Criminal Law Arendnent
(Special Court) Odinance No. V of 1949 dated 2nd Decenber
1949. By section 2 thereof the Vindhya Pradesh Governnent
was given the power by notification to constitute Specia
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Courts of <crimnal jurisdiction within the State and by
section 3 to appoint a Special Judge to preside over the
Special Court. By section 4 the Governnent was authorised
to issue notifications fromtime to time allotting cases for
trial by the Special Judge in respect of charges for
of fences specified in the Schedule to the Or di nance.
Sections 5(1), 7 and 8 provide certain departures from the
normal procedure or evidence, and section 9 provides for
speci al punishnent. Section 5, sub-section

(2) provides as follows :-

"Save as provided in sub-section (1) the provisions of the
Code of Crimnal Procedure, as adapted in Vindhya Pradesh,
shall, so far as they are not inconsistent wth this
Ordi nance, apply to the proceedi ngs of a Special Court, and
for the purposes of the said provisions, the Court of the
Special Judge shall~ be deermed to be a Court of Session
trying cases without a Jury or w thout the aid of Assessors,
and a person conducting a prosecution before a Special Judge
shal | be deenmed to be a Public Prosecutor."

Section 6 provides as fol lows : -

"The High Court may, subject ‘to the provisions of
section 7 regarding transfer of cases, exercise, so far as
they may be applicable, all the powers conferred by Chapters
XXXI and XXXI'| of the Code of Crimnal Procedure, as adapted
in Vindhya Pradesh, on a High Court as if the Court of the
Speci al Judge were a Court of Session trying cases without a
Jury within the local limts of the High Court’s juris.
dictions."

The argunent of learned counsel for the appellants is
that section 6 above quoted provides only for the powers of
the Hi gh Court on appeal preferred to it, but that there is
no provision at all confer. ring on an aggrieved party a
ri ght of appeal from

1194
the judgnent and order of the Special Judge to | the High
Court. It is contended that the absence of a right of

appeal nay be a lacuna, but that inasmuch as it has not been
expressly provided, it cannot be inplied fromthe fact that
a provision has been nmade for the exercise of powers by the
appel l ate court. It is conceded that this |line of argunent,
if accepted, would result in there being no appeal even _as
against a conviction. But it is urged that it is the
i nevitabl e consequence of the lacuna. 1t appears however on
careful consideration that no such |acuna exists ~and that
sub-section (2) of section 5 of the Vindhya Pradesh
Ordi nance reasonably construed is an express provision
conferring a right of appeal to the aggrieved party, whether
an accused or the State, against the judgnent of the Specia

Judge. The section, in terns, says that the provisions of
the Code of Crimnal Procedure as adapted and in so far as
they are not inconsistent with the Ordi nance shall “apply to
the proceedings of a Special Court, and that for the
purposes of the said provisions (that is, the adapted
provisions which are not inconsistent and hence apply) the
court of a Special Judge is to be deemed a Court of Session

The provisions of the Crimnal Procedure Code relating to
the right of appeal are sections 410 and 417, and there is
not hi ng in the Vindhya Pradesh Odinance which is
inconsistent wth the application of these two sections to
the proceedings of a Special Court treated as a Court of
Sessi on for the purpose. It follows that the sai d
proceedi ngs are subject to appeal. But it is urged that the
provi sions of the Criminal Procedure Code that are attracted
by sub-section (2) of section 5 of the Vindhya Pradesh
Ordinance to the proceedings of a Special Court are only
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those provisions which relate to the procedure before the
Special Court itself in respect of the proceedings before it
and not all the provisions which are connected wth or
related to those proceedings. There is, in our opinion, no
warrant for putting such a limted construction on this sub-
secti on. The only limtation on the application of the
provisions of the Crimnal Procedure Code to the
1195

proceedi ngs of the Special Court is the one arising fromthe
exi stence of any inconsistent provisions in the, O dinance
and not with reference to' the conduct of the proceedings
before that very court. Once the Special Court is to be
deenred a Court of Session the normal right of appea
provided by section 410 or section 417 as the case nay be,
nmust be taken to have been expressly provided by reference
and not as arising by mere-inplication

Learned counsel strongly relied on Attorney-Ceneral v.
Her man James Sillem(1l) to show that a provision such as the
above ‘was neant only to regulate the proceedings in a case
within the four walls or limts of the court. The statutory
provi si on-— _which came up for construction in that case was
however very differently worded, and was nmeant to regulate

"the process, practice, and node of pleadings,” i.e., the
procedure. in the court and not "the ©proceeding” of the
court. Wil e, no/doubt, it is not permssible to supply a
clear and obvious lacuna in a statute and inmply a right of
appeal , it is incunbent on the court  to avoi d a
construction, if ‘reasonably pernissible on ‘the [|anguage,

which would render ‘a part of the statute devoid of any
meaning or application. The construction ~urged for the
appel l ant renders section 6 futile and |eaves even a
convicted person wthout appeal. W have no hesitation in
rejecting it.

Qut of the constitutional points raised, that ' which
relates to the alleged violation of” article 14 has no
subst ance. In reliance on Lakshnwndas Ahuja’'s case(2) it
was sought to be argued that though the trial in this case
under Ordinance No. V of 1949 related to offences ‘comitted

prior to the comencenent of the Consti tution, t he
continuance thereof under the special procedure prescribed
by t he Or di nance was di scri mnatory and hence
unconstitutional . It is to be noticed that the tria

commenced on 2nd Decenber, 1949, the acquittal by the
Sessi ons Judge was on 26th July, 1950, and the conviction by
the Judicial Conmi ssioner on appeal therefromwas on~ 10th
March, 1951. |In the

(1) 10 H L. Cas. 704; xi E. R 1200. (2) [1952] S.C.R 710
1196

light, however, of the |ater decision of the Suprene  Court
in Syed QasimRazvi v. The State of Hyderabad(l), )it was
recogni sed that this point was unsubstantial, unless sone
material prejudice in the nmatter of procedure was shown. In
this context the |earned Attorney-Ceneral brought to our
notice that even before the Crimnal Law Anendnent ( Speci a
Court) Odinance No. V of 1949, dated 2nd Decenber, 1949,
cane into force there was in operation the Code of Crinina
Procedure Adaptation (Amendnment) Ordinance No. XXVIII of
1949 dated 3rd May, 1949, whereby section 268, Crinina
Procedure Code, requiring all trials before a Court of
Session to be either by jury or with the aid of assessors
was del eted fromthe Vindhya Pradesh Crimnal Procedure Code
as adapt ed. Therefore by the date when the trial in the
present case comrenced before the Special Court there was no
substantial or material prejudice caused to an accused who
was tried by the Special Court, and the continuance of such




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 21

procedure after the Constitution canme into force would nmake
no serious difference. Wat, however, was relied upon was a
subsequent change in the situation as a result of section 3
of Central Act No. XXX of 1950 [Part C States (Laws) Act,
1950], whereby Acts and Ordi nances specified in the Schedul e
to the Merged States (Laws) Act, 1949 (LIX of 1949) were
extended to Vindhya Pradesh, and one of the Acts specified
in that Schedule was the entire Code of Criminal Procedure.
This therefore had the effect of reviving section 268,
Crimnal Procedure Code, inits application to Vindhya
Pradesh, repealing by section 4 of the Act the pre-existing

law in this behalf in the State. 1t was accordingly argued
that to the extent the trial continued under the old
procedure subsequent to 16th April, 1950, there wer e
inevitable discrimnation and necessary prejudice. Thi s

argument, however, overlooks the fact that the repealing
section 4 of Act No. XXX of 1950 contained a saving clause
providing that "the repeal shall not affect (a) the previous
operation of any such law, or (b) any penalty, forfeiture or
puni shnent i ncurred in respect

(1) [1952] s.-.C R T710.

1197

of any offence conmm tted agai nst any such law, or (c) any
i nvestigation, |egal proceeding or remedy in respect of any
such penalty, for feiture or punishnent, and any such
i nvestigation, |egal proceeding or remedy may be instituted,
continued or enforced, and any such penalty, forfeiture or
puni shment nmay be inposed, as if this Act ‘had not been
passed.” It is to be noticed that the saving provision
applies equally to proceedi ngs previously comrenced and then
pendi ng, whether before the special court-or the ordinary
court, and that therefore in respect of two persons " equally
situated in this behalf, one under trial by the ‘ordinary
court and the other by the special court, the position
continues what it was before, i.e., the continuance of tria
does not involve any substantially-discrimnatory and  pre-
judicial procedure. Learned counsel however attenpted to
argue that the very saving clause was a discrimnatory
provi si on and hence unconstitutional and invalid.” But there
is no reason, why pending proceedi ngs cannot be treated by
the legislature as a class by thenselves having regard to
the exigencies of the situation which such pendency itself
calls for. There can arise no question as to such a “saving
provision infringing article 14 so long as no scope is left
for any further discrimnation inter se as between persons
af fected by such pending matters.

The next and the only serious question that arises 'in this
case is with reference to the objections raised in reliance
on article 20 of the Constitution. This question -arises
from the fact that the charges as against the t wo
appellants, in terns, refer to the offences conmitted as
havi ng been under the various sections of the Indian  Pena
Code as adapted in the United States of Vindhya Pradesh by
Ordi nance No. XLVIII of 1949. This O di nance was passed  on
Il th Septenber, 1949, while the offences thenselves are
said to have been committed in the nonths of February, March
and April, 1949, i.e., nonths prior to the Ordinance. It is
urged therefore that the convictions in this case which were
after the Constitution cane into force
155
1198
are in respect of an ex post facto law creating offences
after the commi ssion of the acts charged as such offences
and hence wunconstitutional. This contention raises two
i mportant questions, viz., (1) the proper construction of
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article 20 of the Constitution, and (2) whether the various
acts in respect of which the appellants were convicted
constituted offences in this area only fromthe date when
Ordinance No. XLVIII of 1949 was passed or were already so
prior thereto.

Article 20(1) of the Constitution is as foll ows:

"No person shall be convicted of any offence except for
violation of alawin force at the tine of the conm ssion of
the act charged as an of fence, nor be subjected to a penalty
greater than that which nmight have been inflicted under the
law in force at the time of the conm ssion of the offence.”

This article in its broad inport has been enacted to
prohi bit convictions and sentences under expost facto | aws.
The principle wunderlying such prohibition has been very
el aborately discussed and pointed out in the very |earned

judgment of Justice WIlles in the well known case of
Phillips v. Eyre(1) and also by the Supreme Court of V. S.
A. in calder v. Bull (2). Inthe English case it is

expl ai ned 't hat ex post facto | aws are | aws which voided and
puni shed " what had been | awful when done. There can be no
doubt as to the paranount i nportance of the principle that
such ex Post facto laws, ~which retrospectively create
of fences and puni sh them are bad as being highly inequitable
and unj ust . In ‘the ~English system  of jurisprudence
repugnance of such/laws to universal notions of fairness and
justice is treated as a ground not for invalidating the |aw
itself but as conpelling a beneficent construction thereof
where the | anguage of the statute by any neans permits it.
In the American system however, such ex post facto |aws are
thensel ves rendered invalid by virtue of article 1, sections
9 and 10 of its Constitution. It is contended by the
| earned Attoney-General that article 20 of' the Constitution

(1) (1870) 6 QB.D. i, at 23,and 25
(2) 3 Dallas 386; | Law. Edition 648 at 649,
1199

was nmeant to bring about nothing nore than the invalidity of
such ex post facto laws in the post-Constitution period but
that the wvalidity of the pre-Constitution laws  in this
behal f was not intended to be affected in any way. The case
in Keshavan Madhavan Menon v. The State of Bonmbay(1l) has
been relied on to show that the fundanmental rights
guaranteed under the Constitution have no retrospective
operation, and that the invalidity of |aws brought about by
article 13 (1) of the Constitution relates only to the
future operation of the pre-Constitution laws which are in
violation of the fundamental rights. On this footing it was
argued that even on the assunption of the <convictions in
this case being in respect of new offences 'created by
O dinance No. XLVIII of 1949 after the conm ssion of/  the
of fences charged, the fundanental right guaranteed / under
article 20 is not attracted thereto so as to invalidate such
convi ctions.

This contention, however, cannot be upheld. On a carefu

consi deration of the respective articles, one is struck by
the marked difference in |anguage used in the Indian and
American Constitutions. Sections 9(3) and 10 of article |
of the American Constitution nmerely say that "No ex post
facto law shall be passed..."” and " No State shall pass ex
Post facto law. ..... But in article 20 of the Indian
Constitution the |anguage used is in nuch wider terms, and
what is prohibited is the conviction of a person or his
subjection to a penalty under ex post facto |aws. The
prohi bition under the article is not confined to the passing
or the validity of the Iaw, but extends to the conviction or
the sentence and is based on its character as an ex post
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facto law. The fullest effect nust therefore be given to
the actual words wused in the article. Nor does such a
construction of article 20 result in giving retrospective
operation to the fundamental right thereby recognised. Al
that it anmpunts to is that the future operation of the
fundanental right declared in article 20 may also in certain
cases

(1) [1951] S.C.R 228.

1200

result fromacts and situations which had their comrencenent
in the pre-Constitution period. 1In The Queen v. St. Mary
VWi t echapel (1) Lord, Denman C. J. pointed out that a statute
which in its direct operation is prospective cannot properly
be called a retrospective statute because a part of the
requisites for its action is drawmn froma tine antecedent to
its passing. The lgeneral principle therefore that the
fundanental rights have no retrospective operation is not in
any way affected by giving the fullest effect to the wording
of article 20. Thi's article nust accordingly be taken to
prohi bit ‘all” convictions or subjections to penalty after the
Constitution in respect of ex post facto |aws whether the
same was a post-Constitutionlaw or apre Constitution |aw
That such is the intended of the wording used in article
20(1) is confirmed by the simlar wording used in articles
20 (2) and 20 (3)./ Under article 20 (2) for instance, it
cannot be reasonably urged that the prohibition of double
jeopardy applies only when both the  occasions there for
arise after the Constitution. Similarly. under article 20
(3) it cannot be suggested that a person accused before the
Constitution can be conpelledto be a wtness against
hinself, if after the Constitution the case is pending.

In this context it is necessary to notice that what |is
prohi bited wunder article 20 is only conviction or 'sentence
under an ex post facto |aw and not the trial thereof. Such
trial under a procedure different fromwhat obtained at the
time of the commission of the offence or by a court
different fromthat which had conpetence at the tinme cannot
ipso facto be held to be. unconstitutional. A person
accused of the comm ssion of an offence has no fundanmenta
right to trial by a particular court -or by a particular
procedure, except in so far as any constitutional — objection
by way of discrimnation or the violation —of any other
fundanental right may be invol ved

In this connection our attention has been drawn to the fact
that the Vindhya Pradesh Ordinance XLVIII of 1949, _though
enacted on 11t h Septenber,
(1) 116 E.R 811 at 814.

1201

1949, i.e., after the alleged offences were conmtted, was
in terns nmde retrospective by section 2 of the said
O di nance which says that the Act " shall be deemed to have
been in force in Vindhya Pradesh fromthe 9th day of August,
1948" a date long prior to the date of the comm ssion of the
of f ences. It was accordingly suggested that since such a
law at the? time when it was passed was a valid |aw -and
since this law had the effect of bringing this Odinance
into force from9th August, 1949, it cannot be said that the
convictions are Dot in respect of "alawin force" at the
time when the offences were committed. This, however, would
be to, inport a somewhat technical neaning into the phrase
"law in force" as used in article 200 " Law in force"
referred to therein nust be taken to relate not to a |aw
"deened" to be in force and thus brought into force, but the
law factually in operation at the tine or what may be call ed
the then existing law. Oherwise, it is clear that the
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whol e purpose of article 20 would be conpletely defeated in
its application even to ex post facto | aws passed after the
Consti tution. Every such ex post facto law can be nmde
retrospective, as it nust be, if it is to regulate acts
conmitted before the actual passing of the Act, and it can

well be wurged that by such retrospective operation it
becones the lawin force at. the tinme of the comencenent of
the Act. It is obvious that such a construction which
nullifies article 20 cannot possibly be adopted. It cannot

therefore be doubted that the phrase "law in force" as used
in article 20 must be understood in its natural sense as
being the lawin fact in existence and in operation at the
time of the conmission of the offence as distinct from the
| aw "deened" to have becone operative by virtue of the power
of legislature to pass retrospective laws. It follows that
if the appellants are able to substantiate their contention
that the acts charged as offences in this case have become
such only by virtue, of Odinance No. XLVIII of 1949 which
has admttedly been passed subsequent to the conm ssion
thereof, " then they would be entitled to the benefit of
article 20 of

122

the Constitution andto have their convictions set ,aside.
This leads to an exam nation of the relevant pre-existing
I aw.

But before taking up that exam nation, it i's convenient to
deal with a contention which has beenrepeatedly pressed on
us, viz., that the validity of the convictions in this case
cannot be upheld ona consideration of the pre-existing
state of |aw, because (1) the charges are specifically wth
reference to the offences under O dinance No.  XLVIII of
1949, and (2) the said Ordinance itself has repealed the
preexisting law. This contention is, however, w thout any
substance. An exami nation of the pre-existing state of |aw
in this behalf as on the date of the commission of the
of fence is not for the purpose of converting the convictions
under Ordinance No. XLVIII of 1949 into those wunder the
previous law. The convictions in this case are clearly and
legally referable only to Ordinance No. XLVIII® of ~ 1949,
which was the law applicable to the offence at the tinme of
the comm ssion thereof on account of the retrospective
operation validly given to that |aw by section 2 of the
Or di nance. It is only for the purpose of considering the
constitutional wvalidity of those convictions that t he
factual position as regards the previous law in this  behalf
becones necessary to be examined. This is a question which
arises on the contention of the appellants thenselves, and
is not an objection to the frame of the charge or. the
legality of the conviction otherwi se than on the footing of
constitutional invalidity. Nor is there any question of
prejudi ce involved, since that question has been raised on
behal f of the appellants in the trial court itself, and the
bur den of making out the facts requisite f or t he
constitutional invalidity of the convictions is on them

The argurment that on the very terns of O dinance No. XLVIII
of 1949 there is no pre-existing lawwith reference to which
the constitutionality of the convictions under article 20 is
to be judged is based on sections 2 and 3 (1) of the said
O di nance, which run as foll ows:

1203

Section 2: "The Indian Penal Code as in force generally in
the Provinces of India imediately before the comencenent
of this Odinance shall apply, and shall be in force in
Vi ndhya Pradesh, subject to the adaptation and nodifications
set out in the Schedule, and the said Code as so applied
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shall be deened to have been in force in Vindhya Pradesh
fromthe 9th day of August, 1948."
Section 3 (1): " If imediately before the comrencenent

of this Ordinance there is in force in Vindhya Pradesh or
any part thereof any |law corresponding to the Indian Pena
Code, such law is hereby repeal ed."”

It is urged that as a result of these two provisions the
pre-existing law, if any, has been repealed as from 9th
August, 1948, and that therefore the period bet. ween 9th
August, 1948, and 1l1lth Septenber, 1949, on which date
Ordinance No. XLVIII of 1949 canme into force nust be taken
to be a period of no penal lawin this territory for judging
the constitutionality of any conviction subsequent to 11th
Septenber, 1949, for an alleged offence comritted during
that period. This argunment is self-contradictory, and
proceeds on misconception. VWat is relevant for t he
application of article 20 is not the result brought about by
repeal ~and the retrospective operation thereof, but the
factual state of law as it existed prior to the date when
the repeal canme into operation. The repeal itself posits
the pre-existence of the law, and it is that law which is
rel evant for our present purpose.

It therefore becomes necessary to exanine in sone detai
what was the crimmnal law factually in  force during the
nonths of February, March and April, 1949, when the acts
charged as offences against the appellants were committed,
and to see whether it wag anything different fromwhat was
enacted by Ordinance No. XLVIIIl of 1949. Since the wvalid
exi stence of such law has been, in the course of the
argunents, contended as depending on the admnistrative set-
up at the relevant period and the legislative authority
functioning
1204
in that set-up, it becomes necessary to have a | correct
appreci ation of the events which resulted in bringing about
a United State of Vindhya Pradesh.

The State of Vindhya Pradesh consists of as many’ 5 pre-
existing native States known as Bundel khand Baghli el kand
States of which the State of Rewa apparently the largest
unit. I mredi ately after the passing of t he I ndi an
| ndependence Act of 1947 which by wvirtue of ~section 7
thereof resulted in the |lapse of the suzerainty of the
British Governnment in India, these various States executed
in favour of the Governnent of India Instruments of
Accessi on under section 6 of the Government-of India Act in
accordance with the formwhich is found at pages 165 and 169
of the Wiite Paper on Indian States issued by the CGovernnent
of India in Mrch 1951. At about the sane time  they
executed also standstill agreements as per form given at
page 173 of the Wite Paper. Shortly thereafter ~and in
pursuance of the policy of the Governnment of India‘all these
35 States executed, with the concurrence of the GCovernment
of India, an inter se Covenant dated 18th March, 1948, for
the establishment of a UnitedState of VindhyaPradesh com
prising the territories of these 35 States with a comon
executive, | egi slature and judiciary. That Covenant
provi ded for common admini strative arrangenents and for the
el ection of a Rajpramukh. Article 9 of the Covenant vested
in the Rajpramukh the entire legislative authority of the
United State of Vindhya Pradesh until a Constitution to be
franed by the appropriate body for the said United State of
Vi ndhya Pradesh provided otherwi se. The Maharaj ah of Rewa
becamre the first Rajpramukh of the United State of Vindhya
Pradesh, and we are informed that.though the Covenant
provi ded the 1st day of May, 1948, as the date within which
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the administration is to be nade over to the Rajpranmukh by
each of the States, sone did not, and that, as a fact, the
integrated administration by the Rajpranmukh in respect of
all States came into operation only fromthe 9th of August,
1948, Meanwhile, however, it appears to have

1205

been t hought expedient that a fresh Instrument of Accession
shoul d be executed by the Rajpranukh on behal f of the United
State of Vi ndhya Pradesh replacing the i ndi vi dua
Instruments of Accession which were executed in the nonths
of August , Sept enber, Cct ober and November , 1947.
Consequently a fresh, Instrunment of Accession was executed
by the Rajpranmukh on behalf of the United State of Vindhya
Pradesh on the 20th of July, 1948, and was accepted by the
Governor-CGeneral of India on the 13th of Septenber, 1949.
It may be incidentally nentioned that one of the inportant
differences between the previous individual Instrunents of
Accession executed by the various rulers and the later
I nstrument of Accession executed by the Rajpranukh is that
while wunder the forner, accession was only in respect of

three matters, viz., _Defence, External Affairs and
Communi cations, under the |later Instrunent dated the 20th of
July, 1948, all matters enunmerated in Lists Nos. | and |11

of the Seventh Schedul e of the Government of India Act,
1935, were accepted as the matters in respect of which the
| egi sl ature of India, then called the Domi niion Legislature,
m ght nmake laws for the United State of Vindhya Pradesh. It
may al so be nentioned that on the 25th Novenber, 1949, the
Raj pranmukh of the United State of Vindhya Pradesh issued a
procl amati on whereby he declared that the Constitution of
India which was then shortly to be adopted by the
Constituent Assenbly of India shall be the Constitution for
the Vindhya Pradesh as for the other parts of India and
specifically super seded and abr ogat ed al | ot her
constitutional provisions inconsistent therewith which were
then in force in this State.. These arrangenments ' brought
about an integrated United State of Vindhya Pradesh within
the franmework of the Dom nion of India but only by way of

accession. Further steps, however, had the effect of
nmerging these United States as part of the territory of
I ndi a. It is unnecessary to notice those steps in detail,

as they fall beyond the period with which we are concerned
for the present purpose,

156
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It is against this background of events constituting the
integration of these various ruler States into the United
State of Vindhya Pradesh within the Union of India by
accession thereto that the question as to what was the
crimnal lawin force by February, March and April, /1949,
has got to be judged. Fromthe above ,narration it -wll be
noticed that at the relevant period it was the Governnent of
the United State of Vindhya Pradesh constituted by the inter
se integration Covenant dated the 18th March, 1948, that was
functioning under the authority of the Rajpramukh of Vindhya
Pradesh and subject to the Instrunent of Accession with the
Domi ni on of India executed by himon the 20th July, 1948.
As already stated, the actual integrated adninistration
under these arrangements canme into operation for the entire
United State only on the 9th of August, 1948.

W nmay now start with the fact above noticed that the
various conponent States becane the United State of Vindhya
Pradesh on the 18th March, 1948. |In the normal course and
in the absence of any attenpts to introduce uni form
| egi slation throughout the State the pre-existing |aws of
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the various component States would continue to be in force
on the well-accepted principle laid down by the Privy
Council in Mayor of Lyons v. East India Conpany(1l). The
first step towards the introduction of sone wuniformty in
the laws for the entire State was taken by the Rajpranukh by
issuing on the 31st July, 1948, an Odinance styled the
Vi ndhya Pradesh Application of Laws Ordinance No. 1|V of
1948. Section 2 of that Ordinance provided as foll ows: -

"All Acts, Codes, Ordinances and other |aws, and rules and
regul ati ons made thereunder, which have, by publication in
the Rewa Raj Gazette, been enforced in the Rewa State, and
continue to be in force, are extended so as to be applicable
to the whole of Vindhya Pradesh, Provided that nothing in
this clause shall apply to any local law, rules, regulation
or custom having the force of law, which relates to matters
connected with [ and revenue or tenancy."

(1) 1 MI.A 175, -at 270,,271
1207

Thi s Ordi nance extended to the whol e of Vindhya, Pradesh,
and was to come into force with effect from the 9th of
August, 1948, by virtue of ‘section I thereof. The Odinance
was anended | ater by another Ordinance No. XX of 1949 which
del eted fromsection 2 of the previous Ordinance the words
"by publication in the Rewa Raj CGazette". The effect of
these two Ordinances, so far as we are concerned, was to
extend’ to the entire State of Vindhya Pradesh the crinmina
aw which was in force previously inthe Rewa State. That
law is to be found by reference to Orders Nos.. |V of 1921
and VI of 1922 issued by the then Regent of Rewa acting for
the WMharajah on the 18th February, 1921, and 9th March,
1922, respectively. A perusal of these two Orders and in
particul ar of paragraph 10 of the 1921 Order as interpreted
by the 1922 Order nakes it perfectly clear "that the " Indian

Penal Code and the Code of Crimnal Procedure wer e
introduced in the Rewa State, in the letter and in the
spirit wth due adaptation to |ocal conditions.” It is not

di sputed that this continued to be the position so/ far as
Rewa State was concerned until the United State of Vindhya
Pradesh was forned. It follows that the |Indian-Penal Code
and t he Code of Criminal Procedure wi-t h necessary
adapt ati ons were brought into operation in the entire United
State of Vindhya Pradesh shortly after the introduction of
the integrated administration under the Rajpramukh.

It has been urged, however, that though this nay have been
the intention, the intention did not becone operative for
reasons to be presently stated. Section 2 of Odinance No.
IV of 1948 while extending the laws of Rewa State to the
rest of Vindhya Pradesh refers to the publication of _ such
laws in the Rewa Gazette as a requisite therefor, and it is
poi nted out that the Rewa Gazette itself came into existence
only in October 1930 (vide page 386 of the printed paper
book), whereas the Penal Code and the Criminal Procedure
Code were brought into operation in the Rewa State in . 1921
and 1922. It is also pointed out that the deletion of the
1208
, Fequi renent of previous publication in the Rewa by
O dinance No.. XX of 1949 came into operition only when that
O dinance was published in the Vindhya Pradesh Gazette,
i.e., on the 15th May, 1949, sonetine after the conm ssion
of the offence in this ,case. To substantiate the view that
only such of the Rewa | aws which were previously published
in the Rewa Gazette were understood as having been origi-
nally extended to Vindhya Pradesh by Ordinance No. [V of
1948, a decision of the Vindhya Pradesh Hi gh Court dated the
29th Cctober, 1949, in Crimnal Appeal No. 27 has been
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brought to our notice which assunes that the Prisoners’ Act
in force inlIndia was not in force in Vindhya Pradesh as
there was no previous publication of it in the Rewa Gazette.
On the other side a notification of Vindhya Pradesh
CGovernment dated the 19th March, 1949, and published in the
Vi ndhya Pradesh Gazette dated the 30th March, 1949, has been
brought to our notice which specifically nmentions all the
laws by then in force in Vindhya Pradesh and shows "Indian
Penal Code-mutatis nutandis-with necessary adaptations" as
item 86 thereof This is relied on to show that there nust
have been a previous publication thereof in the Rewa Gazette
before integration. There seens to be considerable force in
this argunent that in respect of the various Rewa State | aws
whi ch have been enunerated in the above-nentioned Gazette as
havi ng been brought into force in Vindhya Pradesh (some of
these are Acts prior to 1930) there nmust have been previous
publication in the Rewa Gazette sonetime after 1930, and
that neither Odinance No. XX of 1949 nor the decision of
Vi ndhya Pradesh Hi gh Court relating to Prisoners’ Act (which
is not one enunerated in the above Gazette) can be taken to
negative it. We are prima facie inclined to accept this
view and to think that the Indian Penal Code as in force in
Rewa becane extended to Vi ndhya Pradesh by O di nance No. 1V
of 1948. But even assunming that section 2 of the O dinance
failed to achieve its purpose on account of m sconception as
to the previous publication of any particular Rewa law in
the Rewa Gazette

1209

it is clear that that Rewa | aw would continue to be in force
in the Rewa portion of the United State of Vindhya Pradesh,
as the Vindhya Pradesh law therefor, ~on the principle
recogni sed in Mayor of Lyons v. East India Conmpany (1), that
on change of sovereignty over an inhabited territory the
pre-existing laws continue to be in  force wuntil duly
al tered. Since in the present case we are concerned wth
of fences commtted in relation to the Rewa State portion of
Vi ndhya Pradesh, there can be noreasonable difficulty in
holding that the crimnal |aw of Rewa State, i.e., the
Indian Penal Code and the Criminal Procedure Code with
adaptations mutatis mutandis, was the relevant law for our
present purpose by the date of integrated administration

viz., the 9th August, 1948.

Now the subsequent alterations therein by Odinances of
the Rajpranukh nmay be shortly noticed. So far as the
substantive penal Ilawis concerned, there was  the “Anti-
corruption Odinance No. X I of 1948 dated the 16t h
-Decenber, 1948, and the Indian Penal Code (Application to
Vi ndhya Pradesh) O dinance No. XLVIII of 1949 dated the 11th
Sept enber, 1949. The former being prior to the dates of
conmi ssion of the offences in the present case does not
require any further notice. So far as the Crimna
Procedure Code is concerned, there were two Ordinances: (1)
the Crimnal Procedure Code Adaptation O dinance No. XV of
1948 dated the 31st Decenber, 1948, and (2) the Crinminal
Procedure Code Adaptation (Anendnent) Ordi nance No. XXVII._ of
1949 dated the 3rd May, 1949. |In view of what has been
found above, viz., that by virtue of the Oders of the
Regent of Rewa dated 1921 and 1922 the Indian Penal Code and
Crimnal Procedure Code wth the necessary adaptations
mutatis nmnutandis were in force in Rewa State and either
becanme extended to the entire Vindhya Pradesh State fromthe
9th August, 1948, by Ordinance No. IV of 1948 or continued
to be in force in the Rewa portion of Vindhya Pradesh State
by virtue of the principle in Mayor of Lyons’ case (1) it is
prima facie correct to say that the penal law in force
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(1)) I M 1. A 175

1210

in the relevant area was substantially the same both before
and after the above-nentioned anendnments nade by t he

Raj pr amukh.

It is urged however that in two inmportant respects relevant
for our present purpose thereis a difference. It is
pointed out that there is ananmendnent as regards the
definition of "Public servant” by O dinance No. XVIII of
1949. It is also urged that sections 3 and 4 of the Indian

Penal Code and section 188 of the Crimnal Procedure Code,
which are extra-territorial in operation could not have been

br ought into force into Rewa or Vindhya Pradesh by
adaptation or legislation for |lack of |egislative conpetence
in this behalf at the relevant tines. The points thus

rai sed assume i nportance since the charges against the first
appel lant, who is a Mnister, is in his capacity as a public
servant. and since al so one of the charges against himis in
respect of acts done in New Delhi-conpletely outside Vindhya
Pradesh. 't is true that Odinance No. XLVIII of 1949
amended the I'ndian Penal Code by~  substituting for the
previous first clause of section 21 thereof relating to the
definition of a "public servant" the phrase "Every Mnister
of State". But it does not followthat. " a Mnister of
State" was not a public servant as defined.in section 21 of
the Indi an Penal Code even before this anmendment. Cause 9
of section 21, Indian Penal Code, shows that every officer
in the service or pay of the Crown for the performance of

any public duty is a "public servant”. The decision of the
Privy Council in King-Enperor v. Sibnath Banerji(1l) is
decisive to show that a Mnister under the Governnent of
India Act is "an officer" subordinate to the Governor. On

the sane reasoning there can be no doubt that the 'Mnister
of Vindhya Pradesh would be an "officer"” of the State of
Vi ndhya Pradesh. Therefore, prior ~to the passing of
Ordi nance No. XLVIII of 1949 and on-the view that the Indian
Penal Code with necessary adaptations nutatis nutandis was
in force at least in the Rewa portion of Vindhya Pradesh (if
not in the entirety of Vindhya Pradesh) the first appellant
was a public servant

(1) [21945] F. C R 1915 at 222.
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as defined in section 21, Indian Penal Code, as adapted.
The anmendnent of the said section brought about therefore no
substantial change in the position of the first ~ appellant.
It has been faintly suggested that, even so, under the pre-
existing law the definition of public servant could have
reference only to an officer of the Rewa State, and that the
change brought about by Ordinance No. XLVIII of . 1949 / made
only the Mnister of Vindhya Pradesh State a public servant.
This argunent is fallacious. It is inplicit-in the
continuance of Rewa |aw after integration that from the
nmonent of such continuance it becane the Vindhya Pradesh | aw
for the Rewa portion of Vindhya Pradesh territory with the
requisite inplied adaptation consonant to the new set-up.
There is therefore no substance in the argunent that the
amendnment of section 21, I|Indian Penal Code, by O dinance No.
XLVIT1 of 1949 brought about any change in the situation of
the first appellant as a public servant.

The further question that remains to be considered is
whet her under the Vindbya Pradesh law, acts conmitted
outside the State are offences and are triable by Vindhya
Pradesh courts, and whether in any case there was any such
law in factual operation at the date when the acts charged
as offences in this case were commtted at New Delhi in
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April, 1949. Under the nornmal Indian law the relevant
| egislative provisions are sections 3 and 4, Indian Pena

Code, and section 188, Crimnal Procedure Code, and the
guestion is whether by express or inplied adaptation
mutatis nutandis these sections can be held to have been
validly in force in Vindhya Pradesh at the relevant period.
It is contended that the rulers of native States had no
aut hority for extra-territorial |I|egislation, and t hat
consequently any adaptation in this behalf cannot be inplied
and if expressly purporting to be made, cannot be valid.
There can be no doubt that the provisions of the Penal Code
and the Crimnal Procedure Code are in the nature of extra-
territorial | egi sl ati on, and t hat every sover ei gn
| egi slative authority has the power to pass such |aws al so.
[ See Macl eod
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V. Attorney-General for New South Wales (1)]. In the
present case we are concerned only with that portion of the
rel evant extra-territorial law which renders an act
conmtted by a subject of the State outside the linmts of
the State an offence triable by the courts of state. |In the

course of the arguments it has suggested that to that
l[imted extent no questionterritoriality of the relevant
| egi sl ation arises. ‘concept of extra-territorial |egislation
appears to conprehend such cases also, if the passages
relied on before us fromPitt-Cobbet’s  |International Law,
5th Edition, at @ page 216 as also at pages 225 and 226-
paragraphs 101 and' 102, are to be “accepted as correct.
Assumi ng w t hout deciding that this is so, the argument has
been advanced that no rul er of the Indian States, before the
15th August, 1947, and much less the Raj pranmukh of Vi ndhya
Pradesh, had any such full sovereign status as to  entitle
them to pass extraterritorial laws. It is well-known that
these rulers had no external sovereignty, as it was ' taken
out of them and exercised by the suzerain British power.
But for internal purposes or municipal purposes the rulers
were generally considered as having full sovereign status
except to the extent that the suzerain power assuned to
itself any function of such internal sovereignty either on
specific occasions, or generally but for -specified and
l[imted purposes. |In their relation with the rulers of the
native States, the suzerain British power —acted on - the
juristic theory propounded by Sir Henry Mai ne t hat
"sovereignty is divisible, though i ndependence is not"See
Il bert’s Government of India, page 425-a theory accepted in
the Butler Committee Report on Indian States (1928-29) at
page 25, paragraph 44. The passages at pages 398, 399 and
426 of llbert’s Governnent of India would showthat what may
have been | eft of internal sovereignty to a particular ruler
may in exceptional cases be nothing nore than titul ar. The
general position of these Native States in India “prior to
15th August, 1947, appears fairly clearly from certain
instructive passages at pages 422 and 423 of Ilbert and is
correl ative

(1) [1891] A C 455.
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to the actual exercise of British jurisdiction within those
States as appears fromthe foll owi ng passages: -

"I'n point of fact the jurisdiction of the GovernorGenera
in Council wthin the territories of Native States is
exer ci sed-

(a) over European British subjects in all cases;

(b) over native Indian subjects in certain cases;
(c) over all classes of persons, British or foreign
within certain areas.
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It is the policy of the Governnent of India not to
all ow native courts to exercise jurisdiction in the case of
European British subjects but to require themeither to be
tried by the British courts established in the Native State,
or to be sent for trial before a court in British India.

The Government of |India does not claimsimlar exclusive
jurisdiction over native Indian subjects of Hs Majesty when
within Nati ve St at es, but doubt | ess woul d assert
jurisdiction over such persons in cases where it thought the
assertion necessary............ "

"The CGovernment of |India does not, except wi t hin
specified areas, or under special circunmstances, such as
during the mnority of  a native prince, take over or
interfere with the Jurisdiction of the courts of a Native
State in cases affecting only the subjects of that State
but | eaves such cases to be dealt with by the native courts
in accordance with native | aws."

Lee Warner in his book on "Protected Princes of India"
states the position at pages 351 and 352. The follow ng
extract from paragraph 143 at page 351 is instructive :

"But where, as in the case of European British subjects,
material distinctions -in religion, education, and socia
habits separate them fromthe native conmunity, and justify
the extension to them of those rights of  ex-territoriality,

which are still /obtained for them by Capitulations and
agreenments with foreign

157
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non- Chri stian nations, these distinctions are absent in the
case of native Indian subjects of Her Mjesty. The systens
of native justice, if not simlar to those in British
territory, are nore or |less assinilated, and provided that
the trial of native Indian subjects by the ordi nary
tribunals of the States, whose | aws they have offended, is
supervised by the British agent, the general rule is to
leave to the Native States jurisdiction over such British
subjects who break their laws, [ even where the offence
conmtted is also cognisable under the |law of India. The
British Government goes still farther, since it~ extradites
to the Native State a native Indian subject, who, after the
conmi ssi on of an extraditable offence in the Nat i ve
principality, seeks shelter in British territory, provided
that the political agent is satisfied that the crine can be
properly tried in the courts of the Native State. The
powers of the sovereigns of the States, in respect of the
trial of native Indian subjects, have been general ly
cl assified. Sone chiefs can try any person, whether their
own or a native Indian subject, for a capital offence
wi thout express permssion; others can only try a ~native
Indian subject for such an offence wth permssion; and
ot hers, again, cannot pass a final sentence of death w thout
the confirmation of Government to it."

These passages, while showing that the extent of the
exerci se of internal sovereignty by each of these rulers in
actual practice, is a matter for evidence, when called in
guestion, indicate that full jurisdiction over the rulers’
own subjects was never deni ed but generally conceded, except
where a sentence of death was involved. There is therefore
no reason at all to think that the rulers had no authority
to pass |aws binding their own subjects and regulating their
own courts in respect of acts commtted outside their State
assum ng such laws to be extra-territorial. |In this context
an old treaty of 1813 between Rewa State and the British
CGovernment and a fairly recent judoment of the Rewa Hi gh
Court in 1945 have been brought to our notice to show the
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contrary at least so far as Rewa State is concerned. The
treaty is to be found at page 255 of
1215

Vol ume V of Aitchison's Treaties, Engagenents and’ Sanads.
Article 6 thereof which is relied on only provi des
facilities for the suzerain Governnent to follow and pursue
into Rewa State, offenders who having commtted offences in
British India escape away into the State. This does not
negative the authority of the Rewa State to enact
| egislation concerning its own subjects when they commt
such of fences outside the State. 1945 Rewa Law Reports 84 is
no doubt a case in which the H gh Court assuned that the
court had no jurisdictionto try an offence commtted
outside the State by a subject of the State. There is no
di scussion in the judgrment of the question involved, and
this single instance is not enough to nmake out either the
absence of the State’'s legislative authority in this behalf
or the factual non-existence of the relevant |aw.

It nmust therefore be held that the rulers of the native
States had prior to 1947, the authority to pass extra-
territorial laws relating to offences conmitted by their own
subjects and vesting in their own courts the power to try
them except where the contrary is made out by evidence in
the case of any individual State, and that so far at |east
as Rewa State is concerned, the contrary cannot be held to
have been proved.

The further point that has been raised is that whatever
may be the position of the Rewa State before 1947 the
attempt of the Rajpranukh of the State of Vindhya Pradesh in
so far as he purported to extend the extra-territoria
portion of any of the Rewalaws to Vindhya  Pradesh by
Ordinances Nos. |V of 1948 and XX of 1949 and his ' attenpt
to introduce into Vindhya Pradesh the extra-territoria
portion of the Indian Penal Code and the Criminal Procedure

Code by Ordinances Nos. XLVIILIl-of 1949 and XXVII1 of @ 1949
respectively, nust fail as he had no such authority for
extra-territorial legislation with reference to the basic
covenants from which his authority was derived. These basic
covenant s are as already above shown the i nter se
i ntegration agreemnent
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dated 18th March, 1948, executed by all the rulers of the
conponent States of Vindhya Pradesh and the Instrunent of
Accession dated 20th July, 1948, executed by the Rajpramnukh
in favour of the Dom nion of India. Under the inter se
i ntegration agreerment and by article I X, clause (3) thereof,
the Rajpranukh was vested wth the power to  meke and
promul gate Ordinances for the peace and good governnent of
the United State of Vindhya Pradesh or of any part thereof.
Under the Instrument of Accession and by clause (3) thereof
the Rajpranukh accepted all natters enunerated in  Lists |

and |I1 of the Seventh Schedule to the Governnment of | India
Act, 1935, as matters in respect of which the Dom nion
Legi slature may make laws for the United State. It has been

st renuously argued before us that in view of these
provisions the authority of the Rajpranukh for |egislation
was in substance reduced to the powers of the Provincia
Legislature within the franework of the Constitution of
India as it then was. Section 6, subsection (1), of the
I ndi an I ndependence Act and section 99(2) as anended are
relied on to showthat the Provincial Legislature has no
power to mmke extra-territorial laws. It is accordingly
argued that the Raj pranukh had no power at |east after the
execution of the Instrument of Accession to anend or adapt
the Indian Penal Code or the Crimnal Procedure Code so as
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to bring into operation sections 3 and 4, Indian Penal Code,
and section 188, Crininal Procedure Code, with the necessary
nodi fications in the State of Vindhya Pradesh. Though this
argunent appears plausible, a careful scrutiny of the schemne
of the integration and accessi on covenants as also of the
rel evant provisions of the Governnment of India Act and the
I ndi an | ndependence Act shows clearly that such an argunent
is not tenable. The provisions under the Governnent of
India Act under which the Instrunent of Accession has been
executed keep the position of the Provinces distinct from
the position of the acceding States. Section 5(1) of the
CGovernment of India Act while making the provinces as well
as the acceding States,

1217

part of the Dominionof India enunerates the two under
separate categories by clauses (a) and (b). Subsection (2)
of section 6 specifically provided that,

"An Instrument of Accession shall specify the matters
which the Rul er accepts as matters with respect to which the
Federal = 'Legi slature may nake |aws for his State, and the
l[imtations, if any, to which the | power of the Federa
Legi slature to make laws for his State, and the exercise of
the executive authority of the Federation in his State, are
respectively to be subject.”

Section 101 of the Governnment of India Act in terns says
t hat,

"Nothing in the Act shall be construed as enpowering the
Federal Legislature to nake laws for a Federated State
ot herw se than in accordance with the |nstrunent of
Accession of that State and any Ilimtation cont ai ned
therein."

If the argunent put forward by the appellants’ ' counse
is correct, viz., that the nere reference to the |legislative
items in respect of which the Doninion~ Legislature  could
make laws applicable to the State of Vindhya Pradesh as
Lists | and Ill carried with it the necessary inplication
that the Dom nion Legislature al one had the power /'to nmke
laws for the State with extra-territorial operation, and to
that extent therefore curtailed the legislative authority of
the Raj pramukh, it would be tantanmount to the-inportation of

all the limtations under sections 99 to 104 into the
I nstrument of Accession. This would be contrary to section
101 of the Government of India Act. There i's no
justification for such a view nerely because of t he
reference to the enunerated items as Lists | and |l _~which

may have been a matter of conveni ence for reference.. On the
other hand, the Instrunment of Accession in ternms states by
clause 9 as foll ows:

"Save as provided by or under this Instrunment nothing
contained in this Instrument shall affect the exercise of
any power, authority and rights enjoyed by the Rajpramukh or
the validity of any law for the
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time being in force inthe United State or any part
t hereof . "

The authority of the Raj pranukh which is referred to in this
clause is not only the unfettered | egislative authority "to
make and promulgate Ordinances for the peace and good
government of the United States or any part thereof" Vested
in himby Article I X of the integration Covenant dated 18th
March, 1948, but also that which is vested in him under
article VI of the said agreenent. This article vests in him
"all rights, authority, and jurisdiction belonging to the
ruler of each Covenanting State and incidental to the
government thereof," There can be no doubt therefore that
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if, as has been pointed out above, the various Covenanting
States and in particular the State of Rewa, had the power to
pass extra-territorial laws at least to the extent of making
certain acts conmitted outside the State by its subjects as
of fences and to vest in the State courts authority to dea
with such offences, that power has not in any way been
curtailed either by the integration Covenant or the
I nstrument of Accession. It follows therefore that sections
3 and 4, Indian Penal Code, and section 188, Crimna
Procedure Code, at least in so far as it affected the
subjects and courts of the State, were entirely within the
| egi sl ative conpetence of the States concerned for al
pur poses of adaptation or anmendnents.

Now, so far as sections 3 and 4 of the Indian Penal Code
are concerned, the anendnment brought about by O di nance No.
XLVIT T of 1949 is nothing nore and nothing |less than a nere
adaptation of these sections for the new set-up and this, as
shown ~above, was exactly the law already in force without
formal anmendnent. Hence it would follow that the conviction
of the appellants in respect of all the offences of which
they are charged including the extra-territorial offence
said to have been comitted by the first appellant at New
Del hi is not open to-the objection under article 20 on the
ground that it is a ‘conviction under an ex post facto | aw.
1219
As regards the anendnents in the Crinminal « Procedure Code
brought about by Ordinances Nos. XV of 1948 dated the 31st
Decenmber, 1948, and XXVII| of 1949 dated the 3rd May, 1949,
no detailed consideration is necessary in view of what has
been held at the outset that the constitutional objection
under article 20 does not apply to a change in procedure or
change of court. Itens 62 and 63 of section 2 of Ordinance
No’ XV of 1948 would seemto indicate that the jurisdiction
which the crimnal courts of Vindhya Pradesh previously had
to try extra-territorial offences was probably |ost thereby.
If so, that jurisdiction,"as restored under Ordinance XXVI
of 1949 by the anendnent thereby of the said itenms 62 and 63
thus bringing it intoline wth section 188, Crimna
Procedure Code, with the requisite adaptations. ~ Hence the
power of the Vindhya Pradesh courts to hold trials for
extra-territorial offences which was probably interrupted
from 31st Decenber, 1948, was restored on 3rd My, 1949,
before the trial in this case comenced with retrospective
operation, i.e., as fromthe date of the prior Odinance
i.e., 31st Decenber, 1948.

In the result, we hold that (1) The appeal to the
Judi cial Comm ssioner fromthe acquittal by the Specia
Judge was conpetent; (2) The trial of the appellants under
the Vindhya Pradesh Crimnal Law Anendnent (Special Courts)
Ordinance No. V of 1949 is not open to objection /under
article 14 of the Constitution; (3) The crimnal |aw
relating to the offences charged agai nst the appellants at
the time of their conm ssion was substantially the same as
that which obtained at the tine of the convictions and
sentences by the appellate court. This was so both in
respect of offences commtted within the limts of the State
of Vindhya Pradesh and those conmitted outside it ; (4) The
law relating to the offence committed by the first appellant
outside the State of Vindhya Pradesh (at New Delhi) was
perfectly wi t hin the conpetence of the appropriate
| egislative authority at the rel evant
1220
time; and (5) Consequent on 3 and 4 above, the objection to
the convictions and sentences of the appellants ,under
article 20 is not sustainable.
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The appeal is accordingly directed to be posted for
consi deration whether it is to be heard on the nerits.
Order accordingly.
Agent for the appellants: Rajinder Narain.
Agent for the respondent: O H. Rajadhyaksha.




