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PETI TI ONER
SATI SH KUVAR

Vs.

RESPONDENT:
ZARI F AHMVED & ORS

DATE OF JUDGVENT: 20/ 02/ 1997

BENCH
K. RAMASWAMY, S. SAGH R AHVAD

ACT:
HEADNOTE:
JUDGVENT:
ORDER
This appeal by special |eave arises fromthe judgment

of the Allahabad H gh Court, made on Cctober 2, 1982 and
August 9, 1983 in Gvil Revision No.3613/78.

The admtted position is that the appellant-Iandlord
had entered into an agreenent of |ease with the respondent-
tenant on August 30, 1969 for a period of 11 nonths for rent
@ Rs. 220/ - per nensem Notice of denand for arrears and al so
for termnation of tenancy for non-paynent was delivered to
the respondent on April 8, 1972. Thereafter, the appell ant
filed suit on the same cause side for ejectnent  of the
respondent. The trial Court decreed the suit on /'May 19,
1977. The tenants then filed the revision in the H'gh Court.
The | earned single Judge referred the following two
questions for decision by a Division Bench

"1. Whether any term of a |ease

deed required wunder Section 107 of

the Transfer of property Act to be

regi stered, could be pressed into

service for a collateral purpose

within the nmeaning of the proviso

to Section 49 of t he I ndi an

Regi stration Act ?

2. Wether in the instant case, the

rel ati onship of | andl or d and

tenant, the rate of rent and the

peri od for which the original |ease

has been granted could be I ooked

into as a collateral purpose under

the proviso to Section 49 of the

I ndi an Regi stration Act?"

The Division Bench has answered the reference and held
that the |ease deed is inadm ssible evidence and cannot be
| ooked into and oral evidence in proof of the tenancy is
al so inadm ssible. After the reference was answered, the
| earned single Judge, follow ng the reference order, allowed
the revision and set aside the decree of eviction. Thus,
this appeal by special |eave.

The only question that arises for consideration is:
whet her the unregistered lease deed is admssible in
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evi dence ? Section 17(1)(d) of the Registration Act
post ul at es Thus:

"(1) the follow ng docunent shal

be registered if the property to

which it relates is situate in a

district in which and if it my

have been executed on or after the

date on which, Act No. XVl of 1864,

or the Indian Registration Act,

1866, or the Indian Registration

Act , 1871 or t he I ndi an

Regi stration Act, 1877, or the

I ndi an Regi stration ‘Act, 1908 cane

or conmes into force, nanely ---

(d) leases of immvable property

fromyear to year, or for any term

exceedi ng one year, or reserving a

yearly rent."

"I nstrunent" has been defined in Section 2(14) of the
I ndi an  Stanp Act, 1899 postulating that "[l]nstrunent
i ncl udes every docunent by which any right or liability is,
or purports to be created, transferred, |imted, extended
ext i ngui shed or record.

Section 3 of the Transfer of Property Act 1882 (for
short the ‘TP Act’) also defines "instrunent"” to nmean a non-
testanentary instrunent. Section 107 of the TP Act regul ates
how lease is to be nade. The first - part thereof provides
that a | ease of i movable property fromyear to year, or for
any term exceedi ng one year, or reserving a yearly rent, can
be made only be a registered instrument. The second part
thereof gives exception to the first part and provi des that
all other |eases of inmoveable property nmay be nade either
by a registered instrunent or by oral agreenent acconpanied
by delivery of possession

The question, therefore, that arises is : whether a
| ease of immoveable property fromnonth to nmonth or for 11
nonths is a conpulsorily registerable docunent, through it
was reduced to witing as an instrument defined / under
Section 2(14) of the Stanmp Act? A conjoint readi ng of the
first part of section 107 rad with Section 17(1) (d) of the
Regi stration Act, as extracted hereinbefore, does indicate
that a |ease of inmmoveable property fromyear to year, or
for any termexceeding one year or reserving a yearly rent
shoul d be nade only by a registered i nstrument and all other
instrunments, though reduced to witing and possession is
delivered thereunder, are not compulsorily registerable
i nstruments.

Section 49 of the Registration Act prohibits receiving
in evidence certain types of docunents. It reads as under

"No docunent required by Section 17

by any provision of the Transfer of

Property Act, 1882 to be registered

shal | - -

(a) affect any immovable property

conpri sed therein, or

(c) be received as evidence of any

transaction affecting such property

or conferring such power;

unless it has been registered:"

The proviso is not applicable to the facts in this case
and, therefore, it is not necessary to look into the
exceptions engrafted vis-a-vis receipt of a docunents
conprising of three circunstances nentioned therein, nanely,
unr egi stered docurment used for therein, nanely, unregistered
docunent used for enforcement of specific perfornance under
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the Specific Relief Act or used as an evidence of part
performance of the contract under Section 53-A of the TP Act
or using evidence for collateral transactions. The conbi ned
effect of all the provisions is that an unregi stered | eases
deed executed fromnmonth to nonth for a period not exceeding
11 months, though reduced to witing and possession is
delivered thereunder to a tenant, is not a compulsorily
regi sterable instrunment and, therefore, the prohibition
contained in Section 49 of the Registration Act is
i napplicable. Therefore, the docunent is admissible in
evidence to consider the effect of the inmovable property
contained therein or to receive as an evidence of any
transaction vis-a-vis such property.

The High Court, therefore, was not right in reaching
the conclusion that an unregistered docunent is inadm ssible
in evidence and cannot be looked into for the purpose of
effecting the rights as~ |andl.ord and tenant created under
the docunent.

The appeal s accordingly allowed. The judgnment of the
H gh Court ~stands set aside and the decree of the tria
Court stands restored, but in-the ~circunstances, wthout
costs.




