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The present appeal is preferred against the
j udgrment and order dated September 18, 1998 passed
by a Division Bench of the Calcutta H gh Court, allow ng
the wit petition and setting aside the selection of the
appel l ant for the post of Chief Minicipal Engineer
(Givil) of the Calcutta Minicipal Corporation

VWereas the S.L.P. No.. 15062/98 is
preferred agai nst anot her judgment of the Calcutta
Hi gh Court dated August 11, 1998, dism ssing the wi't
petition filed by Subhendu Maiti & O's. challenging the
sane sel ection though on different grounds. Si nce
both the matters relate to the same selection-and for
the sane post, they have been |listed and heard
toget her. Hence, conmon order

The post of Chief Municipal Engineer (Cvil)
fell vacant in Calcutta Muinicipal Corporation. The
recruitnment to such posts is made in accordance with
the provisions of the Cal cutta Minicipal Corporation
Act 1980 and Cal cutta Munici pal Corporation
(Recruitment of officers appointed by Mayor-in-
Council) Rules 1985. Section 14 of the Calcutta
Muni ci pal Corporation Act (‘Act’ for short) deals with
of ficers and enpl oyees of the Corporation. C ause (f)
of Section 14 (1) provides for such nunmber of Deputy
Muni ci pal Commi ssioners and Chi ef Muinici pal Engi neers
as the Mayor-in-Council may, fromtime to tine,
determ ne. Sub-sections (3) and (4) of Section 14 of
the Act are quoted bel ow

"(3) The other officers referred to in
clauses (e) to (j) of sub-section (1) shall be
appoi nted -

(a) by the Mayor-in-Council in
consultation with the State
Publ i c Service Comm ssion, or
(b) by the State Governnent in
consultation with the Mayor-in-
Council, by notification, from
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anongst persons who are or have
been in the service of
Covernment, if the Mayor-in-
Council so deci des.

(4) The method of, and the qualifications
required for , recruitnent, and the

ternms and conditions of service

i ncl udi ng conduct, discipline and

control of officers appointed by the
Mayor -i n- Counci| shall be such as may

be prescri bed.

The posts of Chief Minicipal Engineers are referable
to clause (f) of sub-section (1) of Section 14. Hence
the appointnent to the said posts is to be nmade in
accordance with clauses (a) and (b) of sub-section (3)
of Section 14.

The Cal cutta Munici pal (Recruitnent of
of ficers ‘appoi nted by Myor-in-Council) Rules 1985
(For short, "Rules") |lay down the qualification and
other conditions for recruitment of the officers of
the Munici pal Corporation. ~The post of Chief
Muni ci pal Engineer (Gvil) is at SI. No.8 of the
Appendi x VIl to the Rules. It |ays down qualification
for selection and appoi ntment of Chief Minicipa
Engi neer (Civil) by direct recruitment as well as for
appoi nt nent by pronotion. These qualifications are as
foll ows:
"8. Chief Minicipal Engineer (Cvil)
Rs. 2000- 125/ 2- 2, 2375:

Qualifications and
age under clause (a) of sub-section (3) of Section
14 of the said Act:-
(A) For direct recruitnent - Essentia
(a) Acitizen of India.
(b) (A degree in CGvil Engineering from
a recogni zed University or its equi-
val ent .
(c) 12 years’ experience as an Engineer
in a responsible post or posts in
Government service or Statutory
Bodi es or in an Engi neering or
Construction concerns of repute,
| ast basic pay drawn being not |ess
than Rs. 1, 800/ -;

(d) Age not nore than 45 years on the
1st day of January of the year of
recruitnent, relaxable for well-
qualified or well experienced
candi dat es.

Desirabl e: A post graduate degree

or diploma in Civil Engineering

Publ i c Heal th Engi neeri ng,

B. For pronotion:

(a) From officers possessing 2
years experience in the post

i medi ately bel ow and total 10
years experience in Minicipa
Engi neering Service with a G vi
Engi neeri ng degree or diploma
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froma recognized University or
its equival ent;

(b) No age bar. "

The Corporation proceeded to sel ect a candidate
for the post of Chief Minicipal Engineer (Cvil) by
direct recruitment, in consultation with the Public
Servi ce Comm ssion. The selection was held and the
present appellant (Respondent No.5 in the Wit
Petition) was duly selected. The High Court has set
aside the selection on the ground that recruitnment to
the post of Chief Municipal Engineer (Cvil) can either
be by direct recruitnment or by pronotion. |t has been
held that there is no guideline as to in what
ci rcunst ances recruitnent should be through process
of direct selection or by pronotion. Therefore, there
is an element of arbitrariness in deciding as to which
node of recruitnent should be adopted. The High
Court was of the view when both nodes are avail abl e,
process for recruitnment by pronption from anongst
the departrmental candi dates should be resorted to
first and in case suitable candi dates are not avail abl e,
met hod of direct recruitment shoul d be adopted
otherwise it will amount to arbitrary and
di scrimnatory exercise of power as against the
departrental officers as the departnental candidates
al so have sone legitimte expectations of being
consi dered for appointment to the higher posts. ' The
rel evant observations and the findings of the High
Court is quoted bel ow
"....We have no hesitation in saying and
hol di ng t hat whenever such an eventuality
arises or may arise, the Corporation should
first consider the case of appointment by
pronotion and, only when it decides- in
consultation with the Comm ssion that
appoi ntnent by pronotion is not desirable
or feasible or not required for any purpose

or reason, it will have the option of
adopting the method of direct recruitnment
for filling up such post. There is a logic

behi nd exercising first option in favour of
pronmotion. The logic is that when you have
a whole lot of officers down below in the
hi erarchy available to you, is it not your
duty to first consider their worth, nerit
and suitability, in consultation with the
Conmi ssion and only then to decide

whet her any one of themis worthy and
suitable of holding that office and, only
after such decision is taken and you find
that none is suitable to be pronmoted, to go
in for direct recruitment.”

The provisions of the Act or the Rules do not
substantiate the above proposition, as laid. According
to the High Court, taking a decision straightaway for
direct recruitment without first exam ning the worth
of the departmental candidates, is arbitrary. It has
al so been held that the Public Service Comm ssion
shoul d have been consulted by the Corporation while
taking a decision as to whether recruitnment should be
by direct recruitment or by pronotion.

We feel that once the rules permt recruitnent
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to a post either by direct recruitnent or by pronotion
| eaving the decision to the appropriate authority, it
will be difficult to say or lay down that process of
recruitnment by pronotion nmust necessarily be adopted
first. As a matter of fact, it would anount to
| egislating a provision in the Statute.

In absence of any rules to that effect, it would
be an administrative function of the appointing/
appropriate authority to take a decision as to which
nmet hod shoul d be adopted for recruitnent on any
particul ar post. It may depend on various factors
rel evant for the purpose e.g. status of the post, its
responsibilities and job requirenment, the suitable
qualifications as well as the age as nmamy be desirable
may al so be taken into consideration while naking such
an admni strative decision. In this connection, on
behal f of the appellant--the selected candidate a
decision reported in “AIR 1989 S.C. 2060 State of
Andhra Pradesh and anot her versus Sadanandam
and ot her's has been relied upon. 1t has been
observed —as al'so quoted in the inpugned judgnent
"...We need only point out that the node of

recruitment and the category from which the
recruitment to a service should be nmade are al

matters which are exclusively within the domain of the
executive. It is not for the judicial bodies to sit in
j udgrment over the wi sdom of the executive in-choosing
the node of recruitnent or the categories fromwhich
the recruitnent should be nade as they are matters
of policy decision falling exclusively w thin the purview
of the executive."

From the above observations it is clear that such

a decision is purely admnistrative in nature. The Hi gh
Court on perusal of the record found that the matter
was consi dered, and has al so reproduced an officia
note in that connection fromthe record of the
Corporation. The note of the Minicipal Conm ssioner
is also quoted. It is dated 26.3.1997 and reads as
fol | ows:
"As discussed in MC, we should go in
for selection of the best candidate
t hrough open conpetition®

The above note of the Minicipal Commi ssioner
i ndi cates that the question of nbde of recruitnent to
the post of Chief Minicipal Engineer (Cvil), was
di scussed by the Mayor-in-Council and thereafter and
on the basis thereof it was decided to have best
candi date through open conpetition. It is difficult for
the Court and also not feasible to further go into the
matter doubting the 'note’ quoted above or about the
sufficiency of the discussion in the MC or correctness
of the decisions taken. The fact thus remains that
the Mayor-in-Council discussed the matter and deci ded
to go in for direct recruitnent. It has not been
submitted before us that the MC had no authority to
take such a decision or that the decision taken suffers
from mala-fides. There is no basis to conme to a
concl usi on that process of pronotion rmust necessarily
be adopted first and in the event of non-availability of
suitabl e candidate, the direct recruitnent can be
resorted to.

So far the contention that Mayor-in-Counci
shoul d have consulted the Public Service Commission, in
taking a decision as to whether recruitnent is to be
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view has no force. Al that is provided in clause (a)

of sub-section (3) of Section 14 is that appointnent to
the given posts shall be made by Mayor-in-Council in
consultation with the State Public Service Comi ssion
and clause (b) provides for appointnment by State
Government in consultation with Mayor-in-Council from
among the persons who are or have been in the service
of the Government, if the Mayor-in-Council so decide.

A readi ng of sub-sections (3) and (4) of Section 14 by
no nmeans | eads us to the conclusion that Public Service
Conmi ssion is to be consulted for taking a decision as
to which node of recruitnent should be adopted. In
this connection | earned counsel for the Respondent has
referred to a decision reported in 1994 Supp (1)

S.C.C. 44 K Narayanan and others versus State of

Kar nat aka and others. Qur attention has been
particularly drawn to Paragraph 6 of the judgnent

where it i's observed : "The word ‘recruitnent’ is

conpr ehensive to i nclude any nethod provided for

i nducting-a person into a public service. Appointnent,
sel ection, pronotion, deputation are all well-known

met hods of recruitnent”.

Thi s observation only indicates the extent of the
nmeani ng of the word ‘recruitnment’ which may include
appointnent as well within its folds besides other steps
necessary for making an appointnent. But in-Section 14
(3) it is provided that such officers shall be

"appoi nted" by the Mayor-in-Council in consultation
with the State Public Service Conm ssion. The word
‘recruitment’ has not been used. Therefore, the
observations nmade in the case of Narayanan & O's.
(Supra) would not help the respondents in support of
their contention that the State Public Service

Conmi ssi on shoul d have been consulted even for taking
the decision as to which node of recruitnment nanely,
direct recruitnment or by pronotion, should be adopted.
It is also to be noticed that another node of
appointnent is provided in clause (b) of sub-section (3)
of Section 14 of the Act, nanely, the State

CGovernment in consultation with the Mayor-in-Counci

may rmake an appoi ntment from anongst persons who

are or have been in the service of the Governnment.

Thi s method of appoi ntnent woul d be adopted if "the
Mayor -i n- Counci| so deci des" (enphasis supplied). It
may further be pointed out that sub-section (4) of
Section 14 of the Act, anongst other things, provides
that nethod of recruitment shall be such as may be
prescribed. The provisions indicated above nanely sub-
sections (3) it clauses (a) and (b) and sub-section (4)
of Section 14, |leave no scope for the argunment that
Mayor -i n- Counci| shoul d have consulted the Public
Servi ce Commi ssion before taking a decision as to

whet her the appointnent is to be made by direct
recruitnment or by pronotion.

It has next been submitted that the
departnmental officers have been discrininated agai nst
since only those departnmental officers could apply who
responded to the qualification |aid down for the
candi dates for direct recruitment nmore particularly
about the age, since maximumage limt was 45 years.
In this connection it nmay be observed that the
qual i fications have been prescribed in the rules
i ncludi ng the upper age linit for an applicant. It is
inforned that there were forty outside candi dates and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

ei ght others working in the Departnent. From anongst
the 48 candi dates, the appellant was selected, who is
said to have been working as an Executive Engineer in
the department. According to the |earned counsel for
the respondent he woul d becorme senior and an officer
even higher to the Dy. Chief Engineer, who have

ei ther not been selected or were not able to apply
because of the age bar or for any such reason. It is
submitted that ignoring the senior officers working in
the departrment or placing junior officers above them
woul d lead to only unreasonable results. 1t may be
observed that nmethod of direct recruitnent was

adopted as permssible under the rules. Anyone
responding to the qualification was free to apply

i ncl udi ng the departnental candidates. Sonme of the
petitioners in the other Wit Petition are those who
had applied but remai ned unsuccessful. It was an open
sel ection based on nerit and not seniority.

Therefore, it cannot be argued that nethod of direct
recrui tment as adopted brought about any

unreasonabl e results or it was discriminatory. 1In this
connection it may al so be mentioned here that |earned
counsel for the appellant submitted that post graduate
qualification was one of the desirable qualification
prescribed wunder the rules. It is further submtted
that the appellant was the only candi date who
possessed the post graduate qualification. W are
however not on the nerit of the selection. The

Sel ection Conmittee nade the selection of the

candi date whomit thought to be the best anpbng the
applicants. W therefore find no force inthis

submi ssion too as raised on behal f of the respondents.

We don't find that there has been violation of
Article 16 of the Constitution in any manner as sought
to be argued on behalf of the respondents. We
further find no ground for the H gh Court to have held
that first the process for pronption should be
resorted to and in case no candidate fit to be pronoted
was avail able then alone direct recruitnment coul d be
resorted to. It is not a correct approach. ~The order
of the H gh Court is not sustainable.

We may now advert to Special Leave Petition NO
15062 of 1998. It may be noted that all the appellants
inthe S.L.P. took chance and participated in the
sel ection but they remai ned unsuccessful.

According to the petitioners, the experience as
required for being eligible for consideration should be
on a responsi bl e post nmeaning thereby on a post bel ow
the one for which the recruitnent is being nmade, that
is in the present on the post of the Deputy Minicipa
Chi ef Engi neer (Civil). The other contention was that
at the tinme of interview there has not been any break-
up of marks for different factors. Both these
contentions had been rejected by the | earned Single
Judge and that order has been upheld by the Division
Bench in appeal

Learned counsel for the petitioner failed to
substantiate the subnission that experience on a
"responsi bl e post” would mean experience on the just
bel ow post. He referred to a Circular dated April 1,
1992 issued by the Municipal Corporation (Personne
Departnent) . It relates to recruitnent to ‘A
Cat egory post like that of Medical Oficer, Assistant
Engi neer and Deputy Assessor Collector, Deputy
Treasurer etc. It has been provided that experience
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on supervi sory post would nmean the post inmmediately
bel ow the post to which pronotion is to be nade, for
exanpl e experience on the post of Assistant
Assessor/ Assi stant Col | ector/ Assi stant Treasurer etc.
woul d be experience on a supervisory post for
promotion to the post of Deputy Assessor, Deputy
Col l ector, Deputy Treasurer etc. W hardly find that
this Grcular would be applicable in the case in hand. It
is specific about ‘A category posts and not for al
categories and ranks. Another Circul ar dated
21.6.1988 has been referred to which relates to
recruitnment on the post of Deputy Chief Engineer
(CGivil) , Deputy Chief Engi neer (Mechanical) etc. By
neans of the said circul ar experience on the post of
Executive Engineer or on any simlar post was
required. It firstly relates to the recruitnent to the
post of Deputy Chief Engineer. -~ It cannot be applied
for recruitnment to the post of Chief Minicipa
Engi neer (Civil). Such a condition is not contained in
terns of required qualification for the post of Chief
Muni ci pal ~Engineer (Cvil).: Werever experience on a
post just below is needed, such a provision is
specifically contained. On'this basis it cannot be
generally held that for every post in any rank or
category the ‘responsi ble post’ must necessarily nean
the post next bel ow the post for which recruitnment is
to be made.

Then our attention has been drawn to Annexure
‘*Z to the petition dated August 11, 1998. It is a
notice i ssued by the Minicipal Secretary conveying the
i nfornmati on that neeting of the Cal cutta Minicipa
Corporation was to be held on August 18, 1998 at 1.00
P.M It then indicates the agenda according to which
reconmendati ons of the MC were to be considered as
al so the proposal of the DMC (HQ regarding fram ng
of recruitnment regulation for the post of CMC (P&D).
At internal Page 5 of Annexure “Z| proposed
qualification have been indicated and in clause (ii) it is
proposed that there should be twelve years experience
as an engi neer in a Government/seni-government or a
statutory body etc. with at |least five years experience
on a senior post in the rank of Deputy Chief Engineer in
the State Governnent or its equivalent. It is further
provi ded that |ast scale of pay drawn shoul d not be | ess
than that of Deputy Chief Engineer, Covt. of West
Bengal or its equival ent post. Thi s docunent relied
upon by the petitioner is nothing but a mere agenda for
consi deration containing certain recommendations to
frane regulations for recruitnent. It was in the state
of proposal. Another fact which is noticeable is that
even in the proposal no such qualification is suggested
for recruitnment to the post of Chief Minicipa
Engineer (Civil). In our viewthe petitioner have
conpletely failed to substantiate through any of the
docunents referred to above that the expression
"experience on the responsible post" would nean, in the
present case, experience on the post of Deputy Chi ef
Engi neer which is next bel ow the post of Chief
Muni ci pal Engineer (CGvil). W find no force in this
subm ssi on nade on behalf of the petitioner

The other grievance is that no break up of

the marks in the interview had been nmade for
different factors taken into consideration for
sel ecting a candi date. We find no substance in this
subm ssion also. The Selection Conmittee awarded
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the marks to the different candi dates as woul d be
evi dent on perusal of the judgnent of the Hi gh Court.
The sel ected candi date had got the hi ghest marks.
The sel ection was by the Public Service Comi ssion.
Al the candi dates responded to the qualifications as
prescribed. 1In our view the selection cannot be thrown
out nerely on such contentions as raised by the
petitioner viz. there was no break up of the marks or
it was not as it should have been according to the
petitioners. Al candi dates possessed the required
gualification and experience, and they must have been
working in different organizations. The assessnent of
their nmerit on the basis of their work and experience
and personal interview by the expert body cannot be
di scarded on such grounds. The S.L.P. has thus no
force.

In view of ‘the discussicon held above, we allow the
G vil Appeal No.6356 of 1998 and set aside the
j udgrment passed by the Division Bench of the Calcutta
H gh Court dated Septenber 18, 1998. The Speci al
Leave Petition (Civil) No.15062 preferred agai nst the
j udgrment of the Calcutta H gh Court dated August 11,
1998 is dism ssed.

Costs easy.




