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ACT:

Assam Land and Revenue Regul ation (1 of 1816), s. 16 Rules
190, 190A, 191 -Settlenent of fisheries--Direct. settlenent
under r. 190A after auction by Deputy Conm ssioner and on
his recomendat i on- - Whet her settl enent of Deput y
Conmi ssi oner under Rul es, or executive-act of State-Appea
to Hi gh Court-Miintainability.

HEADNOTE

The Governnent of Assam desiring to settle a fishery direct
under r. 190-A of the rules framed under the Assam Land and
Revenue Regul ation (1 of 1886), directed the Deputy ~ Comm s-
sioner concerned to put the fishery to auction and subm't

the bid list to Government with his reconmendation - for
direct settlenent. The Deputy Conmi ssioner accordingly
auctioned the fishery and submtted the bid list” with a

recomendation in the first respondent’s favour. ~ Governnent
sanctioned the settlenment of the fishery wth the first
respondent and the latter was informed of the acceptance of
the bid and directed to make the deposits. CGover nent
received two nore petitions on the same day for/ re-
consideration of the orders passed and three weeks /|later
Government reviewed its order and settled the fishery wth
anot her person. The first respondent preferred an appeal to
the High Court under r. 190 which provided that all ‘' orders
of a Deputy Conm ssioner passed under these rules were
appeal able to the H gh Court:

Hel d, the words " except with the previous sanction of the
Provincial Government " inr. 190-A do not pernit the
Provincial Government when it so wishes to lift the sales
conpletely out of the statutory protection afforded by the
Regul ation and proceed to dispose of them by executive
action. Such a construction would nmake r. 190-A run counter
to s. 16 of the Regulation which requires these sales to be
made under and in accordance with the Rules. The departure
contenplated by r. 190-A was a departure within the Rules.
As the Deputy Conmi ssioner was the only




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 9
112

866

authority conpetent to settle these fisheries, subject to

sanction, t he act of cancellation and the act of

resettlement were his acts, however much he may have acted
under the direction and orders of the Government, and the
Hi gh Court had jurisdiction to entertain the appeal under r
190.

Judgnent of the Hi gh Court of Assam affirnmed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeals Nos. 176 and
176- A of 1952.

Appeal s by Special Leave granted by the Suprene Court on the
20t h February, 1952, and 23rd My, 1952, respectively, from
the Judgnent and Order dated the 6th Decenber, 1951, of the
H gh Court of Judicature in Assamat Gauhati in its Revenue
Appel late Jurisdiction (Deka J.) in Revenue Appeal No. 65
(M of 1951.

C K. Daphtary, Solicitor-Ceneral for India (Nuruddin
Ahrmed, with him for the appellant in Cvil Appeal No. 176.
B. B. Tawakley (K B. Asthana, wth him for t he
respondent in Cvil Appeal No. 176.

R. K. Chaudhury (Jai Gopal Ghosh and R.'N.  Tikku, wth
him for respondent No. 2. in Cvil Appealr No. 176 and
appellant in Gvil Appeal No. 176-A

1953. April 14. The Judgnent of the Court was delivered by
BOSE J.--This is a curious case in which the State
Government of Assam having granted the first respondent a
| ease later cancelled its grant and regranted it to  anot her
party and now contends that it is not bound by the laws and
regul ati ons which ordinarily govern such transactions.
Assamis blest with fisheries which are under the control of
and belong to the State Governnent. Periodically the
fishing rights are ]Jeased out to |licensees and the State
derives considerable revenue fromthis source. So  valuable
are these rights that as |long ago as 1886 it was  consi dered
undesirable to | eave such a lucrative source of revenue, to
the unfettered

867
di scretion and control of either the Provincial Governnent
or a single individual however eminent. Accordingly,

| egi sl ati on was enacted and Regulation | of 1886 (The ~Assam
Land and Revenue Regul ation, 1886) was passed into -l aw. A
Regi ster of Fisheries had to be kept and the Deputy
Conmi ssi oner was enpowered, with the previous  sanction of
the Chief Comm ssioner (later Provincial Governnent), to
declare any collection of water to be a fishery. Once a
fishery was so declared no person could acquire- fishing
rights in it except as provided by rules drawn up | under
section 155. These rules, with alterations made from tine
to time, were still operative at all dates relevant —and
material to this case.

Put shortly, the effect of these rules at the dates
nentioned here, was to require the fishing rights to be sold
peri odi cal |y by public auction in accordance wth a
particul ar procedure which was prescribed. These sales were
called " Settlements."” Anobng the conditions -of sale were
the following :---

(1) The officer conducting the sale does not bind hinself to
accept the highest bid or any bid.

(2) The purchaser shall imediately after the acceptance of
his bid furnish as security etc.
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(3) The annual sale of fisheries in a district should be
reported to the Conmi ssioner for sanction in Form No. 100.
The Form shows that each individual settlement had to be
sanctioned. But the rules in force at the dates relevant to
this case permtted a departure in these words: -

" -Rule 190-A

No fishery shall be settled otherwise than by sale as
provided in the preceding instructions except wth the
previ ous sanction of the Provincial Government."

There is also the following rule: -

" 191. Fisheries should be settled to the best advantage
but, subject to this condition, the agency of m ddl emen as
| essees should be done away with as

868

far as possible. To effect this the fishery area should be
broken wup into blocks of such size that the actual fishers
may be able to take the | ease, which should be given, for
preference, to the riparian | and occupants or to the actua
fishermen, The endeavour of the District Oficer should be
to do away with the m ddl enen by finding out who the sub-
| essees are and trying to cone to ternms with them™

The Rules also made provision for an appeal to the Revenue
Tribunal (the Hi gh Court acted as such) in the follow ng
words : -

"190. Al orders of a Deputy Comm ssioner or Sub Divisiona
Oficer passed under these rules are  appealable to the
Revenue Tri bunal ."

The first respondent held previous leases of  the fishery
with which we are concerned for a nunber of years. The |ast
of these was to expire on 31st- March, 1951. ~Shortly before
its expiry there was agitation by way of petitions and
nenorials by some of the local fishernmen asking in effect
that rule 191 be given effect to though the applications do
not actually nmention the rule. These applications, six in
nunber, range in date from27th Cctober, 1950, to 13th
March, 1951. They were addressed to various officials
ranging fromthe Chief Mnister and the Revenue Mni'ster to
the Secretary to Government and the Parlianentary ~Secretary
and the Deputy Comm ssioner. Governnment therefore had al
the facts fully before it.

In view of these applications Governnent decided to settle
the fishery direct and wote the following letter to  the
Deputy Comm ssi oner on 1st February, 1951:-

Covernment desire to settle the above nentioned fishery
direct under rule 190-A. | amtherefore directed to request
you to put the fishery to auction and then to subnmit the bid
list to Government wth your recomrendation for direct
settlenent.”

By that date Governnent had four of the six applications to

which we have referred before it. In addition, it had the
recomendati on of the Sub-Deputy Coll ector
869

dated 4th January, 1951, in favour of these applications
together with the Deputy Comm ssioner’s endorsement letter
dated 5th January, 1951, confirm ng the facts set out in-the
Sub- Deputy Col |l ector’s endorsenent and in the applications.
The first respondent also made ail application to the
Parliamentary Secretary on 13th March, 1951, before any
final decision was reached.

The Deputy Conmm ssioner proceeded to auction the fishery on
24t h February, 1951., and on 26th February, 1951, forwarded
the bid lists to the Government with a recomendation in the
first respondent’s favour (his was the highest bid) in the
following terns : -

The present | essee is managing the fishery well and there is
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not hi ng agai nst him"

After this, and before the final sanction, Governnent
received still another petition fromsone of the |Iloca
fishermen asking for a settlenent in their favour. This was
on 13th March, 1951. Therefore, by that date Government had
six petitions fromthe | ocal fishernen before it and one by
the first respondent as well as the various recomendations
nade by the District officials. Wth all this material in
its possession Government decided in favour of the first
respondent and on 17th March, 1951, wote to the Deputy
Conmi ssioner, wth a copy to the Devel opnent Conmi ssi oner
as follows: -

" Governnent sanction settlenent of the Chaiduar-Brahmaputra
and Kharoi beel fishery under rule 190-A with the existing
| essee Shri Keshab Prosad Singh at an annual revenue of Rs.
17,700 for a termof three years with effect from the 1st
April, 1951, on the usual terns and conditions."

The Deputy Commissioner conveyed this sanction to the first
respondent on 21st March, 1951, and called on him to make
the necessary deposits. The sanctionis in the follow ng
terms: -

" You are hereby informed that Governnment have allowed
settl enent of Chaiduar-Brahmaputra and Kharoibeel fishery
with you at Rs. 17,700 per year

870

for 3 years wth effect fromlst April, 1951. You are
therefore directed to deposit the 1 /4 -purchase noney
amounting to Rs. 4,425 on 28th March, 1951, and the bal ance
of Rs. 13,275 in cash on 31st March, 195 1, failing which
the settlement granted is |liableto be cancelled."

According to all notions of contract current in civilised
countries that would have constituted a binding engagenent
from which one of the parties to it could not resile at
will, and had the first respondent triedto back out we have
l[ittle doubt that the State Governnment of Assam woul d, and
quite justifiably, have insisted on-exacting its just dues.
But the State Governnent did not feel itself hanpered by any
such old fashioned notions regarding the sanctity of
engagenents. On the very day on which it passedits ‘orders
in the first respondent’s favour, 17th March, 1951, it
received two nore petitions. They emanated from the same
sources as before and said nothing new, but they asked for a
reconsi deration of the orders just passed. Had Governnent
recalled its orders then and there, possibly no harm woul d
have been done beyond exposing its vacillations to a linmted
official circle. But it allowed five davs to pass and then
the Revenue Secretary wired the Deputy Conm ssioner not to

recall the orders of CGovernnent, but to "stay delivery of
possessi on" pendi ng what the Revenue Secretary was pl eased
to call "further orders of Governnent on the _revision
petitions". But by then it was too |ate. The acceptance of

t he bid had already been comunicated to the first
respondent and by all ordinary notions the contract was
conpl et e.

The State Government now says in effect, sonewhat cynically,
that it is not bound by the statutory rules and clainms that

that gives it the right to recall its previous orders and
regrant the fishery to some other person or body nore to its
l'i ki ng, or rather in whom it has di scovered fresh

virtueshidden from its viewinits wearlier anxious and
mat ure del i berati ons.

Acting on the telegraphic instructions received by him the
Deputy Conmi ssioner conveyed the orders to the first
respondent on 22nd March, 1951, and said; -

871
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"The under nentioned docunent is forwarded to Srijut Keshab
Prosad Singh for information and necessary action.
He is further infornmed that he is not to deposit the 1/4th

purchase noney and additional security......... till the
deci si on of the revision petition nmentioned in t he
tel egrant.

Three weeks el apsed and then on 13th April, 1951, the State
CGovernment solemmly "reviewed" its forner order and said: -
"It is reported by the Deputy Conmi ssioner that the Gamri
Khar ai - Chai duar Fi shernen Society, Ltd., is constituted by
bona fide fishernen. Accordingly, in view of the new
ci rcunstances brought forward by the above Society the
review petition is allowed and the previous orders of
Governnment dated the 17th March, 1951, is nodified.

The Chai duar Brahmaputra . and Khar ai beel fishery is
accordingly settled with the Camiri kharai Chai duar Fi shermnen
Society Ltd...... "

The manager of this Fishernmen s Society is one Maniram Das.
H's nane was put forward by 205 nenbers who clained to be
bona fide Assamese fishernen in the petitions of 27th
Oct ober, 1950, and 21st Decenber, 1950, also by Maniran

hinself on behalf of this Society on 2nd January, 1951

Their clainms were endorsed by the Sub-Deputy Collector on
4th January, 1951, and by the Deputy Comm ssioner on 5th
January, 1951. The sane clainms were again nade by Maniran

Das on behal f of the Society on 23rd January, 1951. The "
new circunstances " said to have been discovered on review
was the followi ng statenment made by the Deputy . Conmi ssioner
on 3rd April, 1951: -

" Gamri Kharai-Chaiduar Society is forned by bona fide
fishermen"

The previous statenent of the Sub-Deputy Collector nmade on
4t h January, 1951, was: -

"The applicants are all Kaibarta peoplein the district of
Darrang whose sol e business is to deal with

872

fish..... The applicants are Assanese people. In /view of
this and in view of the fact that these people have been
recormended by respectabl e persons, | suggest that Kharai-

Chai duar fishery" (the one in question here) may be
settled with themto encourage themto conpete wth the,
ot her fishernmen com ng from outside Assam™"

The Deputy Conmi ssioner’s endorsenent on this (the sane
Deputy Comm ssioner) dated 5th January, 1951, runs:-

" The petitioner (Maniram Das) is an actual fisherman as
will appear fromthe report of the Sub Deputy Collector As
observed by the Sub-Deputy Collector........ it i's a fact
that the indigenous fishernen cannot conpete wth the
upcountry people in open auction.”

To characterise the later statenment of t he Deput y
Conmi ssioner dated 3rd April, 1951, as disclosureof a new
circunstance betrays a cynical disregard for accuracy on a
par only with the Assam Governnent’s cynical disregard for
its pledged word.

The Deputy Conmissioner was inforned of the Governnent’s
revised decision on 13th April, 1951, and on 16th April
1951, the fishery was settled with Mniram Das and,
according to the first respondent, the settlement in his
nane was cancel | ed.

The first respondent’s reaction to this was to file an
appeal to the High Court under rule 190 and at the sane tine
to apply for a nandanus under article 226 of t he
Constitution. The relief sought was worded as follows : -

" The hunbl e appell ant, therefore, prays that your Lordships
woul d be pleased to set aside the settlenent of the fishery
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with the respondent and restore the settlenment of the sane
with the hunbl e appellant.”

The High Court, not unsurprisingly on these facts. granted
the prayer. It acted wunder rule 190 as an appellate
tribunal and the only question for us to decide is whether
it had jurisdiction to do so. The

873

mandanus petition is not before us. The appellant is the
State of Assam

There is an ancient presunption under section 114,
illustration (h), of the Evidence Act, dating fromat I east
1872, that official acts have been regularly performed.
Strange as it nay seemthis applies to Governnents as well
as to lesser bodies and officials, and ancient though it 1is
the rule is still in force. True, the presunption will have
to be applied with caution in this case but however
difficult the task it is our duty to try and find a |awfu
origin for as many of the acts of the appellant’s Governnent
as we can,

Now, as ' we have seen, prescribed fisheries in Assam were
lifted out of the realmof matters which could be disposed
of at the executive discretion of either GCovernnents or
officials and were placed under statutory regulation and
control by sections 16 and 155 of the Assam Land. and
Revenue Regul ation of 1886 and we have already referred to
the el aborate set of rules which were drawn up in pursuance
of that Regulation. It follows that no fishery can be
"settled" except in accordance with those Rul es.

It was not disputed that, apart fromrule 190-A which we are
now called upon to construe, the Deputy Conm ssioner al one
could effect a "settlenent" and, as we have shown, he was
bound. to follow a prescribed procedure; also ‘that his
"settlenent" was subj ect to the sanction of t he
Conmi ssi oner

Rule 190-A pernmits a departure but we do not consider it
necessary in this case to determ nethe exact extent of the
departure permtted because the Deputy Comm ssioner was
directed to put the fishery to auction and he did so. The
only departure fromthe rules was that instead of sending
the result of the auction to the Cormmi ssioner for Settlenent
it was sent to the State Government direct. In our opinion
that was a permssible departure but it was for all that a
departure within the Rul es.
In our judgnent, the words

except wth the previous

sanction of the Provincial Governnent " are,
874
i mportant. W do not <consider that this permts the

Provincial Governnent when it so wishes to |lift| the sales
conpletely out of the statutory protection afforded by the
Regul ation and proceed to dispose of them by executive
action. Such a construction would make rule 190-A run
counter to section 16 of the Regul ati on which requires these
sales to be mmde in accordance with rules framed under
section 155, and of course a rule-making authority cannot
override the statute. Accordingly, the law requires the
sale to be wunder and in accordance with the rules. It
follows that the departure contenplated by rule 190-A is
also a departure within the four corners of the rules read
as a whole and is a part of the rules. It is true the
departure need not conformto the " preceding instructions
contained in the wearlier portion of the rules but the
departure once sanctioned itself beconmes part and parcel of
the rul es.

This is inmportant because one of the statutory safeguards
against arbitrary executive action is the appeal to the
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Revenue Tribunal, which in this case is the H gh Court. e
woul d be slow to bold that this safeguard can be
circumvented by the sinple expedient of lifting a sale out
of the rul es whenever Governnent finds that convenient.

It seems to wus that if the intention was to authorise
Government to lift the matter out of the rules altogether
and to proceed in an executive capacity the word " sanction
" woul d be out of place, for Government would hardly require
its own previous sanction to sonething which it is itself
authorised to do. The sanction nust therefore refer to
somet hing which sone other person or body is authorised to
do, and in the context we feel that it <can only nean
sanction to the Deputy Comm ssioner to proceed in a manner
which is not quite in accordance with the instructions con-
tained in the rules.

The next question is, towhat extent was a departure
sanct i oned? This is to be found in the letter dated 1st
February, 11951, addressed to the Deputy Conm ssioner : -
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Covernment ~desire to settle the above nentioned fishery
direct under rule 190-A. I amtherefore directed to request
you to put the fishery to auction and then to subnmit the bid
list to Government -with your recomrendation for direct
settlenent "

The State of Assam'wi shes to construe this .to nean that the
Governnment of Assam intended to flout the statute and
di sregard the Rules and proceed by executive action. The
words " direct settlenent " do lend thenselves to that
construction but that would be an act which, in our opinion,
woul d not be warranted by the |l aw and, as we are. bound to
presune until the contrary is shown that the official acts
of the Assam Governnent were regul arly perforned, we nmnust,
if we can, |ean against a construction which would put that
CGovernment nmore in the wong than we can help especially as
it self purported to act under rule 190-A.

Now t he only act which would be in consonance with rule 190-
A and which would at the same tine be in conformty with the
letter of the first February would be for the Deputy
Conmi ssioner to sell by auction and then send the matter to
CGover nirent di rect for sanction instead of to t he
Conmmi ssioner. That, in our opinion, would be a perm ssible
departure and woul d nake the action of Government |egal  and
would bring the matter under rule 190-A In the cir-
cunstances, we are bound to construe this letter ~in that
sense.

Now what did the Deputy Conmi ssioner do ? So far ~as the
actual auction was concerned, he followed the Rules. He
held a regular auction and recorded the bids in the usua
way. -Up to that point he not only conplied with the letter

of the 1st February but also with the regular rules. Hi s
only departure was to send his choice of a lessee to
Governnment direct instead of to the Conmi ssioner. Thi s,

according to us, was a perm ssible departure.

Upon receipt of the Deputy Comm ssioner’s recomrendation
Gover nnent sanctioned the settlement with the first
respondent and the Deputy Conmi ssioner conmmunicated the
sancti on.
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It was argued on behal f of the State of Assamthat this was
not a settlenment by the Deputy Conmi ssioner but by the State
Government and that the Deputy Conmi ssioner was only acting
as its nouthpi ece when he conveyed the orders of Governnent
to the first respondent. 1In. our opinion, that is a nere
playing wth words. The substance of the thing is there.
It would be illegal for Governnent to settle the fishery
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direct by executive action because of the statute. It would
be proper for it to sanction the settlenent under rule 190-A
in the way it did. Government said it was acting under rule
190-A. It said it had " sanctioned " the settlenent. \Whose
act was it sanctioning? Certainly not its own, for one
cannot sanction one’s own act. Sanction can only be
accorded to the act of another and tile only other person
concerned in this matter was the Deputy Conmi ssioner
Accordingly, in spite of the efforts of CGovernment to appear
as a bold brave despot which knows no laws but its own, we
are constrained to hold that it not only clothed itself with
an aura of legality but that it actually acted wthin the
confines of the laws by which it is bound. It follows that
the settlenent was the act of the Deputy Conmi ssioner and
fell within the four corners of the rules. That vested the
first respondent with a good and legal title to the | ease.
Next followed a -simlar series of acts cancelling the
settlenent with the first respondent and resettling the
fishery wth-the rival body. As the -Deputy Conmi ssioner
was the only authority conpetent to settle these fisheries,
subj ect of course to sanction, we are bound to hold that the
act of cancellation and theact of resettlenment were his
acts however much lie my have acted under the direction and
orders of a third party. ~ That at once vested the Hi gh Court
with jurisdiction’ to entertain the appeal against his
actions under rule 190.

Wen we say the Deputy Conmi ssioner acted under t he
direction and orders of the State Government, we refer to
the actual act of "settling" and not to his choice of a
| essee. If this auction had proceeded in the norna
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way, the Deputy Commi ssioner woul d have directed the auction
and woul d have nade a sel ection and would then have sent his
selection on to a higher authority, the  Conm ssioner, for
sanction. He would then have "settled" the fishery. In the
present case, he carried out every one of those steps except
that the higher authority here was the State Governnent
which had substituted itself under rule 190-A in ‘place of
the Conmissioner. It was the -Deputy Comm ssioner who nade
the initial choice. It was his choice which was "
sanctioned " and it was he who in reality and in fact:
settled " the fishery with the first respondent. The nere
fact that the State Governnent in addition to " sanctioning
" his act also told himto " settle " the fishery could not
alter or divest limt of his legal authority. This is not a
case in which the Deputy Comm ssioner having been vested
with a discretion failed to exercise it and acted as the
nout hpi ece of another. His discretion was to select a
bi dder and he did that wi thout any outside pressure. There-
after his authority was to " settle " the fishery with the
sel ected bidder once his act was sanctioned and ‘the nmnere
fact that lie was directed by another to do that which he
woul d have been bound to do under the law in any event
cannot divest the settlenment of its legal and binding
character.

On the nerits the Hi gh Court was abundantly right. We
accordingly wupheld its order and dismss the appeal wth
costs payable to the first respondent.

Cvil Appeal No. 176-A of 1952.

BOSE J.--For the reasons given in our judgment in GCvi
Appeal No. 176 of 1952 pronounced to-day, we disnmiss the
appeal wi thout costs.

Appeal s di sni ssed

Agent for the appellant in Appeal No. 176: Naunit Lal

Agent for respondent No. 1 in Appeal No. 176 and respondent
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in Appeal No. 176-A: A D. Mathur.

Agent for respondent No. 2 in Appeal No. 176 and appell ant
in Appeal No. 176-A: K R Krishnaswany.
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