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Bi har Service Code, 1979: Section 74(b)(ii)--Order of
conpul sory retirenent--Couched in innocuous | anguage--Vali d-

ity Court--Wether could lift the veil, in appropriate cases
to ascertain basis of order

Constitution of I ndi a, 1950: Articles 14 and
311(2)--Order of conpul sory retirement--Couched in innocuous
| anguage, but nade by way of punishnment----Wether violative
of .
HEADNOTE

The appellant, an officer of Bihar State, filed a wit
petition before the Hi gh Court, challenging the order of
conpul sory retirenent passed by the respondent State, under
Rule 74(b)(ii) of Bihar Service Code, 1979, contending that
throughout his service of 30 years he had an exenplary
service career and his integrity renained unquesti onabl e and
that neither any adverse remarks were comunicated to him
nor any departnental proceedings were initiated against him
nor any explanation called for fromhim The H gh~ Court
di smissed the wit petition by a | aconic order

In the appeal, by special |eave, the appellant contended
that though the order was couched in innocuous terns and
made in conpliance with the provisions of Rule 74(b)(ii) of
Bi har Service Code on appellant’s reaching the age of  nore
than 50 vyears, and prina facie not appearing to cast’/ any
stigna, it was not nmade in public interest, but nade by way
of punishment for oblique purposes, in consideration of
extraneous matter and purporting to renoval from service on
certain serious allegations of msconduct, casting a stigma
and hence the order was illegal, bad and in violation  of
audi alterempartemrule and Article 311(2) of the Constitu-
tion and was |iable to be quashed.

On behal f of the respondent-State it was contended that
the order had been made in public interest under Rule
74(b)(ii) and there was nothing to show from the order
itself that it had been made by way of punishment, casting a
stigma, the |anguage of the order was innocuous, and the
appel lant could not delve into the secretariat files, to
find out the basis of the order
680
Al owi ng the appeal, this Court,
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HELD: 1.1 Even though the order of conpul sory retirenent
is couched in innocuous | anguage wi thout making inputations
agai nst the government servant, who is directed to be com
pul sorily retired fromservice, the Court, if challenged, in
appropriate cases can lift the veil to find out whether the
order is based on any m sconduct of the government servant
concerned or the order has been made bona fide and not wth
any oblique or extraneous purposes. Mere formof the order
in such cases cannot deter the Court fromdelving into the
basis of the order if the order in question is challenged by
the concerned governnment servant. [693F- G

Shanmsher Singh & Anr. v. State of Punjab, [1975] 1 SCR
894 and Anoop Jaiswal v. Government of India and Ami., AIR
1984 SC 636, relied on.

Shyam Lal v. The State of U P. & Anr., [1955] 1 SCR 26;
Bal dev Raj Chadha v. Union of India and Ors., [1980] 4 SCC
321 and Union of India v: Col. J.N. Sinha and Anr., [1971] 1
SCR 791, referred to

I.N. /Saxsena v. The State of Mdhya Pradesh, [1967] 2
SCR 496, 'di-stingui shed.

1.2 The object of Rule 74(b)(ii) of the Bihar Service
Code is to get rid of the government servant who has becone
dead wood. This order is made only to do away with service
of only those enpl oyees who have |lost their utility, become
usel ess and whose further continuance in service is consid-
ered not to be in public interest. [655D]

1.3 In the instant case, the appellant had an unblem
i shed career, and undoubtedly by dint of nerit and flaw ess
service career, had been pronoted to the post of Joint
Director and ultimately to the post of General Manager. The
counter-affidavit filed on behalf of the respondent-State
has categorically stated that while passing the order of
conpul sory retirenent the officers concerned were gui ded by
the report dated Septenmber 19, 1987 which stated that the
appel l ant was responsi ble for grave and serious financia
irregularities resulting in financial loss to the State
Government, w thout giving any opportunity of hearing and
without intimting allegations to the appellant before
form ng the opinion. The nenorandumin question has clearly
stated that the order of conpul sory retirenent was rmade as
the appellant’s m sconduct tarnished the inmage of the Cov-
ernment in the public. This categorica
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statenment clearly proves that the basis of naking the order
is the report dated Septenber 19, 1987. Therefore, the order
of compul sory retirenent cannot be defended on the nere plea
that it has been made in accordance with the provisions of
Rule 74(b)(ii) which prima facie does not make any inputa-
tion or does not cast any stigmm on the career of the appel-
[ ant. [657E, 689F-H, 690A, 693H, 694A]

In view of the clear and specific avernments made by the
respondent-State that the order has been made under. Rule
74(b)(ii) as the appellant was found to have committed grave
financial irregularities leading to financial loss to the
State, the order cannot but be said to have been nmade by way
of puni shnent. Such an order is in contravention of Article
311 of the Constitution and arbitrary as it violates princi-
pl es of natural justice. It has not been made bona fide, but
for collateral purposes and for extraneous consideration by
way of punishment and is, therefore, illegal, unwarranted
and |iable to be quashed. [694A-B, (C

Accordingly the order of compul sory retirenment is set
aside and the respondents are directed to reinstate the
appel lant with full back wages. [694D
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JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 1995 of
1990.

From the Judgnent and Order dated 23.11.1988 of the
Patna H gh Court in CWJ.C No. 8457 of 1988.

A. K. Sen. Shankar Chosh and M P. Jha for the Appellant.
G S. Msra for the Respondents.
The Judgnent of the Court was delivered by

J. This appeal on special leave is directed against
the judgment and order dated Novenmber 23, 1988 passed in
C.WJ.C No. 8457 of 1988 by the Hi gh Court, Patna dism ss-
ing the wit petition noved by the appellant assailing the
order of his conpul sory retirenent fromservice by notifica-
tion dated October 26, 1988 issued by the Covernnent of
Bi har compul sorily retiring himfromservice wth effect
fromthe date of issue of the notification

The salient facts giving rise to this appeal are that
the appellant was initially appointed on Decenber 9, 1957 to
the post  of Industrial Expansion Oficer and he was con-
firmed to the said post on May 15,
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1958. The appel | ant ‘'was pronoted to the post of Pl anni ng-cum
Eval uation officer, a Gazetted post, on Decenber 19, 1973
because of his excellent service career. The appellant was
further pronoted to the next higher post - of Industria
Economi st by notification dated Septenber 24, 1983 with
ef fect from Decenber 19, 1978 in-the scale of Rs.1350-2000.

Because of excellent character role and nerit of the
appel l ant, he was pronoted to the next hi gher post of Joint
Director in his original scale of pay of Rs.1350-2000 with
20 per cent personal pay for hol ding such higher post. which
he held from Septenber 24, 1983 to March 31, 1984. From
April 1, 1984 the appellant was provided with the higher
post of General Manager under the respondent-State in its
I ndustries Departmnent.

The respondent-State i ssued a notification on Septenber
16, 1988 pronoting a | arge nunmber of juniors to-the higher
scale of Rs.1575-2300 w thout considering the case of the
appel | ant .

Bei ng aggrieved the appellant filed one Trepresentation
agai nst hi s supersessi on which was made wi thout considering
the case of the appellant. The representation was filed  on
October 7, 1988. In the said representation the appellant
brought to the notice of the respondent State that the serv-
ice record of the appellant throughout remained ~excellent,
integrity beyond doubt and the appellant was never conmmuni -
cated with any punishnment in his service career

Wiile the appellant was awaiting for a decision, the
respondent State issued the inpugned notification dated
Oct ober 26, 1988 compul sorily retiring the appellant. from
the post of General Manager, District Industries Centre,
Deoghar under the provisions of Rule 74(b)(ii) of the Bihar
Servi ce Code

The appellant clained that the aforesaid order of com
pul sory retirenent has been issued by the respondent-State
on the basis of a nenorandum dated Cctober 6, 1988 though in
the garb of Rule 74(b)(ii) of the Bihar Service Code, but in
fact this has been nmade as a neasure of punishnent.

Bei ng aggrieved and dissatisfied by the order of compul -
sory retirenment passed against himby the respondents, the
appel l ant preferred a wit petition being CWJ.C No. 8457
of 1988 before the H gh Court, Patna questioning the im
pugned order on the grounds inter alia
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that the appellant throughout his 30 years had an exenplary
service <career and his integrity remined unquestionable,
that the appellant was never comuni cated with any adverse
remarks nor any departnental proceeding was ever initiated
agai nst the appellant, nor any expl anation was ever called
for. The H gh Court without at all considering and appreci-
ating the contentions dismssed the wit application by a
| aconi ¢ order.

Feeling aggrieved by the said order the instant appea
on special |eave has been fil ed.

The only crucial question that fails for consideration
in this Court is whether the inpugned order of conpulsory
retirement from service has been nade by the Appointing
Authority in public interest in accordance wth Rul e
74(b)(ii) of Bihar Service Code, 1979 or for any oblique
notive as an extraneous consideration or by way of punish-
ment casting stigma on the service career of the appellant
even though the impugned order was couched in innocuous
| anguage.

The rel evant Rul e 74(b) reads as follows:

"Rule 74(b)(i): Notw thstanding anything contained in the
precedi ng subrule a Government Servant may, after giving at
| east three nonths’ previous notice, in_ witing, to the
appointing authority concerned, retire fromservice on the
date on which such a Governnent servant conpletes thirty
years of qualifying service or attains fifty years of age or
any date thereafter to be specified in the notice.

Provided that no Government servant under suspension shal
retire fromservice except with the specific approval of the
State CGovernnent.

Provided further that in case of officers and servants of
the Patna Hi gh Court (including those of Crcuit Bench at
Ranchi), wunder the rule marking authority of the ' Chief
Justice, no such officers and servants under suspension
shall retire fromservice except with the specific approva
of the Chief Justice.

Rule 74(b)(ii): The appointing authority concerned may,
after giving a Governnent servant at |east three nonths’
previ ous
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notice in witing, or an anmount equal to three nonths’ - pay
and allowances in lieu of such notice, require himin public
interest to retire fromservice on the date on which such a
Government servant conpletes thirty years of  qualifying
service or attains fifty years of age or on any date there-
after to be specified in the notice."

On a plain reading of the said Rule it appears that. the
appointing authority has been conferred power to retire a
government servant fromservice in public interest /after
giving three nonths' prior notice in witing or an anount
equal to three nonths’ pay and allowances in lieu of such
notice on the date on which such governnent servant com
pletes thirty years of qualifying service or attains fifty
years of age or on any date thereafter to be specified in
the notice. The inpugned notification was nade on October
26, 1988 by the CGovernnent of Bihar intimting the appell ant
that as he had conpl eted the age of nore than 50 years, and
in the opinion of the Governnent of Bihar, in public inter-
est he is conpulsorily retired fromservice with effect from
the date of issue of this notification. He wll be paid
salary of three nonths with allowances in lieu of three
nont hs’ notice under Rule 74(b)(ii) of Bihar Service Code.

It has been contended on behalf of the appellant that
t hough the inmpugned order is couched in innocuous terns and
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it is made in conpliance with the provisions of Rule
74(b)(ii) of Bihar Service Code on appellant’s reaching the
age of nore than 50 years and it does not prinma facie appear
to cast any stignma on the service career of the appellant
yet it has been nade by way of punishnent casting stigma on
the appellant’s service career and as such the inpugned
order is illegal, bad and the sane has been made in viol a-
tion of audi alterempartemrule as well as Article 311(2)
of the Constitution. It has been further subnmitted in this
connection that the power to retire the appellant conpul so-
rily fromservice has not been nade in public interest under
Rule 74(b)(ii) of Bihar Service Code but on the basis of the
fact finding report given by the Deputy Devel opnent Conmm s-
sioner, Dunka by his letter dated Septenber 19, 1987 re-
garding grave financial irregularities conmitted by the
appel l ant in consideration of which a nmenorandum was pre-
pared by the Additional Conm ssioner-cum Special Secretary,
Shri  T. Nand Kumar on Cctober 6, 1988 recommending to the
respondent-State to conpulsorily retire the appellant from
service under Rule 74(b)(ii) of Bihar Code. It has al so been
contended that the basis of the order was made with oblique
pur poses
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in consideration of ‘extraneous matter and the inpugned order
purports to renoval fromservice on certain serious allega-
tions of msconduct and consequently it casts a stigma on
the service career of the appellant. Such order of conpul so-
ry retirenent fromservice though appears to be innocuous,
has been made by way of punishrment and as such it is |liable
to be set aside and quashed.

It has, on the other hand, been urged on behalf of the
respondent-State that the inpugned order has been nade under
Rule 74(b)(ii) of Bihar Service Code in public interest and
there is nothing to show fromthe order-itself that it has
been nade by way of punishnent and it casts a stigma on the
service career of the appellant. The | anguage of the |order
i s innocuous. The appel |l ant cannot delve into the secretari-
at files to find out the basis of the order. Sone ~“decisions
have been cited at the bar in support of this subm ssion

Rule 74(b)(ii) of the Bihar Service Code confers power
on the Appointing Authority to conpulsorily retire a govern-
ment servant on his attaining 50 years of —age or after
conpleting 30 years of qualifying service in public “inter-
est. The object of this rule is to get rid of the governnent
servant who has beconme dead wood. This order is nade only to
do away with service of only those enpl oyees who have | ost
their utility, becone usel ess and whose further _continuance
in service is considered not to be in public ‘interest. In
the instant case the appellant has an unbl em shed career and
undoubtedly by dint of his nerit and flaw ess servi ce career
he had been prompted to the post of Joint Director-in 1983
and subsequently on 1st April, 1984 he was pronoted to the
hi gher post of General Manager under the respondent State in
its Industries Departnment. The appellant has specifically
pl eaded in paragraph K of this appeal that he cane to knhow
that the inpugned order of conpul sory retirenent has been
i ssued by the respondent State on the basis of a mnenorandum
dated Cctober 6, 1988. It has been further pleaded that the
appel l ant cane to know fromthe menorandum t hat the inpugned
order of conpulsory retirenment dated October 26, 1988 has
been issued by the respondent-State though in the garb of
Rule 74(b)(ii) of the Bihar Service Code, but in fact the
same has been issued as a neasure of punishrment. This fact
will be evident fromthe nenorandum dated 6th October, 1988
wherein the State has alleged that six itens of charges have
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been proved against the petitioner (appellant). The State
CGovernment has al so accepted that there is no question of
going into the formality of departnmental proceeding but has
decided to retire the petitioner conpulsorily wunder Rules
74(b)(ii) of the Bihar Service Code. Paragraphs
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2 to 4 of the Menorandum dated 6th Cctober, 1988 make it
clear that the inpugned order dated Cctober 26, 1988 of
conpul sory retirement, has been issued as a neasure’  of
puni shment. It is further submitted that the order passed on
Cct ober 26, 1988 was without giving any notice or any show
cause to the petitioner.

It has been stated in para 4 to 7 of the counter-affidavit
as under:

(4) That it is not at-all necessary to draw departmenta
proceedi ng agai nst the petitioner (appellant) before effect-
ing his conpul sory retirement from governnent service. Since
his retirement ~under Rule 74(b)(ii) of the Bihar Service
Code does not -anobunt to dism ssal or renpval from governnent
service. w-thin the nmeaning of clause (2) of Article 311 of
t he- Constitution, it is, therefore, not necessary to obtain
the advice of the Bihar Public Service Conmission (Limta-
tion of Functions) Regul ation, 1956.

(5) That it is relevant to state that while the petitioner
(appel l ant) was General Manager, District Industries Centre,
Dunka and Deoghar during the year 1985 onwards till his
conpul sory retirement, an enquiry into the serious charges
of corruption, onission and comission of financial and
adm ni strative |apses and foul play against him had been
conducted respectively by Deputy Devel opnent” Conmi ssi oner
Dunka, Deputy Comm ssioner, Dunka and Additional Director of
I ndustries, Bihar, Patna.

The above charges were proved such as:

(i) The <charge of registration of bogus unit had clearly
been establ i shed,;

(ii) Allegations of recommendati ons-and sanction of  capita
subsidy on D.G sets to bogus units have been proved;

(iii) Where there were no D.G sets and the unit was bogus,
subsidy had been sanctioned against the departnmental in-
structi ons;

(iv) Seed noney had been sanctioned to non-existent units
and paynents made in violation of Government orders;
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(v) Registration had been done for restricted itens;

(vi) Subsidy on D.G sets had been sanctioned and paynents
made to units |located outside his jurisdiction; and

(vii) Appointment of persons had been made on ad hoc basis
beyond hi s del egated powers in gross violation of Governnent
rul es.

(6) That in the above nmentioned cases registration;” recom
nendati ons and paynents had been made by the petitioner
(appel lant) after maki ng personal inspections of the | units
which facts are sufficient to prove that he had conmited the
said irregularities knowingly for his personal gains -and
thereby the State Governnent had suffered a heavy |oss. This
m sconduct on his part had tarni shed the i mage of the Gov-
ernnent in the public. It is, therefore, his so-called
exenpl ary service record which has no co-relation with his
conpul sory retirenent as stated in the aforesaid paragraph
(7) That contention of the petitioner (appellant) as stated
in para (viii) of the special |eave petition that the nmeno-
randum whi ch have fornmed the basis of causing the conpul sory
retirement of the petitioner (appellant), is absolutely
wong and without any substance. It is relevant to state
that the nenorandum being confidential papers of the re-
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spondent -State Governnent cannot be terned as the Order of
conpul sory retirement and which order does not contain any
word fromwhich a stigma may be inferred.”

It has been further averred in para 8 of the said affi-
davit that on a perusal of the order of conpulsory retire-
ment of the petitioner (appellant), it is sufficiently clear
that no stignma has been attached to the petitioner nor there
is any word in the said Oder fromwhich a stigna nmay be
inferred. The Suprene Court has held in the case of |.N
Saxsena v. The State of Madhya Pradesh, [967] 2 SCR 496 that
where an order requiting a Government servant to retire
conpul sorily contains express words fromwhich a stigm can
be inferred that order will anpbunt to removal wthin the
neani ng of Article 311. But where there are no express words
in the order itself which would throw any stigna on the
Governnent order, we cannot delve into Secretariat files to
di scover whet her some kind of stigma can be inferred on such
resear ch.
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In para 9 it has been stated that it is, therefore, as
per the decision of the Supreme Court in the said case, the
Court cannot [look into the-background resulting in the
passing of the order of conpulsory retirement in order to
di scover whether some kind of stigma can be inferred and
accordingly in the instant case the menorandum is totally
irrelevant for the consideration by the Court and in view of
the sane the appeal of the appellant can be dism ssed.

A supplementary affidavit has been filed on behalf of
the appellant sworn by Suhird Kumar, son of the appellant.
In para 3 of the said affidavit it has been submtted that
the nenorandum is prepared on the basis of two enquiry
reports done by the different officers w thout there being
any notice or getting any other version and this 'sort of
menor andum cannot be said to be a fair menorandum  in the
eyes of |law and so any action taken by the State CGovernnent
on the basis of the said Menobrandumis bad and violative of
Article 14 and 16 of the Constitution of India.

It is thus, clear and evident fromthe counter-affidavit
filed on behalf of the State Governnment referred to herein-
before that the basis of the inpugned order —of conpulsory
retirement fromservice of the appellant is not in public
interest as stated in the order of conmpulsory retirenent
dated Cctober 26, 1988. The inpugned order, in fact, has
been passed on the basis of the nmenorandum dated Cctober 6,
1988 which is also based on the Report given by the Deputy
Devel opnent Conm ssi oner, Dunka by his letter dated  Septem
ber 19, 1987 without asking any explanation fromthe appel-
ant and wi thout giving himany opportunity to (defend. his
case before the Deputy Devel opnment Conmm ssioner. It/ is,
therefore, wong to say that the basis of the order is not
the said nenorandumas well as the report of the Deputy
Devel opnment Conmi ssioner which clearly evinces that the
i mpugned order of conpul sory retirement is a mere canoufl age
bei ng couched in innocuous terns and in fact the same has
been nade by way of puni shnent.

In support of the inpugned order it has been vehenently
urged on behalf of the respondent-State that the order of
conpul sory retirenment dated Cctober 26, 1988 does not show
prima facie that it has been made by way of punishment. The
Oder as it is, speaks of conpulsory retirement of the
appel l ant from service in accordance with the provisions of
Rule 74(b)(ii) of the Bihar Service Code. It has been con-
tended further’ that this order being couched in innocuous
terns cannot be questioned and the appellant cannot delve
into the secre-
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tariat filed to find out the basis of the order and to
chal | enge the sanme on that basis. Reference has been made in
this connection to the case of 1. N Saksena v. The State of
Madhya Pradesh, (supra). In that case, the State of Madhya
Pradesh issued a nmenorandum on February 28, 1963 raising the
age of retirenment of its enployees from55 to 58 years.
Clause 5 of the nmenorandum however, said that the appoint-
ing Authority nmay require a Governnent servant to retire
after he attained the age of 55 years on three nonths’
notice wthout giving any reasons. The clause further said
that this power was normally to be used to weed out wunsuit-
abl e enployees. The appellant who was a District and Ses-
sions Judge in the service of the State Governnment would
normally have retired at the age of 55 years in August,
1963. I n Septenber, 1963, however, Governnment conmuni cated
to. himan order that he was to retire on Decenber 31, 1963
under Rule 56 of the Fundanental Rules applicable to the
State | of ‘Madhya Pradesh. This order was challenged by the
appel l ant. by wit petition before the H gh Court of Madhya
Pradesh. It was rejected. Thereafter, the appellant cane
with a certificate, to this court. It has been held by this
Court in that case that:

"Where there are no express words in the order of compul sory
retirement itself which would throw a stignma on the Govern-
ment servant, the Court would not delve into Secretariat
files to discover whether sone kind of stigma could be
inferred on such research. Since in the present case there
are no words of stigma in the order conpulsorily retiring
the appellant, there was no renoval requiring action under
Art. 311 of the Constitution."”

This decision does not, in any way, apply to this case
for the sinmple reason that in the affidavit-in-counter filed
by the respondent State it has been categorically 'stated
t hat while passing the inpugned -order of conpul sory
retirement the officers concerned were guided by the report
dat ed Septenber 19, 1987 subnitted by the Deputy Devel opnent
Conmi ssi oner, Dunka who stated in his report that the appel -
lant was responsible for the grave and serious financia
irregularities resulting in financial loss to the State
Governnment, w thout giving any opportunity of hearing and
without intimating the allegations to the appellant before
form ng his opinion. The said report was taken into _consid-
eration and nenorandumin question was i ssued on October 26,
1988 by the Additional Secretary, |ndustries ~Departnent,
CGovernment of Bihar wherein it has been clearly stated that
the i npugned order of conpul sory retirenent was nmade as the
said ms-
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conduct on the part of the appellant tarnished the inmage of
the Governnent in the public. This categorical “statenent
made in the affidavit-in-counter clearly proves that the
basis of naking the order of compul sory retirenment of the
appel lant fromthe service is the aforesaid report of the
Deputy Devel opnent Conmi ssioner, Dunka referred to hereinbe-
fore. In such circunstances, it is futile to argue that the
order of compul sory retirenment being couched in an innocuous
| anguage without causing any stigma is unassail able.

It is pertinent to mention in this connection the case
of Shyam Lal v. The State of U P. & Anr., [1955] 1 SCR 26
wherein it has been held by the Constitution Bench that:

"A conmpul sory retirenent under the Cvil Services (Cassifi-
cation, Control and Appeal) Rules, does not anpbunt to dis-
m ssal or removal within the nmeaning of Article 311 of the
Constitution and therefore, does not fall within the provi-
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sions of the said Article."

"There is no such elenent of charge or inputation in the
case of conpulsory retirement. The two requirenments for
conpul sory retirenent are that the officer has conpleted 25
years’ service and that it is in the public interest to
di spense with his further services. It is true that this
power of conpul sory retirenent nay be used when the authori-
ty exercising this power cannot substantiate the m sconduct
which rmay be the real cause for taking the action but what
is important to note is that the directions in the |ast
sentence in Note 1 to Article 465-A make it abundantly cl ear
that an inmputation or charge is not in terms made a condi -
tion for the exercise of the power. In other words, a com
pul sory retirenent has no stigma or inplication of nisbeha-
Vi our or incapacity."

It has been further held that:

"A conpulsory retirenent does not amount to dismssal or
renoval~ and, therefore, does not attract the provisions of
Article 311 of the Constitution.

In Bal dev Raj Chadha v. Union of India and Os., [1980]

4 SCC 32 1 it was held that:
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"The whol e purpose of ‘Fundanental Rule 56(j) is to weed out
the worthless w thout the punitive extremes covered by
Article 311 of the Constitution. But under the guise of
"public interest’ if unlimted direction is regarded accept-
abl e for making an order of premature retirenent, it will be
the surest nenace 'to public interest and nust fail for
unr easonabl eness, arbitrariness and di sgui sed dism ssal. The
exercise of power rmust be bona fide and prompte public
interest."

It has al so been observed that:

"“An officer in continuous service for 14 years crossing the
efficiency bar and reaching the maxi mumsalary in the  scale
and with no adverse entries at least for five years inmedi-
ately before the conmpul sory retirenment cannot be conpulsori -
ly retired on the score that |ong years ago, his performance
had been poor, although his superiors had allowed him to
cross the efficiency bar w thout qualns."

In the case of Union of Indiav. Col. J-N Sinha and

Anr., [1971] 1 SCR 791 it has been observed by this Court
t hat :
"Fundarmental Rule 56(i) does not in terns require that any
opportunity should be given to the concerned Governnent
servant to show cause agai nst his conpul sory retirement. It
says that the appropriate authority has the absolute right
to retire a government servant if it is of the opinion that
it is in the public interest to do so. If that authority
bona fide forns that opinion the correctness of that opinion
cannot be chal |l enged before courts, though it is open to an
aggrieved party to contend that the requisite opinion has
not been formed or the decision is based on collatera
grounds or that it is an arbitrary decision."

In Shansher Singh & Anr. v. State of Punjab, [1975] 1
SCR 814 the appel |l ant Shansher Singh was a Subordi nate Judge
on probation. His services were term nated by the Governnent
of Punjab in the name of CGovernor of Punjab by an order
which did not give any reasons for the termination. It has
been hel d that:

"No abstract proposition can be |laid down that where the
services of probationer are term nated w thout saying any-
692

thing nore in the order of termination that it can never
amount to a punishnment in the facts and circunstances of the
case. |If a probationer is discharged on the ground of m s-
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conduct or inefficiency or for simlar reason wthout a
proper enquiry and without his getting a reasonabl e opportu-
nity of show ng cause against his discharge it may in a
gi ven case anount to renmpval from service within the nmeaning
of Article 311(2) of the Constitution.”

In that case the appellant was asked to show cause why
his services should not be terminated and there were four
grounds. One was that the appellant’s behaviour towards the
Bar and the litigant public was highly objectionable, de-
rogatory, non-cooperative and unbeconing of a judicia
officer. The second was that the appellant would | eave his
office early. The third was the conmplaint of Om Prakash,
Agriculture Inspector that the appellant abused his position
by proclaimng that he would get Om Prakash involved in a
case if he did not cooperate with Mangal Singh, a friend of
the appell ant and Bl ock Developrnent officer, Sultanpur. The
fourth was the conplaint of Prem Sagar that the appellant
did not give full opportunity to Prem Sagar to lead evi-
dence. Prem Sagar al'so conpl ai ned that the decreehol der made
an application for execution of the decree against Prem
Sagar and_ the appellant wthout obtaining office report
i ncorporated sonme additions-in the original judgment and
warrant of possession. The appellant showed cause stating
that he was not provided with an opportunity to work under
the sane superior officer for at |least six nmonths so that
i ndependent opinion could k., formed about « his know edge,
work and conduct. | Thereafter, the —appellant received a
letter fromthe Deputy Secretary to the CGovernnment addressed
to the Registrar, Punjab and Haryana Hi gh Court that the
services of the appellant had been term nated. It has been
held that in the facts and circunstances of the case it 1is
clear that the order of the termination of the appellant,
Shansher Singh was one of punishment. The authorities were
to find out the suitability of the appellant. The order of
termnation is in infraction of Rule 9 which nakes it incum
bent upon the authority that the services of a probationer
can be term nated on specific fault or on account of wunsat-
isfactory record inplying unsuitability. The order of term -
nati on was, therefore, set aside.

This judgnent has been followed in the case of Anoop
Jai swal v. Governnent of India and Anr., AIR 1984 SC 636. It
has been observed that:
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"It is, therefore, now well settled that where the form of
the order is nerely a canmouflage for an order of dismssa

for msconduct it is always open to the Court before which
the order is challenged to go behind the formand  ascertain
the true character of the order. If the Court holds that the
order though in the formis nerely a determnation of em
ployment is in reality a cloak for an order of punishnent,

the Court would not be debarred, nerely because of ‘the form
of the order, in giving effect to the fights conferred by
| aw upon the enpl oyee."

It has al so been observed that:

"Even though the order of discharge may be non-commttal, it
cannot stand alone. Though the noting in the file of the
Government nmay be irrelevant, the cause for the order cannot
be i gnored. The recomendati on of the Director which is the
basi s or foundation for the order should be read along wth
the order for the purpose of determning its true character.

If on reading the two together the Court reaches the concl u-
sion that the alleged act of m sconduct was the cause of the
order and that but for that incident it would not have been
passed then it is inevitable that the order of discharge
should fall to the ground as the appellant has not been
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afforded a reasonable opportunity to defend hinself as
provided in Art. 3 11(2) of the Constitution."

On a consideration of the above decisions the |ega
position that now energes is that even though the order of
conpul sory retirement is couched in innocuous |anguage
wi t hout naking any inputations agai nst the government serv-
ant who is directed to be conpulsorily retired from service
the Court, if challenged, in appropriate cases can lift the
veil to find out whether the order is based on any niscon-
duct of the government servant concerned or the order has
been made bona fide and not with any oblique or extraneous
purposes. Mere formof the order in such cases cannot deter
the Court fromdelving into the basis of the order if the
order in question is challenged by the concerned governnent
servant as has been hel'd by this Court in Anoop Jaiswal’s
case. This being the position the respondent-State cannot
defend the order of conpul sory retirenent of the appellant
in the instant case on the nmere plea that the order has been
made in accordance with the provisions of Rule 74(b)(ii) of
the Bi har' Servi ce Code
694
which prima facie does not nmake any inputation or does not
cast any stigma on the service career of the appellant. But
in view of the clear and specific averments mnmade by the
respondent-State that the inpugned order has been nade to
conpul sorily retire the appellant fromservice under the
aforesaid Rul e as the appellant was found to have comitted
grave financial irregularities leading to financial loss to
the State, the inpugned order cannot but be said to have
been nade by way of punishnent: As such, such an order is in
contravention of Article 311 of the Constitution of India as
well as it is arbitrary as it violates principles of natura
justice and the sane has not been nade bona fi de.

In the premnises aforesaid we hold that the inmpugned
order has not been made bona fide but for collateral @ pur-
poses and on extraneous consideration by way of punishnment.
The inpugned order is, therefore, illegal and unwanted and
so it is liable to be quashed and set aside. W, therefore,
allow the appeal and set aside the inmpugned order. W fur-
ther direct the respondents to reinstate the appellant in
service forthwith with full back wages. The respondents will
pay costs to the appellant.

N. P. V. Appea
al | oned.
695




