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Union of India herein is in appeal before us being aggrieved by and
di ssatisfied with the judgment and order dated 11.10.2001 passed by the
Kar nat aka Hi gh Court in Wit Petition No.5765 of 2001 whereby the Hi gh
Court has affirned the order dated 8.2.2001 passed by the Centra
Admi nistrative Tribunal, Bangal ore Bench in O A No.1020 of 1999.

The first respondent herein was a nmenber of the Indian Police Service
(I'PS) of 1963 batch. He although was said to be one of the senior-nost
of ficers for the purpose of consideration of his claimfor pronotion to the
post of Director, Central Bureau of Investigation (CBI), ignoring his case,
Shri R K. Raghavan, Respondent No.6 herein-was appointed therein
Questioning the said appoi ntnent as al sothe procedure adopted by the
Conmittee being violative of the directions of this Court for appointnent of
Director, CBI in Vineet Narain and @ hers vs. Union of |ndia Another
[(1998) 1 SCC 226], the first respondent filed an original application before
the Tri bunal

The Conmittee constituted for the aforenmentioned purpose was
required to draw a panel of IPS officers on the basis of their seniority,
integrity and experience in investigation and anti-corruptionwrk. Fina
sel ection, however, was to be nade by the Appointnent Conmittee of the
Cabi net (ACC) fromthe panel reconmended by the Committee. The nane
of the first respondent herein was admittedly not included in the panel
prepared by the appellant herein for the purpose of consideration of his case
for pronotion to the post of Director, CBI. The panel of |IPS officers which
was pl aced before the Conmittee for its consideration consisted nanes of 33
I PS of ficers, out of which 17 officers did not have the requisite background
or experience in anti-corruption activities. Qut of the remaining 16 officers,
a panel of three names was prepared by the Cormmittee. The first respondent
guesti oned the sel ection process adopted by the Central Governnent as
regard enpanel ment of the so-called eligible officers, inter alia, on the
ground that the same was contrary to and inconsistent with the directions of
this Court in Vineet Narain's case (supra). The stand of the Centra
Covernment, however, was that such a procedure was supplenmental to the
directions of this Court which had al ready been in existence for appointment
to the post of Director of CBlI as on the date of the judgnent thereof,
nanely, 18.12.1997. The said stand was taken purported to be relying on or
on the basis of doctrine of sub silentio, to which this Court in Vineet Narain
(supra) apparently did not advert.

The question which, inter alia, arose for consideration before the
Central Administrative Tribunal (Tribunal) was as to whether directions
i ssued by this Court in Vineet Narain (supra) were required to be conplied
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with rigidly till such tinme, the legislature steps in and substitutes the sane by
an appropriate legislation

The Tribunal allowed the original application filed by the first
respondent herein quashing the appoi ntment of the seventh respondent and
directing initiation of a fresh process of selection in the Iight of the decision
of this Court in Vineet Narain (supra), holding that statutory rules or
executive instructions pertaining to the post of Director, CBI could not be
resorted therefor. The judgnent and order of the Tribunal cane to be
guesti oned by the appellant herein by filing a wit petition before the
Kar nat aka H gh Court which was narked as Wit Petition No. 5765 of 2001.
The first respondent herein also filed a wit petition questioning sone
findings arrived at by the Tribunal which was marked as Wit Petition
No. 6361 of 2001.

The matter came up for hearing before a Division Bench of the High
Court conprising Ashok Bhan, J.-(as His Lordship then was) and
Chi dananda Ul al, J. The |earned Judges differed in their opinion while
delivering an order dated 8.2.2001. Whereas Bhan, J. held that the
appoi nt nentof the 6th Respondent herein as Director of CBI was in
accordance with the rules and the directions issued by this Court as al so
O ficial Menorandum dated 20.5.1998; Ulal, J. held contra. Having regard
to the difference of opinion between two | earned Judges of the Karnataka
Hi gh Court, the matter ultimtely was placed before a third Judge, by
Hon’ bl e the Chief Justice of Karnataka High Court. The |earned Judge in
terns of his judgnent dated 11.10.2001 agreed with the view of Justice Ula
al t hough for different reasons.

M. Soli J. Sorabjee, |earned Attorney Ceneral, appearing on behal f of
the appell ants, assailed the inmpugned majority decision of the H gh Court,
inter alia, contending that the first respondent herein did not question the
applicability of the C.B.I. (Senior Police Posts) Recruitnent Rules, 1996
(hereinafter referred to as "the 1996 Rules’) and filed the original application
primarily on the ground that he had not been appoi nted on extraneous
reasons, despite his enpanel nent-as Director General of Police (DG) at the
Centre, which plea was found to be not correct. The |earned Attorney
General contended that the 1996 Rul es which were framed under Proviso to
Article 309 of the Constitution of India specifically provided for the grade
fromwhich pronotion/deputation/transfer to the post of Director, CBlI was
to be made from anongst the officers who had been approved for
appoi ntnent as DGP under the Covernnent of India and, thus, the
observations of the Tribunal as also the majority decision of the H gh Court
to the effect that the directions of this Court regulating the appoi ntnment of
the CBI Director nust be construed as being linmted to the subsequent stages
of selection fromanongst the IPS Oficers who had al ready been
enpanel | ed for the post of DG at the Centre by the concerned Sel ection
Conmittee is erroneous. According to the |earned Attorney General, the
directions of this Court should have been construed as an additional stepin
the process of selection of the Director of CBI with a viewto insulate the
sensitive post frompolitical interference.

M. Sorabjee subnmitted that the rules framed under the constitutiona
provi si ons having not been declared invalid, the provisions thereof were
required to be conmplied with and in any event as the provisions thereof can
co-exist with the directions of this Court in Vineet Narain (supra); both
shoul d be given effect to.

The | earned Attorney Ceneral also urged that the third Hon' ble Judge
conmitted an error in concurring with the opinion of Ulal, J. for additiona
reasons that such requirenment has been approved by the legislature in the
formof Central Vigilance Comm ssion Odinance, 1998 which was
promul gated by the President of |ndia anending Del hi Special Police
Establ i shment Act, 1946 by substituting Section 4 and inserting Section 4A
therein as thereby directions of this Court were mainly sought to be
i mpl enented; and as even in terns thereof the 1996 Rul es were not
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super seded expressly.

The First Respondent herein who appeared in person had drawn our
attention to the interimorders passed by the H gh Court as also this Court
and subnmitted that despite the fact that he had retired fromservice, this
Court should direct that he be pronmoted to the post of Director, CBl wth
retrospective effect so that he may get the consequential retiral benefits.

M. Dinakar urged that this Court in Vineet Narain (supra) had
hi ghl i ghted that CBlI had not been functioning properly necessitating
constitution of an |Independent Review Committee (IRC). Had it been the
intention of this Court in Vineet Narain (supra) that the procedure | aid down
in the 1996 Rul es should be followed, it would not have directed that the
matter be considered by an i ndependent comittee which was not
contenpl ated under the 1996 Rules. He furthernore urged that in that view
of the matter, it would not be incorrect to invoke the doctrine of ’'sub
silentio in Vineet Narain (supra).

Vi'neet” Narain (supra) arose out of a wit petition filed before this
Court underArticle 32 of the Constitution of India as a public interest
litigation. This Court since the initiation of the wit proceedi ngs whi ch took
place in 1993 had passed several orders relating to the functioning of the
CBlI and ot her CGovernnent agencies, which according to this Court had not
carried out their public duties to investigate the offences disclosed by taking
recourse to doctrine of continuous nmandanus. |t was observed

"...The constitution and worki ng of the

i nvestigating agenci es reveal ed the [acuna of its
inability to perform whenever powerful persons
were involved. For this reason, a close

exam nati on of the constitution of these agencies
and their control assunes significance. ~ No doubt,
the overall control of the agencies and
responsibility of their functioning has to be in the
executive, but then a scheme giving the needed

i nsul ati on from extraneous influences even of the
controlling executive is inperative..."

This Court noticed the relevant rules as also the functioning of IRC
but despite the sanme considered the need for court’s intervention.in para 26
and history of CBI in para 30, the validity of Directive No.4.7(3) of the
Single Directive as also the power of this Court under Articles 32 and 142 of
the Constitution of India stating :
"There are anple powers conferred by
Article 32 read with Article 142 to make orders
whi ch have the effect of |law by virtue of Article
141 and there is mandate to all authorities to act in
aid of the orders of this Court as provided in
Article 144 of the constitution. |In a catena of
decisions of this Court, this power has been
recogni sed and exercised, if need be, by issuing
necessary directions to fill the vacuumtill such
time the legislature steps in to cover the gap or the
executive discharges its role..."

Noticing that this Court in exercise of its power under Article 32 read
with Article 142 of the Constitution of India had issued guidelines and
directions in a large nunber of cases, it was held that the directions which
were enunerated therein required rigid conpliance till such tinme the
| egislature steps in to substitute them by appropriate |egislation. The
requisite directions were thereafter issued which are contained in para 58 of
the reported judgment.
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The High Court in its inmpugned judgnent noticed that the
appoi ntnent to the post of CBlI can be nade by way of transfer or deputation
fromanongst the officers of |IPS who have been approved for appoi nt ment
as DGP under the Governnent of India as regulated in terms of |IPS Rul es.
The High Court further noticed that the Central Government issued an
of ficial nmenmorandum after Vineet Narain (supra) which is to the follow ng
ef f ect
"The Sel ection Board shall nake
reconmendat i ons/ deci de matters strictly in
accordance with the relevant rules, policy and
gui del i nes having a bearing on the matter
concerned. Reconmendati ons regardi ng devi ati ons
fromestablished policy, practices and guidelines
require to be specifically brought to the notice of
the ACC, giving reasons therefor. The decisions
of the CBlI Sel ection Board which invol ve
rel axation of relevant rules, policy and guidelines
shal |l be only recomendatory."

Taki ng note of the pronulgation of the Ordinance by the President of
I ndia known as 'the Central Vigilance Conm ssion O dinance, 1998 which
cane into force on or about 25.8.1998, the H gh Court observed that the
directions of this Court were issued with the express object of providing a
schene to insulate 'theinvestigating agencies from extraneous influences of
the executive, which reveals that this Court had issued directions having
careful ly and thoroughly exam ned the entire structure and node of
functioning of the CBI and felt need to inprove and i nnovate the procedure
and fructify the new ideas for betternment of the polity.

It is not in dispute that on the basis of the judgnent in Vineet Narain
(supra) the appellant did intervene by promulgation of the aforenentioned
Ordi nance and, thus, a subordinate legislation in the formof the 1996 Rul es
woul d cease to exist as the Ordi nance provides for the process of selection to
the post of Director, CBI
It is not in dispute that the Parlianment had since given its approval to
the said Ordi nance enacting the Central Vigilance Conmm ssion Act, 2003,
whi ch received the assent of the President of India on 11.9.2003. By reason
of Section 26 of the said Act, the Del hi Special Police Establishnment Act,
1946 was anended which is to the follow ng effect

"26. In the Del hi Special Police Establishment Act, 1946, -

(a) after section 1, the follow ng section shall be inserted,
nanmely : -

"1A. Words and expressions used herein and not defined
but defined in the Central Vigilance Conm ssion Act,
2003, shall have the neanings, respectively, assigned to
themin that Act”;

(b) for section 4, the follow ng sections shall be substituted,
nanely : -

"4(1) The superintendence of the Del hi Specia

Police Establishment in so far as it relates to investigation
of offences alleged to have been comitted under the
Prevention of Corruption Act, 1988, shall vest in the
Comi ssi on.

(2) Save as otherw se provided in sub-section (1),
the superintendence of the said police establishnment in al
other matters shall vest in the Central Governnent.

(3) The administration of the said police
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establ i shnent shall vest in an officer appointed in this
behal f by the Central Governnent (hereinafter referred to
as the Director) who shall exercise in respect of that
pol i ce establishnment such of the powers exercisable by

an | nspector-General of Police in respect of the police
force in a State as the Central Government may specify

in this behal f.

4A. (1) The Central Governnent shall appoint the
Director on the recomendation of the Conmttee
consi sting of \026

(a) the Central Vigilance Conm ssioner \026 Chairperson
(b) Vigilance Conm ssioners - Menbers;
(c) Secretary to the CGovernnment of India

i n-charge of the M nistry of Hone

Affairs in the Central Governnent - Menber;
(d) Secretary (Coordination and Public

Grievances) in _the Cabinet

Secretari at - Menber.

(2) wWile making any reconmendati on under sub-
section (1), the Conmittee shall take into consideration
the views of the outgoing Director.

(3) The Conmittee shall reconmmend a panel of
of ficers \026

(a) on the basis of seniority, integrity and experience
in the investigation of anti-corruption cases; and

(b) chosen from anongst officers belonging to the
I ndi an Police Service constituted under the All-
I ndia Services Act, 1951

for being considered for appointnent as the Director.”

Fromthe above it is clear that the procedure laid down inthe Rules is
inconsistent with the directions issued by this Court in Vineet Narain
(supra). As noticed hereinbefore, the said directions were i ssued pendi ng
legislation in this behalf by the Parlianment. Once by reason of a
Parliamentary Act, the procedure for appoi ntnent of the Director, CBl has
been laid down, it is idle to contend that the 1996 Rules would still survive.
The conposition of the Committee for the purpose of preparation of pane
has been laid down in sub-section (1) of Section 4A. \While naking the
recomendati on by preparing a panel of officers, the Conmttee is not only
to take into consideration the views of the outgoing Director but the sane
woul d al so be based on clauses (a) and (b) of sub-section (3) of Section 4A
of the Act.

However, it commends to us that if in terms of Section 4A of the
Del hi Special Police Establishment Act, all the eligible IPS officers are

required to be considered, the same may give rise to practical difficulties. It
is not in dispute that the post of Director, CBI, is considered to be a superior
post. It is a tenure post and on the expiry of the period specified therefor,

the officer may be transferred to any other post or reverted to his own post.
Seniority although is a criteria but nmerit indisputably would play a decisive
role which is required to be deternmned with other rel evant considerati ons,
nanely, integrity and experience in the investigation in anti-corruption
cases.

We, therefore, feel that in the interest of justice, a clarification is
required to be issued as regard seniority of the officers who are eligible for
consi deration therefor to the effect that ordinarily all the IPS officers of the
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seni or-nost four batches in service on the date of retirement of CB
Director, irrespective of their enpanel nent shall be eligible for
consi deration for appointnent to the post of Director, CBlI. The
af orementioned clarification, in our considered opinion, would not |ead the
Conmittee to consider the cases of a |large nunber of officers unnecessarily
and further would act as an insulation to the possible msuse or arbitrary
exerci se of the power of the concerned authority. W, therefore, direct that
as regards seniority nentioned in Section 4A of the Act, ordinarily all the
IPS O ficers of the senior-nost four batches in the service on the date of
retirement of CBI Director, irrespective of their enpanel ment, shall be
eligible for consideration for appointnent to the post of Director, CBlI. This
direction is in the nature of explanation to Section 4A of the Act. Learned
Attorney General consented to the said direction

Conming to the question as to what relief(s) the first respondent is
entitled to, we find that the first respondent as al so Shri Raghavan have
retired. W are, therefore, of the opinion that no relief in favour of the first
respondent, as prayed for by him can be granted as for all intent and
purpose the directions issued by the Tribunal have been rendered
i nfructuous. ~This Court cannot in exercise of its jurisdiction under Article
136 of the Constitution of India, issue a wit of or in the nature of mandanus
directing Union of India to appoint the first respondent as Director, CBI with
retrospective effect. Mreover, the first respondent was never enpanell ed
and, therefore, no question for issuing direction as regards to his
appoi ntnent to the post of Director could arise. W, therefore, nmodify the
order and judgnent ‘'under appeal to the aforenentioned extent.

Wth the aforesaid nodification, the appeal stands disposed of. There
shall be no order as to costs.




