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ACT:
Constitution /of India, Art. 14-Indian Incone Tax Act, 1922
(XI of 1922), ss. 5 (7-A), 64(6)(b) as anended by Indian
I ncome Tax (Amendment) Act, 1940 (Act XL of 1940)- Wet her
ultra vires the Constitution-Transfer, Order of-By Centra
Board of Revenue under s. 5(7-A)-Transferring assessnent
proceeding of petitioner fromCalcutta to Ranchi-Wthout
notice to petitioner and without giving it opportunity to
nmake representation against such decision-Constitutionality
of - Assessee, rights of-Under s. 64, of the Act.

HEADNOTE:

The petitioners registered firmhas its head-office in
Cal cutta where its books of account are kept and rmaintained
and where it has its banking account, the menbers of the
firmbeing citizens of India. Sinceits inception the firm
has all along been assessed to incone-tax by the |ncone-Tax

Oficer, District Ill, Calcutta. The assessnents for the
years 1948-49 and 1949-50 were nade by the  Incone Tax
Oficer, District Ill, Calcutta. Notices under s. 22(2) of
the Income Tax Act were issued to the petitioner by the
Incone Tax Officer, District Ill, Calcutta to submt returns
for the years 1950-51, 1951-52, 1952-53, 1953-54 and 1954-
55. The |Incone Tax Officer, District IIl, ~Calcutta  made

assessment for the year 1950-51 on 18-12-1954 bei ng
satisfied that the principal place of business of the
petitioner was in Calcutta.

On the 25th January 1955 the petitioner received a letter
fromthe Incone-Tax Officer, District Ill, Calcutta that in
pursuance to orders dated 13th Decenber 1954 under s. 5(7-A)
of the Incone Tax Act its assessment records wer e
transferred from that office to the Income Tax Oficer
Special Circle, Ranchi wth whomthe petitioner was to
correspond in future regarding its assessnment proceedi ngs.
The order stated that the Central Board of Revenue "hereby
transfers the case of" the petitioner. The petitioner had
no previous notice of the intention of the |ncone-Tax
authorities to transfer the assessnment proceedings from
Calcutta to Ranchi nor bad it an opportunity to nake any
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representati on agai nst such decision. 'Wen called upon to
submit its return for the assessnment year 1955-56 the
petitioner by an application under Art. 32 of t he
Constitution contended that sub-section (7-A) of s. 5 of the
I ndian Income-Tax Act, 1922 and the order of transfer made
thereunder were unconstitutional in that they infringed the
fundanental rights guaranteed to the petitioner under Arts.
14, 19(1)(g) and 31 of the Constitution. S. 64 of the
I ndian Income-Tax Act makes provisions for determining the

pl ace of assessnent. Sub-section (1) of that section
provi des
268

that where an assessee carried on a business, profession or
vocation at any place he shall be assessed by the |Incone- Tax
Oficer of that area in which that place is situate or where
the busi ness, profession, or vocation is carried on at nore
than one place by the Income-Tax Oficer of the area in
which the principal place of business, profession or
vocation is situate. In all other cases, according to sub-
section (2), an assessee shall be assessed by the |ncone-Tax
Oficer of the area in which he resides. If any question
arises as to the place of assessment such question shall be
decided, after giving the assessee an opportunity to
represent hi's views by the Comm ssioner or Conm ssioners
concerned or in case of disagreenent between them by the
Board of Revenue. The section i's inperative in terns and
gives a valuable right to the assessee.

By anending 'the Indian |Incone-Tax Act 1922 by the Indian
| ncome- Tax (Anendnent) Act, 1940 (Act XL of 1940) by adding
to clause (b) of sub-section (5) of s. 64 the words "in
consequence of any transfer nade under sub-section (7-A) of
s. 5" and by adding subsection (7-A)to s. 5 the benefit
conferred by the provisions of subsection (1) and sub-
section (2) of s. 64 is taken away and is to be deermed not
to have existed at any tinme as regards the assessee wth
regard to whom a transfer is made under sub-section (7-A) of
s. 5.

Held that as under s. 22(2) of the Act, the notice and the
return are to be confined to a particul ar assessnent | years
sub-section (7-A) of s. 5 contenplates the transfer of such
a "case" i.e. the assessment case for a -particular year
The provision that such a transfer nmay be rmade "at any stage
of the proceedi ngs" obviously postul at es pr oceedi ngs
actually pending and "stage’ | refers to a point in between
the comencenent and endi ng of those proceedings. Furt her
the transfer contenplated by the sub-section-is the transfer
of a particular case actually pending before an I|ncone-Tax
Oficer of one place to the Incone-Tax Oficer _of another
pl ace.

Accordingly such an omibus whol esale order /of transfer
dated 13th Decenber 1954 as was made in the present case 1is
not contenplated by the sub-section and ‘therefore the
i mpugned order of transfer which was expressed in genera
ternms without any reference to any particular case and
without any limtation as to tinme was beyond the conpetence
of the Central Board of Revenue and the petitioner was stil
entitled to the benefit of the provisions of subsections (1)
and (2) of s. 64.

The i mpugned order is discrimnatory against the petitioner
and viol ates the fundanental right guaranteed to it by Art.
14 of the Constitution in-as-nmuch as the i ncone-t ax
authorities by an executive order unsupported by | aw picked
out the present petitioner and transferred all his cases by
an ommibus order unlimted in point of time,which order is
cal cul at ed to inflict considerable i nconveni ence and
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harassnent on the petitioner

BOSE J. Section 5(7-A) of the Indian Inconme-Tax Act is ultra
vires Art. 14 of the Constitution and so is s. 64(5)(b) in
so far as it
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makes an order under s. 5(7-A) as it now exists, inviolate.
The power of transfer can only be conferred if it is hedged
round with reasonable restrictions, the absence or existence
of which can in the last instance be determined by the
courts; and the exercise of the power nust be in conformty
with the rules of natural justice, that is to say, the
parties affected mnust be heard when that is reasonably
possible, and the reasons for the order nmust be reduced
however briefly, to witing so that men may know that the
powers conferred on these quasi judicial bodies are being
justly and properly exercised.

Chiranjit Lal Chowdhury v. The Union of India ([1950] S.C R
860), Budhan Chowdhry and others v. The State of Bihar
([1955} 1 S.C. R 1045), Dayal das Kushiramv. Conm ssi oner of
I ncome- Tax Central (l.L.R [1940] Bom 650; [1940] 8 |.T.R
139), Eshugbai Eleko s case (L.R [1931] A C 662), The
State of West Bengal v. Anwar Ali Sarkar ([1952] S.CR
284), Ram Prasad Narayan Sahi and Another v. The State of
Bihar and Qhers” ([1953] S.C.R 1129), Bowman’s case
([1917] A.C. 406), Coal Control case ([1954] S.C.R 803),
State of Madras v. V. G Bow ([1952] S.C.R 597), and
Li versidge v. Sir John Anderson ([1942] A.C. 206), referred
to.

JUDGVENT:
ORI G NAL JURI SDI CTI ON: Petition No. 271 of 1955.
Under article 32 of the Constitution for the enforcenent of
fundanental rights.
S.C | saacs (D. N Mikerji, wth him f or the
petitioner.
M C. Setalvad, Attorney-General for India, (B./ Sen ~and
R H Dhebar, with hin) for the respondents.
1956. March 20.
DAS C J.-This is an application under article 32 of the
Constitution praying for an appropriate wit ~and ~order
restraining the Inconme-tax Oficer, Special Crcle,~ Ranch
(respondent No. 3) fromtaking up and proceeding with the
assessment of the petitioner to -inconme-tax  and ot her
ancillary reliefs. The facts shortly are as follows: -

The petitioner is a firm carrying on busi ness as
manuf acturer and seller of Bidi. 1In 1948 it was registered
as a firmunder the Indian Partnership Act. It has its head

office in Calcutta, where its books of account are said to
be kept and mai ntai ned and

270

where it is said to have its banking account. It has its
factories near Chakradharpur in the State of Bihar but .t
has no banki ng account there. The nenbers of the firm are
citizens of India.

It is said that since its inception the firmhas all along
been assessed to income-tax by the Incone-tax Oficer
District 111, Calcutta. Thus assessments for the years

1948-49 and 1949-50 were made by the Incone-tax Oficer

District 111, Calcutta. Notices under section 22(2) of the
I ncome-tax Act were issued to the petitioner on different
dates by the Income- tax Officer, District |I1l, Calcutta,
calling upon the petitioner to subnit returns for the
assessment years 1950-51, 1951-52, 1952-53, 1953-54 and
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1954-55, the notice for the |ast nentioned year being dated
23rd August 1954. In compliance with these notices the
petitioner duly submitted its returns for those respective
years to the Income-tax O ficer, District Ill, Calcutta. In
the course of assessment proceedings for the year 1950-51 a
guestion was raised regarding the |ocation of the principa

pl ace of business of the petitioner. Eventually the incone-
tax authorities seemto have been satisfied that it was in
Cal cutta and on 18th Decenber 1954 the Income-tax Oficer

District 111, Calcutta, made assessnent for the year 1950-
51. On the 25th January, 1955 the petitioner received a
letter fromthe Incone-tax Officer, District I1l, Calcutta

informing it "that in pursuance to orders under section 5(7-
A) of the Inconme-tax Act your assessnent records are
transferred from this office to the Income-tax O ficer
Special Circle, Ranchi with whomyou nmay correspond in
future regarding your assessnent proceedi ngS'. The order
referred to inthe above comunication was as foll ows: -
No. 55(70) 1 T/ 54.
Central Board of Revenue.
New Del-hi, dated the 13t h Decenber, 1954.

ORDER.
No. 87. Under sub-section (7-A) of section 5 of the Indian
I ncome-tax Act, 1922 (XI of 1922) the Central Board of
Revenue hereby transfers
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the case of Biri Supply Conpany, 3/1, Madan Street, Calcutta
from the Income-tax Oficer., District Ill(1) Calcutta to

the Income-tax O ficer, Special Circle, Ranchi

Sd. (K. B. Deb),

Under Secretary,

Central Board of Revenue.

It is alleged and not denied by the respondent that the
petitioner had no previous notice of the intention of the
I nconme-t ax aut horities to transfer t he assessnent
pr oceedi ngs from Calcutta to Ranchi nor had it any
opportunity to nmmke any representation agai nst such
deci si on. Thereafter on the 2nd May 1955 the |ncone-tax
Oficer, Special Crcle, Ranchi called upon the petitioner
to subnit its return for the assessnent year 1955-56. It is
then that the present petition was filed under article 32 of
the Constitution challenging the validity of the Oder of
transfer dated the 13th Decenmber 1954 and the |aw under
whi ch such order was purported to have been made. ~ The con-
tention is that sub-section (7-A) of-section 5 of the |Indian
I ncome-tax Act, 1922 and the said Order of ~transfer /nmade
thereunder are unconstitutional in that they infringe the
fundanmental rights guaranteed to the petitioner by articles
14, 19 (1) (g) and 31 of the Constitution.

Article 14 of the Constitution enjoins that the State shal
not deny to any person equality before the llaw or the equa
protection of the laws within the territories of India. The
expression "the State" used in Part Il of the ‘Constitution
which deals wth fundamental rights includes, unless the
context otherw se requires, the Governnent and Parlianent of
India and the Governnent and the |egislatures of each of the
States and all local or other authorities wthin the
territory of India or under the control of the Governnent of
India. The scope and effect of article 14, in so far as it
protects all persons against discrimnatory and hostile
| egi sl ati on, have been di scussed and expl ained by this court
in a series of cases beginning with Chiranjit Lal Chowdhury
v. The Union

36

272
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of India(l) and ending with Budhan Chowdhry and others v.
The State of Bihar(2). 1In the |ast nentioned case a Ful
Bench of this court summarised the result of the earlier
decisions on this point in the words foll ow ng: -

"It is now well-established that while article 14 forbids
cl ass | egi sl ati on, it does not forbid reasonabl e
classification for the purposes of legislation. |In order
however, to pass the test of permissible classification two
condi tions must be fulfilled, nanely, (1) t hat t he
classification must be founded on an intelligible
differentia which distinguishes persons or things that are
grouped together fromothers left out of the group and (2)
that differentia nust have a rational relation to the object
sought to be achieved by the statute in question. The
classification may be founded on different bases; nanely,
geogr aphi cal , -or according to objects or occupations or the

like. VWhat® is necessary is that there nust be a nexus
between the basis of classification and the object of the
Act under consideration.” It is also well-established by the

decisi ons of this court  that article 14 condems
discrimnation not-only by a substantive |law but also by a
| aw of procedure™.

We have, therefore, to approach the problem posed before us
bearing in mnd the above principles laid down by this court
in so far /as they may be applicable to the facts of the
present case.

Turning now to the Indian Inconme-tax Act, 1922 we find that
section 64 nakes provision for deternining the place of
assessment . By sub-section (1), where an assessee carries
on a business, professionor vocation at any place, he shal
be assessed by the Incone-tax Officer of that area in which
that place is situate or where the business, profession, or
vocation is carried on at nore than one place by the |ncome-
tax O ficer of the area in which the principal place of

busi ness, profession or vocation is situate. In all other
cases, according to sub-section (2), an assessee shall be
assessed by the Income-tax O ficer of the area in which he
resides. |If any question arises as to the

(1) [1950] S.C.R 869.

(2) [1955] 1 S.C. R 1045.
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pl ace of assessnent such question shall be decided, ~after
giving the assessee an opportunity to represent his views by
the Conmi ssioner or Conmi ssioners concerned or in case of
di sagreenent between them by,, the Board of Revenue (sub-
section (3)). It is quite clear from the af oresai d
provi sions of section 64 that the Legislature considered the
question of the place of assessnent to be of sone inportance
to the assessee.

The provisions of section 64 of the Indian Inconme- tax Act,
1922 cane up for discussion before the Bonmbay H gh Court in
Dayal das Kushiramv. Conmm ssioner of Income-tax, Central (1).
At pages 657 to 658 Beaunont, C.J. observed as foll ows:

"I'n ny opinion section 64 was intended to ensure that as far
as practicable an assessee should be assessed |l ocally, ~and
the area to which an Incone-tax Officer is appointed nust,
so far as the exigencies of tax collection allow, bear sone
reasonable relation to the place where the assessee carried
on business or resides. There is Do evidence that there was
any difficulty in restricting the area to which the Income-
t ax Oficer, Section Il (Central), was appointed to
sonet hing nmuch narrower than the Bonbay Presidency, Sind and
Bal uchi stan. Therefore, in ny opinion, Incone-tax Oficer,
Section Il (Central), is not the Incone-tax Oficer of the
area in which the applicant’s place of business is situate,
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and as there is such an officer in existence, nanely, the
Oficer of Ward C, Section Il, in my opinion, it is only the
latter officer who can assess the assessee"

Kania, J. (as he then was) said at pages 660-661

"A plain reading of the section shows that the sane is
i nperative in termns. It also gives to the assessee a
val uabl e right. He is entitled to tell the t axi ng
authorities that he shall not be called upon to attend at
di fferent places and thus upset his business".

It will be noticed fromthe above passages that the |[earned
judges treated the provisions of section 64 nore as a
guestion of right than as a matter of conveni ence only. It

was for the above decision that the

(1) I.L.R [1940] Bom 650; [1940] 8 I.T.R 139.
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Indian Income-tax ~Act, 1922 was anended by the |Indian
| ncome-tax (Anendnent) Act, 1940 (Act XL of 1940), by adding
to clause (b) of sub-section (5) of section 64 the words "in
consequence of any transfer nmade under sub-section (7-A) of
section 5" and by adding sub-section (7-A) to section 5. The
relevant portion of sub-section (5) of section 64 so anended
reads as under: -

"(5) The provisions of sub-section (1) and subsection (2)

shall not apply and shall be deemed never at any time to
have applied to any assessee
(@) e e

(b)where by ‘any direction given or any distribution or

al l ocation of work nade by the Comm ssioner of |ncone-tax
under sub-section (5) of section 5, or in consequence of any
transfer made under ~sub-section (7-A)  of section 5, a
particular Income-tax Oficer has been charged with the
function of assessing that assessee, or

(C) o
It is thus clear fromthis -anendment that 'the benefit
conferred by the provisions of sub-section (1) and sub-
section (2) are taken away and is to be deened and not to
have existed at any tinme as regards the assessee with regard
to whom a transfer order is made under sub-section (7-A) of
section 5. In order, however, to deprive a particular
assessee of the benefits of sub-sections (1) and  (2) of
section 64, there nust be a valid order under section 5(7-A)
and he wll lose the benefit only to the extent to which
that right is taken away by a valid order made under sub-
section (7-A) of section 5. This takes us to the new sub-
section (7-A) of section 5.

Sub-section (7-A) of section 5 runs as follows:

"(7-A) The Comm ssioner of Inconme-tax may transfer any case
from one Income-tax O ficer subordinate to himto another
and the Central Board of Revenue nay transfer any case from
any one Income-tax O ficer to another. Such-transfer nay be
made at any stage of the proceedi ngs, and shall' not render
275
necessary the reissue of any notice already issued by the
I ncome-tax O ficer fromwhomthe case is transferred"

The sub-section in terns nmakes provisions for the, transfer
of a "case". Under the Indian Income-tax Act, 1922 a case
is started when the Incone-tax O ficer issues a notice under
section 22(2) of the Act calling upon the assessee to file
his return of his total incone and total world income during
the previous year and then the assessee submits his return
in the prescribed form It is quite clear fromthe section
that the notice and the return are to be confined to a
particul ar assessment year and the sub-section contenplates
the transfer of such a "case", i.e., the assessnent case for
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a particular year. The provision that such a transfer may
be mde "at any stage of the proceedings" obvi ously
postul ates proceedings actually pending and "stage" refers
to a point in between the conrencenent and ending of those
proceedi ngs. Further the provision that such transfer shal
not render necessary the reissue of notice already issued by
the Incone-tax Oficer fromwhomthe case is transferred
quite clearly indicates that the transfer contenplated by
the sub-section is the transfer of a particular case
actually pending before an Income-Tax O ficer of one place
to the Income-Tax O ficer of another place. The fact that
in this case the Incone-tax Oficer, Special Crcle, Ranch
i ssued fresh notice under section 22(2) quite clearly shows
that he did not understand that any particul ar pending case
of this assessee had been transferred to him Evidently he
thought that ~the assessnent of the petitioner’s incone,
generally and as a whole, bad been transferred to him and
that it was, therefore, for himto initiate a case, 1i.e.
assessment proceedings for a particular year. In our
judgment such an ommi bus wholesal e order of transfer is not
contenplated by the sub-section. It is inplicit in the sub-
section that the Conmissioner of Incone-Tax or the Centra
Board of Revenue, as the case may be, should before nmaking
an order of ‘transfer of any case apply his or its mnd to
the necessity or desirability of the transfer
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of that particular case. The fact that it is necessary or
desirable to transfer a case of assessnent of a particular
assessee for any particular year does not necessarily
indicate that it is equally necessary or desirable to
transfer another assessnent case of that assessee for any
ot her assessnment year. W are accordingly of the opinion
that the inmpugned order of transfer, which was expressed in
general terns without any reference to any particular case
and wthout any limtation as to tinme, was beyond the com
petence of the Central Board of Revenue. W did not
understand the | earned Attorney-General to contend that such
was not the correct interpretation of the sub-section

W do not consider it necessary, for the purpose of this
case, to pause to consider whether the constitutionality. of
sub-section (7-A) of section 5 can be supported” on the
principle of any reasonable classification laid dow by this
court or whether the Act |ays down any principle for guiding
or regulating the exercise of discretion by the Conm ssi oner
or Board of Revenue or whether the sub-section  confers -an
ungui ded and arbitrary power on those authorities to /pick
and choose individual assessee and place that assessee at 'a
di sadvantage in conparison with other assessees. It is
enough for the purpose of this case to say that the onmibus
order made in this case is not contenpl ated or sancti oned by
sub-section (7-A) and that, therefore, the petitioner is
still entitled to the benefit of the provisions of | sub-
sections (1) and (2) of section 64. Al assessees are
entitled to the benefit of those provisions except where a
particular case or cases of a particular assessee for a
particular year or years is or are transferred under sub-
section (7-A) of section 5, assuming that section to be
valid and if a particular case or cases is or are
transferred his right under section 64 still remins as
regards his other case or cases. As said by Lord Atkin in
Eshugbai Eleko’s case(l) the executive can only act in
pursuance of the powers given to it by lawand it cannot
interfere with the liberty, property

(1)L.R [1931] A.C. 662, 670.
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and rights of the subject except on the condition that it
can support the legality of its action before the court.
Here there was no such order of transfer as is contenpl ated
or sanctioned by sub-section (7-A) of section 5 and,
therefore, the present assessee still has the right, along
with all other Bidi merchants carrying on business in
Calcutta, to have his assessnent proceedings before the
Income-tax O ficer of the areain which his place of
business is situate. The incone-tax authorities have by an
executive order,, unsupported by law, picked out this
petitioner and transferred all his cases by an omi bus order
unlimted in point of time This order is <calculated to
inflict considerable inconvenience and harassnent on the
petitioner. Its books of account will have to be produced
before the Income-tax Oficer, Special Circle, Ranchi-a
pl ace hundreds of niles fromCalcutta, which is its place of
busi ness. Its partners or principal officers will have to
be away from the head office for a considerable period
negl ecting the main business of the firm There may be no
suitable place where they can put up during that period.
There will certainly be extra expenditure to be incurred by
it by way of railway fare, freight and hotel expenses.
Therefore the reality of the discrimnation cannot be
gai nsai d. In the ci rcunst ances this substantia

di scrimnation has been inflicted on the petitioner by an
executive fiat which is not founded on any law and no
question of | reasonable classification for purposes of
| egi slation can arise. Here "the State" which includes its
I ncome-tax department has by an illegal order denied to the
petitioner, as conpared with other Bidi nmerchants who are
simlarly situate, equality before thelaw or the equa

protection of the laws and the petitioner can legitimtely
conplain of an infraction of his fundamental right wunder
article 14 of the Constitution.

It has further been urged that this order indirectly C
affects the petitioner’s fundanental right  under article
19(1)(f) and article 31. ( There can be no /gainsaying the
fact that the order purports to deprive the petitioner of
its right under section 64 to which
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it would otherwise be entitled. The order of transfer ‘is
certainly calculated to inflict considerable inconvenience
and harassnment to the petitioner as herei nbefore nmentioned.
But in the view we have taken on the construction of sub-
section (7-A) of section 5 and the petitioner’s rights under
article 14, it is not necessary for us, on this occasion, to
express any opinion on the contention that the inconvenience
and harassnent referred to above constitute an inposition of
such an interference as anounts to an unwar r.ant ed
restriction on the petitioner’s rights under article
19(1)(g) or a violation of his rights underarticle 31

For the reasons stated above this petition rmust be allowed.
Accordingly the inpugned order is set aside and an
injunction is issued in terms of prayer (c) of the petition.
The petitioner is entitled to the costs of this application

BOSE J.-1 agree with ny Lord the Chief Justice that this
petition should be allowed but for different reasons. In ny
opi nion, sections 5(7-A) and 64(5)(b) of the Indian I|ncomne-
tax Act are thenselves wultra vires article 14 of the
Constitution and not nerely the order of the Central Board
of Revenue.

The only question is whether these sections contravene
article 14. Despite the constant endeavour of Judges to
define the linmts of this law, | amunable to deduce any
cl ear cut principle from the oftrepeated fornmula of
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classification. As | have said in another case, even the
| earned Judges who propound that theory and endeavour to
work it out are driven to concede that classification in
itself is not enough for the sinple reason that anything can
be classified and every discrimnatory action nust of
necessity fall into some category of classification, for
classification is nothing nore than dividing off one group
of things fromanother; and unless sone difference or-,
distinction is nmade in a given case no question under
article 14 can arise. It is just a question of framing a
set of rules.

It is elementary that no two things are exactly
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alike and it is equally obvious nany things have features
that are comon. Once the lines of demarcation are fixed,
the resultant grouping is capable of objective determ nation
but the fixing of 'the lines is necessarily arbitrary and to’
say that governnents and | egislatures may classify is to
i nvest themwi th a naked and arbitrary power to discrimnate
as they please. Faced with the inexorable logic of this
position,, the | earned Judges who apply this test are forced
to hedge it round with conditions which, to nmy nind add
nothing to the clarity of the law. | will pass over the
[imtations with which the classification test is now
judicially surrounded, nanely that it nmust be "reasonable",

it must not be "discrimnatory" or "arbitrary", it must not
be "hostile"; there nust be no "substantial discrimnation",
and so forth, and will proceed at once to a rule that is

supposed to set the matter at rest. The rule is taken from
the Anmerican decisions and was stated thus in The State of
West Bengal v. Anwar Al Sarkar(1):

be fulfilled,, nanely (1) that the classification nust be
founded on an, intelligible differentia which ' distinguishes
those that are grouped together fromothers and (2) that
differentia must have a rational relation to the object
sought to be achieved by the ‘Act”.

Mukherjea, J. (as he then was) said at page 321 ibid that
“"the classification should never be arbitrary, artificial or
evasi ve. It nmust rest always upon real” and substantia
di stinction bearing a reasonable and just relation to the
thing in respect to which the classification is nade; and
classification nmade wthout any reasonabl e basis should be
regarded as invalid". |In another case, Ram Prasad ~Narayan
Sahi and Another v. The State of Bihar and Ohers(), the
same | earned Judge said at page 1139-

"but such selection or differentiation nmust not be arbitrary
and shoul d rest upon a rational basis, having regard to the
obj ect which the |legislature has in view'.

(1) [1952] S.C.R 284, 334.

(2) [1953] S.C.R 1129.

37
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I vor Jennings puts it another way: -

"Among equals the law shall be equal and shall « be —equally

admini stered and that |ike shall be treated alike".

Wth the utnost respect all this seens to me to break down
on a precise analysis, for even anbng equals a |large
di scretion is left to judges in the matter of punishment,
and to the police and to the State whether to prosecute or
not and to a host of officials whether to grant or w thhold
a permt or alicence. |In the end, having talked |earnedly
round and around the article we are no wi ser than when we
started and in the end cone back to its sinple phrasing-
"The State shall not deny to any person equality before the
| aw or the equal protection of the laws Wthin the territory
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of India".

The truth is that it is inpossible to be precise, for we are
dealing with intangi bl es and though the results are clear it
is inpossible to pin the thought down to any precise
anal ysi s. Article 14 sets out, to ny mnd, an attitude of
mnd, a way of life, rather than a precise rule of |aw It
enbodies a general awareness in the consciousness of the
people at |large of sonmething that exists and which is very
real but which cannot be pinned down to any precise anal ysis
of fact save to say in a given case that it falls this side
of the line or that, and because of that decisions., on the
same point will vary as conditions vary, one conclusion in
one part of the country and another sonewhere else; one
decision today and another tomorrow when the basis of
society has altered and the structure of current socia
thinking is different.. It is not the law that alters but
the changing conditions of the tines and article 14 narrows
down to a question of fact which must be determ ned by the
hi ghest Judges in the | and as each case arises. (See on this
point Lord Summer’s |ine of reasoning in Bowran's case(1l)).
Al'ways there is in these cases a clash of conflicting clains
and it is the core of ‘the judicial process to arrive at an
acconmmodati on ~between them Anybody can decide a question
if only a single principle

(1)[1917] A/C. 406, 466, 467.
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is inissue. The heart of the difficulty is that there is
hardly any question that cones before the Courts that does
not entail 'nore than one so-called principle. As Judge
Leonard Hand of the United States Court T. of Appeals said
of the American Constitution-

"The words a judge must construe are enpty. vessels into
whi ch he can pour anything he will"

These rul es are useful guides in sone cases but they do not,

in my opinion, go to the root of the matter; nor aml al one
in so thinking though ny approach is nore direct and
fundanental than is usual. Patanjali Sastri, CJ. said in

The State of Wst Bengal v. Anwar., Ali Sarkar(1l) that the
reported deci sions

"underline the futility of wordy formulation, of so-called
"tests’ in solving problens presented by concrete cases"”.

I endeavoured to point out in my judgnent in- Anwar Al
Sarkar’s case(l) at page 361 that one can  conceive of
classifications that conformto all these rules and yet
which are bad: classifications nade in~ the ~utnpst good
faith;/classifications that are scientific and rational
that *WII| have direct and reasonable relation to the object
sought to be achieved and yet which are bad because despite
all that the object itself cannot be allowed on'the ground
that it offends article 14. |In such a case, the object
itself nmust be. struck down and not the nere- classification
which,, after all, is only a neans of attaining the end
desired; and that, in nmy judgnent, is precisely the /point
her e. It is the very point that Fazl Ali J. nmade in~ Anwar
Ali Sarkar’s case(1l) at pages 309-310:

"I't was suggested that the reply to this query is that the
Act itself being general and applicable to all persons and
to all offences, cannot be said to discrinmnate in favour of
or against any particular case or classes of persons or
cases,, and if any charge of discrimnation can be |evelled
at all, it <can be levelled only against the act of the
executive authority if the Act is msused. This kind of
argunent however does not appear to nme to solve the
difficulty. The result of accepting it would be that even
wher e di scri m na-
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(1) [1952] S.C.R 284, 297.
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tion is quite evident one cannot challenge the Act sinply
because it is couched in general terns; and one cannot also
chal l enge the act of the executive authority whose duty it
is to adm nister the Act, because that authority will say:-I
amnot to 'blame as | amacting under the Act. It is «clear
that if the argunent were to be accepted, article 14 could
be easily defeated. | think the fallacy of the argunent
lies in overlooking the fact that the ’insidious discrimna-
tion conplained of is incorporated in the Act itself’, it
being so drafted that whenever any discrimnation is made
such discrimnation would be ultimately traceable to it".
Nor, in the past, has this Court hesitated to strike, down
the Act or Oder itself when it confers unrestricted power
as here. That was what happened in the Coal Contro
Case(’); the Oder itself was struck down and not the
executive action taken by virtue of the unrestricted powers
conferred by that |aw. See page 813 where it was said-

"The Order conmits to the unrestrained will of a single
i ndividual the power to grant, wi thhold or cancel |icences
in any way he chooses and there is nothing in the Oder
which would ensure a proper execution of the power or
operate as ~a check upon injustice that mght result from
i mproper execution of the sane".

So also in the State of Madras v.” V. G Row(2). It is true
that these were cases under article 19 and not 14 of the
Constitution '‘but the principle is the samne. | need not
mul tiply instances.

VWhat s the position here? Here isan Act that fixes a
certain venue for assessnent in section 64, That is the
normal |aw of the |and for. these purposes.  The | anguage in

sub-sections (1) and (2) is mandatory: "be shall be
assessed" If there is doubt or dispute about ' the correct
venue, it can only be decided after hearing the party
concerned. Then cone the provisions for transfer.

Now it is, | think, necessary that there shoul d be powers of

transfer and the nere conferral of such

(1) [1954] S.C.R 803.

(2) [1952] S.C.R 597.
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powers would not offend article 14.  But, put at its | owest,
it 1is anonalous that when simlar powers are ~conferred on
the H gh Courts and even on this Court under., for exanple,
the Code of Crimnal Procedure, they should be hedged round
with limtations, whereas, when it comes to-a Commi ssioner
of Income-tax or the Central Board of Revenue, no
[imtations whatever are placed upon them Section 526 of
the Crimnal Procedure Code confers only |imted powers of
transfer on the High Court and article 136  enpowers this
Court to intervene should those powers be exceeded by the
H gh Court and should this Court in its discretion feel that
has led, or is likely to lead, to hardship and injustice or
to a mscarriage of justice; and in the case of this Court a
right to transfer is conferred under section 527 only when
that is expedient in the interests of justice". Section 24
of the Cvil Procedure Code is wi der but that was a | aw nmade
before the Constitution and, in any case, such an order
would be open to reviewby this Court and in a suitable
case, should the H gh Court act arbitrarily or along non-
judicial lines, such as directing a transfer wi t hout
recordi ng reasons and wi thout hearing the parties concerned
when it is possible to afford thema hearing, the matter
woul d be set right here. There is a big difference between
investing a judicial authority with such powers and other
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non-judi cial bodi es because judges nust act in accordance
with a recognised procedure and obey the laws of natura
justice unless there is express indication to the contrary
in the statute.

VWhat is the position here? There is no hearing, no reasons
are recorded: just perenptory orders transferring the case
fromone place to another wi thout any warning: and the power
given by the Act is to transfer fromone end of India to the
other; nor is that power unused. W have before us in this
Court a case pending in which a transfer has been ordered
fromCalcutta in West Bengal to Ambala in the Punjab

After all, for whose benefit was the Constitution enacted?
What was the point of making all this

284

pot her about fundanental rights? | am clear that the

Constitution i's not for the exclusive benefit of governnents
and States; it is not only for lawers and politicians and
officials” and those highly placed. It also exists for the
common-nan, for the poor and the hunble, for those who have
businesses” at stake., for the "butcher, the baker and the

candl estick nmaker’.’. It lays down for this land "a rule of
l aw' as understood in the free denocracies of the world. It
constitutes India into a Sovereign Denocratic Republic and
guar ant ees in every page rights and freedom to the

i ndi vidual /side by side and consistent with the overriding
power of the State to act for the common good of all

I make no apology for turning to older denocracies and
drawing inspiration fromthem for though our law is an
amal gam drawn from many sources, its firmest foundations are
rooted in the freedons of other |ands where nen are free in
the denocratic - sense of the term Engl and has no
fundanental rights as such and its Parlianent is suprene but
the liberty of the subject is guarded there as jealously as
the supremacy of Parliament.

The heart and core of a denocracy lies in the judicia
process, and that neans independent and fearl ess judges free
from executive control brought up in judicial traditions and
trained to judicial ways of working and thinking. The main
bul warks of liberty and freedomlie thereand it is clear to
me that uncontrolled powers of discrimnation in matters
that seriously affect the lives and properties of people
cannot be left to executive or quasi executive bodies even
if they exercise quasi judicial functions because they are
then invested with an authority that even Parlianent does
not possess. Under the Constitution,; Acts of Parlianent are
subject to judicial review particularly when they are /said

to infringe fundanental rights, therefore, if wunder the
Constitution Parlianent itself has not uncontrolled freedom
of action, it 1is evident that it cannot invest |esser
authorities with that power. |If the legislature itself had
done here what the Central Board of Revenue
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has done and had passed an Act in the bald terns of the
order nade here transferring the case of this  petitioner,
pi cked out fromothers in a like situation, fromone State
to another, or fromone end of India to the other, w thout
specifying any object and without giving any reason, it
woul d in ny judgnent, have been bad. | amunable to see how
the position is bettered because the Central Board of
Revenue has done this and not Parlianent.

| quote Mukherjea J. (as he then was) in a case which is not
in point here but in a passage whose | anguage seens apt to
the present position. The quotationis from Ram Prasad
Narayan Sahi v. The State of Bihar(1):

"It is inpossible to conceive of a worse form of
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di scrimnation t han the one which differentiates a
particular individual from all his fellow subjects and
visits him with a disability Wiich is not inposed upon
anybody else and agai nst which even the right of conplaint
is taken away" and agai n,
"It is true that the presunption is in favour of, the
constitutionality of a legislative enactnent and it has to
be presumed that a Legislature understands and correctly
appreci ates the needs of its own People. But when on the
face of a statute there is no classification at all, and no
attenpt has been nade to sel ect any individual or group with
reference to any differentiating attribute peculiar to that
i ndividual or group and not possessed by others, this
presunption is of little or no assistance".
In the case of Liversidge v. Sir John Anderson(l) the
| earned Law lLords were at great pains to see whether the
British Parlianent had in fact left the matter under
consi deration there to the subjective satisfaction of a
Secretary of State. There was no doubt that the British
Par l.i'ament coul d do so because it is’ supreme and its action
is not fettered by a witten constitution, but t he
encroachment on the liberty of the subject was so great that
the House of Lords was reluctant to reach the conclusion
which it ulti-
(1) [1953] S.C.R 1129, 1143.
(2) [1942] A.C. 206.
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mately did by a majority, that had in fact been done; and
one of the learned Law Lords, Lord Atkin, read a powerful
di ssenting opinion. One-of his criticisns at page 226 was
that the order of detention was nmade
"by an executive mnister and not by any kind of judicia
officer; it 1is not made after any - inquiry as to facts to
which the subject is party, it cannot be reversed on any
appeal ............ It is an absolute power which, so far as
I know, has never been given before to the executive".
In ny opinion, that is the(very point here. /In England the
power can be conferred but, because it so ‘vitally affects
the liberty of the subject, the judges there fight against
any interpretation that would lead to that conclusion‘and in
the end reach it only when conmpelled to do so foor
overwhel m ng reasons. In India the fundanental freedons
conferred by the Constitution are guarded wth “equally
jealous care and it seenms to ne that the whole  point of
having this Chapter on Fundanental Rightsis to ensure that
the very things that the English judges fight against in
their courts will not happen here.
In England the task of the judges is to see whether |their
Parlianment has conferred those wide powers; in India our
task is to see whether the Constitution has done so. In
Engl and the conferral of those powers is< - never conceded
unl ess Parlianent uses clear, express and unanbi guous words.
In our Constitution I find an absence of any such clarity;
on the contrary, the whole trend of the Constitution points
the ot her way

If an executive authority or a quasi judicial body, or
even Parlianent itself, were to be given the right to
determine these matters to their subjective satisfaction
there woul d be no point in these fundamental rights, for the
courts would then be powerless to interfere and determne
whet her those rights have been infringed. The whole point
of the chapter is to place a limtation on the powers of al
these bodies, including Parlianment, save in its constituent
capacity. Therefore, no power resting on the subjective
sati s-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of 14

287

faction of any of these bodies can ever be conferred; the
sati sfaction nmust al ways be objective in the sense in which
Lord Atkin explained so that its exercise is open to
judicial review.

In my opinion, the power of transfer can only be conferred
if it 1is hedged round with reasonable restrictions, the
absence or existence of which can in the last instance be
determ ned by the courts; and the exercise of the power nust
be in conformty with the rules of natural justice, that is
to say, the parties affected must be heard when that is
reasonably possible, and the reasons for the order nust be
reduced, however briefly, to witing so that men nmay know
that the powers conferred on these quasi judicial bodies are
bei ng justly and properly exercised.

In a denocracy functioning under the Rule of Lawit is not
enough to do justice or to do the right thing; justice nust
be seen to be done and a satisfaction and sense of security
engendered in the mnds of the people at large in place of a
vague uneasiness that Star Chanbers are arising in this
I and. W have received a rich heritage from a very
vari egated past. But it is a treasure which can only be
kept at the cost of ceasel ess and watchful guarding. There
is no room for conplacency, for in the absence of constant
vigilance we run the risk of losing it. "I't can happen
here. "

I  would hold for these reasons, and-in particular for the
reason given by Fazl Ali J. in the passage fromone of his
judgrments quoted above, that section 5(7-A) is ultra vires
article 14 of the Constitution and sois section 64(5)(b) in
so far as it nakes an-order under section 5(7-A) as it now
exi sts, inviolate.
| would allow the petition.
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