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PETI TI ONER
AMVBI KA PRASAD THAKUR AND ORS

Vs.

RESPONDENT:
MAHARAJ KUVAR KAMAL SINGH AND CRS.

DATE OF JUDGVENT:
08/ 09/ 1965

BENCH
BACHAWAT, R. S.
BENCH
BACHAWAT, R. S.
SUBBARAO, K.
MUDHOLKAR, J.R

Cl TATI O\
1966 Al R 605 1966 SCR (1) 753

ACT:

Evidence Act (1 of 1872), s. 114-Existence of state of
things proved--Inference of continuity backwards-Wether
perm ssi bl e.

HEADNOTE

The appellants clained title to the |lands in dispute on the
basis of s. 4(1) of the Bengal Al luvion and  Deluvion
Regul ation Xl of 1825. To establish their claimbased upon
the clause, the appellants had to prove that the |lands were
gai ned by gradual accession fromthe recess of the river and
that the | ands were accretions to plots in the possession of
the appellants or their ancestors. Since the survey records
from 1892 to 1909 showed that appellants’ ancestors held
some of the frontier plots, the H gh Court was asked to draw
the inference that they held those plots during 1845 to 1863
when the lands in dispute accrcted. The Hi gh Court refused
to draw the inference

In appeal to this Court,

HELD : If a thing or a state of things is shown to exist, an
inference of its continuity within a reasonably proximte
time both forwards and, in appropriate cases, backwards, my
be drawn under s. 114, Evidence Act. But it was not safe to
assume in the present case that a state of things during
1892 to 1909 existed during 1845 to 1863 since the interva

of time was too Inng. [760 H

Anangamanj ari  Chowdhrani v. Tripura Sundari Chowdhrani,
(1887) L.R 14 1.A 101, 110, approved.

onservation contra in Manmath Nath Hal dar, v. Grish Chandra
Roy, (1934) 38 C WN. 763, 770 and Henendra Nath Roy
Chowdhury v. Jnendra Prasanna Bhaduri, (1935) 40 C WN. 115

117, di sapproved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 435 to 437 of
1959.

Appeal s fromthe judgnent and decree dated April 24, 1953 of
the Patna High Court in First Appeals Nos. 119, 192 and 189
of 1948 respectively.
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S. T. Desai, U P. Singh and D. Goburdhan, for the
appel | ants.

G S. Pathak, B. Dutta & K K. Singh, for the respondents
Nos. 2, 3 (a), 3 (d), 4 (a) to 4 (c), 5 6, 7 (a), 8to 14
15 (a) to 15 (c), 16, 18 to 20, 21 (a), 21 (b), 22, 23, 25
to 32, 33 (a), 33 (b), 34 to 38, 39(a) to 39(d), 40 to 42,
44, 45, 46(a) to 46(d), 47, 48, 49, 74 to 79 and |lega
representatives of respondent No. 1 (in C. As. Nos. 435 and
436 of 1959) and respondents Nos. 14

759

to 16, 18(a), 18(d), 19(a) to 19(c), 21, 23, 25, 26 and
| egal representatives of respondent No. 1 (in C A No. 437
of 1959).

Sarj oo Prasad, Kanhaiyaji and A. G Ratnaparkhi, for respon-
dent No. 80 (in C.As. Nos. 435 and 436/ 1959) and respondent
No. 1 (in C A No. 437 of 1959).

D. P. Singh, for respondent No. 81 (in C As. Nos. 435 and
436 of 1959).

The Judgrment of the Court was delivered by

Bachawat ' J. After stating the facts of the case and
di scussi ng the evidence his Lordshi p proceeded :]

On the question of title also, the plaintiffs nust fail. In
the plaint, the basis of their claim of title was (a)
occupation of 426 bighas 18 kathas and 9 dhurs of Dubha
Taufir by their ancestor Naurang Thakur as occupancy tenant
and the record of his rights in the survey papers of 1892

and (b) the oral arrangenment with the Dunraon Raj. The
first branch of this claimis obviously incorrect. The
survey papers of 1892 do not record occupancy tenancy rights
of Naurang Thakur in 426 bi ghas 18 kathas and 9 dhurs. In

the H gh Court, counsel for the plaintiffs conceded that in
the Khasra of 1892-1893 survey the plaintiffs’ branch was
recorded as tenant for about 19 bighas only. The ora

arrangenent is not established, and the second branch of
this claim also fails. The Subordinate Judge did not
exam ne the basis of the plaintiffs’ claimof title. Hi s
finding in favour of the plaintiffs’ title was based chiefly
on (1) oral evidence, (2) depositions of wtnesses in previ-
ous litigations, (3) possession, (4) an adnission of the
Maharaja. The oral evidence on the point is not convincing.

The claimis not supported by the docunentary evidence. The
survey papers of 1892, 1895, 1904, 1909 and 1937 do - not
support the plaintiffs’ claimof occupancy rights in the
lands in suit. The depositions of wtnesses in other
litigations do not carry the matter further. The deposition
of defendant No. 1 1, Ram Dass Rai, in Suit No. 217 of 1911
is of weak evidentiary value. Though adm ssibl e against him
as an admission, it is not adm ssible against! the other
def endant s. The other depositions relied upon do not
satisfy the test of S. 33 of the Indian Evidence Act, and
are not admissible in evidence. W have already found that
the plaintiffs and their ancestors were not in possession of
the disputed | and since 1909. The oral evidence as to their
possession before 1909 is not convincing, and we are not
inclined to accept it. The docunentary evidence does not
support the story of their possession before 1909. Wth
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regard to the admi ssion of the Maharaja in Suit No. 247/10
of 1913 relating to the plaintiffs’ title to 244 bighas, we
find that in his witten statement the Miharaja asserted his
khas zeraiti rights and denied the alleged guzashta kastha
rights of the plaintiffs’ ancestors. It seens that in Bihar
"guzashta kasht’ neans a holding on a rent not liable to
enhancenent. Later, on June 10, 1913, a petition was filed
on his behalf stating that the plaintiffs’ ancestors were
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tenants in occupation of the disputed | and having guzashta
kasht rights. The Maharaja was interested in the success of
the suit, and it was necessary for himin his own interest
to make this admission. The adnission was nade under
somewhat suspici ous circunstances at the end of the trial of
the case when the arguments had begun. Though this petition
was filed, the witten statenent of the Maharaja was never
formally amended. 1In the circunmstances, this adnission has
weak evidentiary value. 1In this suit, the plaintiffs do not
claim tenancy right either by express grant or by adverse
possessi on. Title cannot pass by nmere adm ssion. The
plaintiffs now claim title wunder cl. (1) of s. 4 of
Regul ation XI of 1825. The evidence on the record does not
establish this claim

The claimof title based upon cl. (1) of s. 4 of Regulation
Xl of 1825 was not clearly made in the pleading. It was
clearly put forward forthe first time in the H gh Court.
It was contended that the decision in Suits Nos. 22 to 31
and 199 of 1937 conclusively established this claim The
Hi gh Court rightly pointed out that those suits did not
relate to _any portion of the subject-matter in the present
suit, and the decision in those suits cannot operate as res-
j udi cat a. The plaintiffs now contend that the judgnent is
adm ssible to showthat the plaintiffs'  ancestors asserted
title to other Taufir lands as an accretion to frontier
Dubha WMal plots under the Regulation and their claim was
recogni sed. But the plaintiffs’ ~ ancestors did not
consistently assert such a title. “In Attestation Dispute
Cases Nos. 1 to 253 of village Dubha they clainmed title to
the lands in suit as an accretion to their 77 bighas, and
this claimwas negatived.

The survey records of 1892, 1895, 1904 and 1909 discl ose
that the ancestors of the plaintiffs held some of the
frontier plots of Dubha Mal. The High Court was, therefore,
asked to draw the inference that their ancestors held those
plots during 1845 to 1863 when the Taufir |ands accreted.
The question is whether such an inference should be drawn.
Now, if a thing or a state of things is shown to exist, an
inference of its continuity within a reasonably proximte
time both forwards and backwards may sonetines be drawn.
The presunption of future continuance is noticed i'n
[I'lustration (d) to S. 114 of the Indian Evidence Act, 1872.
In
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appropriate cases, an inference of the continuity of athing
or state of things backwards nay be drawn wunder this
section, though on this point the section does not give a

separate illustration. The rule that the presunption of
continuance nay operate retrospectively has been recogni shed
both in |India, see Ananganmanjari Chowdhrani v. Tri pura
Soondar i Chowdhrani (1) and England, see Bristow V.

Cormican(2), Deo v. Young(l). The broad observation in
Manmat ha Nath Hal dar v. Grish Chandra Roy(4) and Henendra
Nath Roy Chowdhury v. Jnanendra Prasanna Bhaduri(5)  that
there is no rule of evidence by which one can presune the
continuity of things backwards cannot be supported. The
presunption of continuity weakens with the passage of tine.
How far the presunption nay be drawn both backwards and
forwards depends wupon the nature of the thing and the
surrounding circunmstances. |In the present case, the High
Court rightly refused to draw the inference fromthe state
of things during 1892 to 1909 that the ancestors of the
plaintiffs held frontier plots of Dubha Mal in 1863. The
H gh Court pointed out that even during 1894 to 1905 the
ownership of some of the plots had changed, and also that
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the frontier Mal plots and the corresponding Taufir ©plots
were not always held by the sanme person. |n 1845, part of
the Ml lands was under water. The frontier Ml |ands
reforned between 1845 to 1863 were subject to annua
i nundation. It is well-known that settlenments of char | ands
are seasonal and tenporary. There is a considerable gap of
time between 1892 and 1845. It is not safe to assune that

the state of things during 1894 to 1905 existed during 1845
to 1863.

In Ex. L- 1 (13), the Khatian of Mauza Dubha published on
January 2, 1912, the tenancies of serveral plots held by the
ancestors of the plaintiffs are described as Sharah Mbaiyan
(at fixed rate of rent).  The plaintiffs contend that this
record read in conjunction with s. 50(2) of the Benga

Tenancy Act, 1885 shows that the ancestors of the plaintiffs
must have held those plots fromthe tine of the, Permanent
Settl ement. The contention is based on fall aci ous
reasoning. Section 50(2) of the Bengal Tenancy Act, 1885
raises in a suit or proceeding under the Act a presunption
that a raiyat has held at the sane rate of rent since the
Per manent - Settlement, if it is shown that the rate of rent
has not been changed during the |ast 20 years. Fixity of
rent may arise not only fromthis presunption but also from
express grant. An entry-in the

1. (1887) L.R 14 |.A 101, 110.

2. (1878) L.R 3 A C/ 641, 669 670.

3. (1845) 8 QB. 63,115 E.R 798.

4. (1934) 38 C.WN. 763, 770.

5. (1935) 40 CWN. ‘11 5, 117
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record of rights showin that the tenancy was at a fixed rate
of rent does not necessarily mean that the tenant was
hol ding the land fromthe tine of the Permanent Settlenment.

The point based on the entries in Ex. L-1(13) was not taken
in the Courts below, and the circunstances under which they
cane to be nmade and the question whether they relate to the
frontier plots of Dubha have not been investigated. e
think that this new point ought not to be allowed to be
rai sed at this stage.

The suit as framed nmust fail, even if we presume that the
ancestors of the plaintiffs’ branch held sone of the
frontier plots in Dubba Mal between 1845 and 1863, when the
Taufir lands accreted. The ancestors of the defendants-
third party' s branch also held nunerous frontier plots  of
Dubha Mal between 1892 and 1909, and nmeking the sane
presunption in their favour, it would appear that they also
hel d nunerous frontier plots of Dubha Mal between 1.845 and
1863. The ancestors of the plaintiffs’ branch and
def endants-3rd party’'s branch separately held and enjoyed
the several frontier plots of Dubha Mal, and on the plain-
tiffs’ own case, the ancestors of the plaintiffs’ branch
would be entitled to the alluvial accretions in front of
their plots and simlarly, the ancestors of the defendants-
3rd party’'s branch would be entitled to the alluvia

accretions in front of their plots. The alluvial accretions
of each plot nmust be apportioned by drawi ng perpendicular
lines from its boundary points to the new course of the
Ganges, so that each plot acquires a new river frontage in
proportion to its old river frontage. The plaintiffs could
claim no nore than the alluvial accretions to the plots,

hel d by the ancestors of their branch. |In the Courts bel ow,
no attenpt was nade by the plaintiffs to apportion the
accretions anmpbngst the several frontier plots. W t hout

further investigation, the alluvial accretions in respect of
each plot cannot be ascertained. This is not a fit case for
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remand at this l|ate stage. The further case of the
plaintiffs that the defendants3rd party lost their title to
their portion of the Taufir lands is not established. It is
neither alleged nor proved that the plaintiffs and the
def endants-3rd party jointly owned and possessed the Taufir
lands. 1In the absence of pleading and proof of joint title
and possession, the plaintiffs’ claimfor recovery of the
entire Taufir lands must fail

Realising this difficulty, counsel for the plaintiffs nade
an entirely new case before us. He subnitted that Diha
Thakur . t he conmon ancestor of the plaintiffs and
def endants-3rd party owned all the frontier plots of Dubha
Mal between 1845 and
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1863 and consequently acquired occupancy rights in all the
Taufir lands accreted in front of his plots, those rights
have now devolved jointly ~upon the plaintiffs and
def endants-3rd party, and the plaintiffs and defendants-3rd
party ‘are jointly entitled to the entire Taufir |ands.
There is no trace of this case inthe pleadings and the
judgrment of the trial Court. This case was not nade even in
the Hi gh Court. On the contrary, the plaintiffs’ case al
along has been that the branches of the plaintiffs and
def endants-3rd party separately possessed and enjoyed their
respective plots. /Moreover, we are not inclined to draw the
presunption that Di hal Thakur owned all the frontier plots
of Dubha Mal between 1845 and 1863. Even if we assume that
t he descendants of Dihal Thakur owned the frontier plots in
1892 or even in 1882, we are unable to infer that D ha
Thakur held them between 1845 and 1863. The case is nade
here for the first tinme, and was not the subject-matter of
an enquiry in the Courts below. Thereis neither  pleading
nor proof that Dihal Thakur held any of the frontier plots
of Dubha Ml at any tine, or that the branches ' of the
plaintiffs and def endants-3rd party i nherited their
respective holding from D hal Thakur

To establish their claimbased upon cl. (1) of S. 4 of Regu-
lation Xl of 1825, the plaintiffs nmust also prove'that the
Taufir Jlands were gained by gradual accession from the
recess of the river. Having regard to our conclusions on
the other points, we do not wi sh to express any opinion _on
this question. Even if the Taufir |lands were gained by
gradual accession, this gain did not accrue for the benefit
of the plaintiffs. The plaintiffs have failed to -establish
that they or their ancestors held any plot or plots to which
the accretions were annexed.

The plaintiffs have failed to prove their title based upon
cl. (1) of s. 4 of Regulation Xl of 1825. They have  also
failed to establish their claimof title based  upon  ora
arrangenents. Their claimof title based upon occupation of

the disputed lands is also not established. They have
failed to prove that they were in occupation of the disputed
| ands. Mor eover, nere occupation does not confer tenancy
rights.

The result is that Cvil Appeals Nos. 435 and 436 of 1959
must fail.

C. A. Nos. 435 to 437 di sm ssed.
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