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ACT:

Retrospectivity-Public Oficer-Retrospective appoi ntnent by
Notification-Acts done before date of Notification, if
val i d.

Constitution of India, 1950, Art. 31A(1), Second proviso-
"Acqui sition by State", meaning of.

East Punjab Holdings (Consolidation and Prevention of
Fragmentation) Act (50 of 1948)-Schenme under-Snall portion
of land taken fromproprietor holding land wthin ceiling
l[imt-Proprietor, if entitled to conpensati on.

HEADNOTE

Between May 1961, and May 1962, consolidation proceedings
wer e taken under the East Punjab Hol di ngs (Consol.idation and
Prevention of Fragnentation) Act, 1948, in an estate in
which the appellant was a snmall proprietor holding /|and
within the ceiling limt. The schenme for consolidation
provided for taking of a fraction of each proprietor’s |[|and
and throwing into a cormon pool which was added to the |and
already in the possession of the G am Panchayat. But no
portion of the comon pool apart fromwhat was al ready owned
by the Panchayat, was reserved for providing inconme to the
Panchayat. The ownership of the common pool was to vest in
the proprietary body consisting of the several proprietors,
and the G am Panchayat was to manage and use it for the
conmmon needs and benefits of the estate, under r. 16(ii) of
the Punjab Holdings (Consolidation and Prevention of
Fragmentation) Rules, 1949, so that, the proprietors and
non-proprietors would share in the benefits. The appellant
filed a wit petition in 1965, contending that : (1) The
Consolidation Oficer was not appointed till after the
repartition was concluded, that he could not be appointed
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retrospectively, that he had no legal authority when he
conmmenced the proceedings, and therefore, the scheme was
invalid; and-(2) the scheme amounted to "acquisition by the
State" wthin the nmeaning of the second proviso to Art.
31A(1) of the Constitution, wth t he result t hat
conpensation to the proprietor at the nmarket rate was
payabl e. The Hi gh Court dism ssed the petition

On appeal

HELD: (Per Subba Rao, C. J., Sikri and Bachawat JJ.) (1)
The Consolidation Oficer had no authority to act as such
before he was appointed and what he did, purporting to act
as such officer, had no binding effect on the owners.
Further, the State Governnent could not appoint him and
clothe him wth authority retrospectively. But, as the
appel l ant was guilty of “1aches and no nmanifest injustice was
done to him the High Court was right in rejecting the
contention. [147 B-D

(Per Hidayatullah and Shelat, JJ.) : As the petition was
filed nmore than three years after the conpletion of the
repartitiion of ~holdings. the contention should not be
entertained in the face of the presunption under s. 114,
I ndi an Evi dence Act, nanely, that the Oficer nmust have been
appointed to act is-such, as Wthout Such appointnent he
woul d not have acted. [154 B]

144

(2) (Per Subba Rao, C. J. Sikri and Bachawat, JJ.). The
words acquisition by the State" in the second proviso to

Art. 31A(1l) do not have any technical meaning. In the
context of Art. 31A the expression nust have the sane
meaning as it has in Art. 3 ITA(1) (a). The  essentia

di fference between "acquisition by the State" on the one
hand and "Modification or extinguishment of rights" on the

other, is that in the first case the beneficiary is the
State while in the second the beneficiary is not the State.
Therefore, if the State has in substance acquired all the

rights in the land for its own purposes, even if the title
-remains with the owner, it cannot be said that it/ is not
acquisition within the proviso. [149 B-D; 150 @

State of West Bengal v. Subodh Gopal Bose [1954] S.C. R 587,
Dwar kadas Shriniwas v. The Shol apur Spinni ng and Weavi ng Co.
Ltd., 11954] S.C R 674, Saghir Ahmad V. State of U.P.
[1955] 1 S.C.R 707 and Bonbay Dyeing and Mg. CO Ltd. v.
State of Bonbay, [1958] S.C. R 1122, foll owed.

But on the facts of this case, the beneficiary of the
nodification of rights was neither the State nor the
Panchayat; and therefore, there was no acquisition by the
State within the second proviso. As a result of the scheme
the title to the small fraction of |and which was taken away
for formng the common pool remmined in the proprietary body
of the holders in the estate and in the revenue records, the
land would be shown as belonging to all the owners in
proportion to their areas. The Gram Panchayat woul d  nanage
it on behalf of the proprietary body and use it for ' comon
pur poses, and the proprietors would enjoy the benefits.  Even
the satisfaction and advancenent of the non-proprietors who
derived benefits fromthe comon pool would enure to the
advant age of the proprieters who would froma nore efficient
agricultural conmunity. [152 E- @

Altar Singh v. State of U P. [1959] Supp. 1 S.CR 928,
fol | oned.

Per Hidayatullah and Shelat, JJ. (dissenting) : Article 31A
deals with the special subject of "estates" and its
intention is to give protection to State action against
Arts. 14, 19 and 31 so long as the acquisitionis by the
State of any estate, or of any rights therein or the
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ext i ngui shment or nodification of any -such rights. To this
protection there is an exception, nanely, the second
provi so, under which [ and under the personal cultivation of
any estate-holder of any kind, which is within the ceiling
l[imt applicable to him shall not be acquired unless the
mar ket value of the land is given as conpensation. The word
"acqui sition" used in the proviso nust take its colour from
the same word used earlier in the sanme Article, and not from
the word as used in an earlier article in juxtaposition with
the word "requisition". It denotes not only the acquisition
of ownership, that is, the entire bundle of rights, but also
acqui sition of sone rights which | eaves the owner, an owner
in nane only [162 E-163 A

In the present case the 'result of the scheme would be that
(i) the proprietor was deprived of his property though only
of a small portion; (ii) though the ownership was vested in
the proprietary body ill-rights wth "regard to t he

management, and income therefromwere vested in the G am Panchayat

est abl i shed under Punjab Gram Panchayat Act, 1953; (iii) the
ownership was therefore transferred to another body, the
G am Panchayat, which is an entity different from the
Proprietor. It is a local authority included wthin the
definition of "State"™ in Art. 12, and (iv) the benefit of
the incone of such lands goes not to the proprietor only,
but to all proprietors-and non-proprietors.in the Panchayat
ar ea. Therefore, although the property is not actually
vested in the State GCovernment or -the -Panchayat, the
Panchayat acquires alnmost the entire bundle

145

of rights. Hence, it is "acquisition" by the State wthin
the neaning of the second proviso and conpensation at narket
val ue nust be given. [163 D-H 164 Al

Moreover, the fact that what was acquired was a small bit
has no significance. Wat is small is vague and uncertain

and the safer ruleis, that, if theland of the tenant
cultivating it is belowthe ceiling fixed by law, and if a
portion of it is acquired, no natter for what purpose the
acqui sition takes place, conmpensation at -a 'rate not /| ower
than the narket value nust be paid to him When the
Constitution speaks of market value, it is not possible to
find conpensati on in advantages which m ght accrue
indirectly. [164 B-C]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal  No. 1018 of
1966.

Appeal by special |eave fromthe judgnent and order ~ dated
Cctober 5, 1965 of the Punjab High Court in Gvil Wit No.
663 of 1965.

B. R L. lyengar, S. K Mehta and K L. Mehta, for the
appel | ant .

K. L. Gossain, O P. Malhotra and R N Sachthey, for the
respondents.

The Judgnent OF SUBBA RAO C.J. and SIKRI and BACHAWAT JJ.
was delivered by SIKRI, J. The dissenting Opinion of H DAYA-
TULLAH and SHELAT, JJ. was delivered by H DAYATULLAH, J.
Sikri, J. This appeal by special leave is directed against
the judgnent of the Punjab High Court dismssing a petition
filed by the appellant under art. 226 of the Constitution
prayi ng that the schenme of consolidation of village Ropal on
Tahsil Sanrola, District Ludhiana, be quashed. The schene
whi ch was sought to be quashed was nmade under the provisions
of the East Punjab Hol di ngs (Consolidation and Prevention of
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Fragmentation Act, 1948, hereinafter referred to as the Act.
On May 2, 1961, a notification ",as issued under s. 14(1) of
the Act, which provided for a declaration of the intention
of the State Governnent to nake a schene for the con-
solidation of holdings in the estates. Section 14(2) of the
Act provides for the appointment of a Consolidation Oficer
and the preparation of a scheme by him One Gurkirpa

Singh, purporting to act as the Consolidation Oficer,
prepared a draft schene and published it on Novenber 8,
1961, under s. 19(1) of the Act. On January 6, 1962, or
January 16, 1962, the scheme was confirmed by the Settl enent
Oficer under S. 20(3) of the Act. After the confirmtion

the Consolidation Oficer after obtaining the advice of the
| andowners of the estate carried out repartition wunder s.
21(1) and the boundaries of the hol dings as denarcated were
published in the prescribed manner in the estate on February
21, 1962. It appears that the Punjab H gh Court granted a
stay order and no further proceedi ngs under the Act could be
taken. . No possession has been

146

transferred pursuant to the re-partition. On May 11, 1962,
a notification was publishedin the Gazette, purporting to
appoint Shri @urkirpal Singh as Consolidation Oficer in
respect of the estate Ropalon with effect from Novenber 4,
1961. On March 10, 1965, Ajit Singh, appellant before us,
filed the petition under art. 226 of the Constitution. In
the High Court, as before us, it was urged on behalf of the
appel | ant t hat

(1) t here coul d be no retrospective
appoi ntnent of a Consolidation Oficer; and
(2) Conpensation must be'l-),,lid to the

appel lant for the I and reserved in the schene
for various purposes in accordance wth the
second proviso to art. 3 1 A(1l) inserted by
the Sevent eent h Amendnent.
We need not mention the other grounds raised before the High
Court as they have not been rai sed before us.
The H gh Court held that although there could be no
retrospective appointnment of a Consolidation Oficer, the
objection could not be sustai ned because of laches ~of the
appel | ant . On the second point, the H gh Court ~held that
the second proviso to art. 3 1 A(1l) was prospective and  not
retrospective and did not affect the schene in question as
the rights wunder the schenme becane vested as soon as the
scheme was sanctioned by the Settlement O ficer.” The  High
Court also expressed a tentative view that the reservation
of lands for common purposes in accordance with the scheme
and the Act did not anmount to "acquisition™ within the
contenplation of the second proviso to art. 31A(1). The
Hi gh Court accordingly disnissed the petition
M. B.R L. lyengar, the |l earned counsel for
the appellant, has urged the followi ng  points
bef ore us;
(1) Gur ki r pal Si ngh, when he conmenced
consolidation proceedings and prepared -and
published the draft scheme of consolidation
did not have legal authority to do so. The
schene being invalid could not be nade valid
by being enforced by the Settlenent Oficer.
(2) The notification appointing Gurkirpa
Singh Consolidation Oficer retrospectively
with effect from Novenber 4, 1961, was
invalid,. as neither the Governnent nor its
del egate, Harcharan Singh, P.C.S., Oficer on
Special Duty, could appoint a Consolidation
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O ficer retrospectively.
(3) In the second proviso to art. 31 (A(1),

the expression "acquisition" neans substantia
taking over the benefits of property and
conferring it on the State.
147
(4) Acquisition nmeans the entire process ternminating wth
possessi on and extinction of the title of the individual

There seens to be substance in the first two points. It
seens to us clear that before a person can start acting as a
Consolidation Oficer lie nmust be appointed a,, such

Before he is appointed he has no authority to exercise any
of the functions of a Consolidation Oficer. Wat he does
purporting to act as a Consolidation Oficer has no binding
force on the owners and other persons affected in the
estate. The Gover nnent cannot by appoi nting hi m
retrospectively clothe himw th authority retrospectively.
This can be done only by the Legislature Subject to the
provi sions of the Constitution.
But the ‘appellant cannot succeed on these grounds because
the Hgh Court, in its discretion, has held that the
appellant is not entitled to rely on these objections
because of laches. W cannot say that the discretion has
been exerci sed wongly. After the notification was
published on My, 11, 1962, appointing Gurkirpal Singh
retrospectively with effect from Novenber 4, 1961, it nust
have been clear to the appellant that Gurkirpal Singh had
not been appoi nted Consolidation Oficer before lie started
preparing consol irdati on pr oceedi ngs. No adequat e
expl anati on has been given for the delay. Further it has
not been shown that there has been any nanifest injustice.
Coming now to the third point raised by M. lLyenger —we may
first mention that it was held by this Court in Ranjit Singh
v. State of Punjab(l) that the Act was protected from
challenge by art. 3 1A It is necessary to set out the
rel evant constitutional provisions- The relevant portion of
art. 3 1 Areads as under
"31A. (1) Notwithstandi ng anything contained
inarticle 13, no | aw providing for-
(a) the acquisition by the State of any
estate or of any rights therein or the
extingui shment or nodification of any -such
rights..........
shal | be deened to be void on the ground that
it is inconsistent with, or- takes away or
abridges any of the rights —conferred by
article 14, article 19 or article 31 Provided
that....................
Provi ded further that where any | aw nakes any
provision for the acquisition by the State of
any estate and where any |and conpri sed
therein is held by a person under his persona
cultivation, it shall not be lawmful for the
State to acquire any portion of such |and as
is withinthe ceiling limt applicable to him
under any law for the tinme being in force or
any building or structure standing thereon
148
or appurtenant thereto, unless t he | aw
relating to the acquisition of such |and,
buil ding or structure, provides for paynent of
conpensation at a rate which shall not be |ess
than the nmarket val ue thereof.
(2)(b) the expression 'rights’ in relation to
an estate shall include any rights vesting in
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a proprietor, sub- proprietor, under -
proprietor, tenur e-hol der, raiyat, under -
raiyat or other internediary and any rights or
privileges in respect of |and revenue."
Rel evant portions of articles 19 and 31 may al so be set out
because the | earned counsel have laid stress on the | anguage
enpl oyed t herein.
"19. (1) Al citizens shall have the right--
(f) to acquire, hold and di spose of
property.
31. (1) No person shall be deprived of his
property save by authority of |aw.
(2) No property shall be conpul sorily
acquired or requisitioned save for a public
purpose _and save by authority of a |aw which
provi des for conpensation for the property so
acquired or requisitioned and either fixes the
amount of the conpensation or specifies the
principles on which, and the manner in which
the conpensation is to be determned and
given; and no such law shall be called in
guestion -in any court on the ground that the
conpensation provided by that law is not
adequat e.
(2A) / Where a law does not provide for the
transfer of the ownership  or right to
possessi on of any property to the State or to
a corporation owned or controlled by the
State, it shall not be deermed to provide for
the conpul sory acquisition or~ requisitioning
of property, notw thstanding that it  deprives
any person of his property."”
It would be noticed that art. 31 A(l)(a) nentions four
categories; first acquisition by the State of an @ estate;
second, acquisition by the State of rights in an estate;
third, the extinguishment of rights in an estate, and,
fourthly, the nodification of rights in an estate. These
four categories are nmentioned separately and are different.
In the first two categories the State "acquires™ either an

estate or rights in an estate. In other words, there is a
transference of an estate or the rights in an estate to the
St ate. VWen there is a transference of an estate to the

State, it could be said that all the rights of the holder of
the estate have been extinguished. But if the result inthe
case of the extinguishnent is the transference of all the
rights in an estate ,to the State, it would ©properly fal
within the expression "acquisition

149

by the State of an estate". Simlarly, in the case of an
acquisition by the State of a right in an estate it /could
al so be said that the rights of the owner have been nodified
since one of the rights of the owner has been acquired.

It seems to wus that there is this essential difference
between "acquisition by the State" on the one hand and
"modi fication or extinguishment of rights" on the other that
inthe first case the beneficiary is the State while in the
latter case the beneficiary of the nodification or the
extinguishnent is not the State. For exanple, suppose the
State is the landlord of an estate and there is a | ease of
that property, and a | aw provides for the extinguishment of
leases held in an estate. |In one sense it would be an
extinguishment of the rights of a lessee, but it would
properly fall under the category of acquisition by the State
because the beneficiary of the extinguishment would be the
State.
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Coming now to the second proviso to art. 31A, it would be
noticed that only one category is nentioned in the proviso,
the category being "acquisition by the State of an estate."
It means that the law nmust make a provision for the
acquisition by the State of an estate. But what is the true
meani ng of the expression " acquisition by the State of an
estate". In the context of art. 31A the expression
"acquisition by the State of an estate" in the second
proviso to art. 31A(1) nust have the sane neaning as it has
in cl. (1)(a) to art. 3 1 A It is urged on behalf of the
respondents before us that the expression "acquisition by
the State of any estate"” in art. 31A(1)(a) has the sane
nmeaning as it has in art. 31(2A). In other words, it is
urged that the expression "acquisition by the State of any
estate" neans transfer of  the ownership or right to
possession of an estate to the State M. Ilyengar on the
other hand wurges-that the expression "acquisition by the
State" ~has a very wi de nmeaning and it would bear the sane
nmeaning as was given by this Court in The State of West
Bengal v. ~Subodh Gopal Bose, (1) Dwarkadas Shrinivas of
Bonbay v. The Shol apur Spinning & Waving Co. Ltd.(2) Saghir
Ahmad v. State of U P.(3) and Bonmbay Dyeing and Mnu-

facturing Co. Ltd. v. The State of Bonbay(4). In these
cases this Court ‘had given a wwde neaning to the word
"acqui sition". In Dwarkadas Shrinivas of Bonmbay v. The

Shol apur  Spinning & Waving Co. Ltd.(2) Mhajan, J.,

observed at page 704 as follows :
"The word ’'acquisition’ has quite a -wde
concept, neani ng the procuring of property or
the taking of it permanently or tenporarily.
It does not necessarily inply the acquisition
of legal title by the State in  the property
t aken possession of."

(1) [1964]S.C. R 587.
(3) [1955] 1 S CR 7 7.
(2) [1954] S.C.R 674.
(4) [1958] S.C.R 1122..
150

He further observed at p. 705
"I prefer to follow the view of the nmjority
of the Court, because it seens to ne that it
is more in consonance with juridical principle
that possession after all is nine-tenths of
owner ship, and once possession is taken away,
practically everything is taken away, and that
in construing the Constitution it is the
substance and the practical result of the act
of the State that should be considered rather
than its purely | egal aspect.”
Bose J., observed at p. 734 as foll ows:
“I'n my opinion, the possession and acquisition
referred to in clause (2) nean the sort of
'possession’ and ' acquisition’ that anounts
to "deprivation’” within the meaning of clause
(1). No hard and fast rule can be laid down.
Each case nust depend on its own facts. But
if there is substantial deprivation, then
clause (2) is, in my judgnent, attracted. By
substantial deprivation | mean the sort of
deprivation that substantially robs a man of
those attributes of enjoynent which normally
acconpany rights to, or an interest in,
property. The formis unessential. It is the
t he substance that we mnust seek."

Let us now see whether the other part of the second proviso
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throws any light on this question. It would be noticed that
it refers toceiling limts. It is well-knowmn that under

various |laws dealing with land reforms, no person apart from
certain exceptions can hold |and beyond a ceiling fixed
under the |aw. Secondly, the proviso says that not only the
| and exenpted from acquisition should be within the ceiling
limt but it also nust be under personal cultivation. The
underlying idea of this proviso seens to be that a person
who is cultivating |and personally, which is his source of
[ivelihood, should not be deprived of that |and under any
law protected by art. 31A unless at |east conpensation at
the market rate is given. |In various States nost of the
persons have already been deprived of |land beyond the
ceiling limt on conmpensation which was | ess than the narket
val ue. It seenms to us that in the light of all the
consi derations nentioned above the words "acquisition by the
State" in the second proviso do not have a technica

meani ng, as contended by the learned counsel for the
respondent. If the State has in substance acquired all the
rights in the land for its own purposes, even if the title
remains wth the owner, it cannot be said that it is not
acqui sition within the second proviso to art. 31A

But the question still remains whether even if a w der
meaning is given to the word "acquisition" what has been
done by the schene and the. Act is acquisition or not

within the neaning of the second proviso,. In other words,
does the schene only nodify rights
151

or does it ampunt to acquisition-of |and? The schene is not
part of the record, but it appears that 89B- 18B- 11 B
(Pukhta) of |and was owned by the Gram Panchayat  prior to

consolidation, which was used for comon purposes. Sone
further area was reserved for common purposes as ' khals,
pat hs, khurrahs, Panchayat ghars and schools, etc., ' after
applying cut upon the rightholders on pro-rata basis. It

does not appear that any |and, apart fromwhat was & already

owned by the Panchayat, was reserved for providing inconme to

the Panchayat. Therefore, in this case we are not concerned

with the validity of acquisition for such a purpose

Rule 16(ii) of the Punjab Holdings (Consolidation and

Preventi on of Fragnentation) Rules, 1949, provides :
"In an estate or estates wher e during
consol i dati on proceedings there is no shani at
Deh | and or such | and is consi dered
i nadequate, land shall be reserved for the
vill age Panchayat and for ot her comon
pur poses, under section 18(c) of the Act, out
of the common pool of the village at a scale
prescri bed by Government fromtine to - tine.
Proprietary rights in respect of land so
reserved (except the area reserved  for the
extension of abadi of proprietors and non-
proprietors) shall wvest in the proprietary
body of estate or estates concerned and it
shal |l be entered in the colum of ownership of
record of rights as (Juma Malkan wa Digar
Haqdar an Arazi Hasab Rasad Ragba). The
managenent of such | and shall be done by the
Panchayat of the estate or estates concerned
on behalf of the village proprietary body and
the panchayat shall have the right to wutilise
the incone derived fromthe Iand so reserved
for the comon needs and benefits of the
estate or estates concerned.”

It will be noticed that the title still vest in the property
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body, the managenment of the land is done on behalf of the
proprietary body, and the land is used for the combn needs
and benefits of the estate or estates concerned. In other
words a fraction of each proprietor’s land is taken and
formed into a conmon pool so that the whole may be used for
the comon needs and benefits of the estate, mentioned
above. The proprietors naturally would also share in the
benefits along with others.
In Attar Singh v. The State of U P.(1) Wanchoo J., speaking
for the Court, said this of the simlar proviso in a sinilar
Act, -namely the U P. Consolidation of Holdings Act (U.P.
Act V of 1954) as anended by the U P. Act XVI of 1957
"Thus the l'and which is taken over is a snal
bit, which sold by itself would hardly fetch
anyt hi ng.~ These
(1) [1959] supp. S.C R 928 at p.938.
152
smal | bits of land are collected from various
tenurehol ders and consolidated in one place
and added to-the land which mght be |Iying
vacant so that it my be used for the purposes
of s. 14(1)(ee). A conpact area is thus
createdand it is used for the purposes of the
tenur e- hol ders thensel ves and ot her vill agers.
Form CH21 framed under r. 41(a) shows the
purposes to which this |and woul d be appli ed,
nanely, (1) plantation of trees, (2) pasture
I and,
(3) manure pits, (4) threshing floor, (5)
cremation ground,
(6) graveyards, (7) primary or other school
(8) playground, (9) Panchayatghar, ‘and (10)
such other objects. These small bits of |and
t hus acquired from tenure-holders are
consolidated and used for these purposes,
which are directly for the benefit  of the
tenure-hol ders. They are deprived of 'a snal
bit and in place of it they are given ad-
vantages in a much larger area of land nade up
of these small bits and also of vacant |and."
In other words, a proprietor gets advantages which he could
never have got apart fromthe schenme. For exanple, if  he
wanted a threshing floor, a manure pit, land for pasture,
khal , etc., he would not have been able to have themon the
fraction of his land reserved for comobn purposes.
Does such taking away of property then anmount to acquisition
by the State of any land ? Wio is the real beneficiary ? 1Is
it the Panchayat ? It is clear that the title remains in the
proprietary body and in the revenue records the |and  woul d
be shown as belonging to "all the owners and other /right
hol ders in proportion to their areas." The Panchayat wll
manage it on behal f of the proprietors and use it for comon

purposes; it cannot wuse it for any other purpose. The
proprietors enjoy the benefits derived fromthe use of  land
for comon purposes. It is true that the non-proprietors

also derive benefit but their satisfaction and advancement
inures in the end to the advantage of the proprietors in the
form of a nore efficient agricultural comunity. The
Panchayat as such does not enjoy any benefit. On the facts
of this case it seems to us that the beneficiary of the
nodi fication of rights is not the State, and therefore there
is no acquisition by the State within the second provi so.

In the context of the 2nd proviso, which is trying to
preserve the rights of A person holding |and under his
personal cultivation, it is inpossible to conceive that such
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adj ustrment of the rights of persons holding | and under their
personal cultivation in the interest of village econony was
regarded as sonething to be conpensated for in cash.
In this view of the matter it is not necessary to deal with
the fourth point raised by the |earned counsel for the
appel | ant because

153
it does not nmatter whether the acquisition is conplete or
not, as even if we hold that the acquisition is not conplete
and it has yet to be conpleted, the second proviso to art.
31A(1) would not prevent the State from proceeding with the
acqui sition.
in the result the appeal fails and is dism ssed, but there
woul d be no order as to costs.
Hi dayatullah, J. This is an appeal against the judgment and
order of the H gh Court of Punjab, OCctober 5, 1965,
dismissing a petition under ~Arts. 226 and 227 or the
Consti tution filed by the  appellant to guash the
consol i dati on-of village Ropalon, Tehsil Sarnrala, District
Ludhi ana. He challenged the consolidation mainly on two
grounds which al one were pressed before us in this appeal
The first was that the Consolidation Oficer (Qurkirpa
Singh) was not appointed under the Fast Punjab Hol dings (
Consolidation and Prevention of Fragnmentation) Act, 1948,
till after the repartition was concluded. The consolidation
work done by him was, accordingly said to be wthout
jurisdiction and a nullity. The second ground was that
there were 89 bighas, 18 biswas and 18 bi swanis of pukhta
lands with the G am Panchayat prior to the consolidation
proceedi ngs but under the consolidation an ~additional 123
kanals and 14 marlas were taken fromthe common pool and
were given to the Panchayat and a pro rat a cut was applied
to the land of all the |l andhol ders. The appellant contended

that, as he was a snall |andholder and his [and had also
been taken w t hout the paynent of conpensation, as required
under Art. 31-A(l), 2nd proviso, the acquisition was illega

and confiscatolry. The opposite party joined issue 'on both
the points and al so submitted that on fresh neasurenents 123
kanal s and 14 marlas | and was found to be in excess.

The High Court rejected the first contention-on the ground
of laches on the part of the appellant and also on nerits.
W see no reason to differ. The State Governnment acting
under s. 41 delegated its powers under ss. 14(1) and (2) of
the Consolidation Act to one Harcharan Singh. Section 14(2)
gi ves powers to appoint a Consolidation Oficer. Har char an
Singh was, there it is fairly fore, conmpetent to appoint a
Consolidation Oficer. obvious that CGurkirpal Singh would
not act as Consolidation O ficer unless appointed to act as
such by Harcharan Singh. The affidavit of the State /does
not state that an order was passed and relies on the
notification. No doubt a notification was issued by
Harcharan Singh as late as May 3, 1962, appointing Qurkirpa
Singh as Consolidation Oficer with effect from November 4,
1961, but s. 14(2) only speaks of appointment of a
Consolidation Oficer and does not lay down that it shall be
by notification. 1In this respect it differs fromsone other
sections such as s. 20 of the Act

ML9 Sup. Cl/66-10

154
under which Settlement Oficers (Consolidation) are to be
appointed by notification. It is true that the origina

order appointing GQurkirpal Singh was not produced but there
is a presunption that he nust have been so appoi nted because
he would not act wthout a proper appointnent. The
notification which is produced would itself be redundant if
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an order appointing Gurkirpal Singh before he began to act
as Consolidation Oficer had, in fact, been passed. The

only defect is that the original order is not available but
as the petition was filed nore than three years after the
conpl etion of the consolidation the objection can hardly be
entertained in the face of the presunption under s. 114 of
the Indian Evidence Act. W would, therefore, not entertain
the objection. It is a noot point, however, whether
Harcharan Singh could nmake up his lapse (if any) by a
subsequent and a retrospective notification. As we do not
entertain the objection we do not consider that question.

As regards the second point it may be pointed out that on an
earlier occasion the Consolidation Act was challenged as
ultra vires the Constitution inasmuch as it sought to
deprive the | andhol ders of their property and Art. 31 was
i nvoked. Before the judgment of this Court could be
delivered the Seventeenth Amendnent of the Constitution came
into force. Counsel in that case were invited to reopen the
ar gunent if “they desired but " declined. The Court,

therefore, considered the validity of the Consolidation Act
and upheld it on the ground that it was a neasure of
agrari an reformand was protected even before Art. 31-A was
amended by the Seventeent h Amendnent Act. The judgment of
this Court is reported in Ranjit Singh and others v. State
of Punjab and others() and it expressly refrained from
maki ng any allusion to the Seventeent h Anmendnent. At the
hearing of this appeal no attenpt was nade to question the
Consolidation Act ‘and it nust, therefore, be assuned to be
validly enacted and to be constitutional

The question that remains is whether the appellant, who is a
smal |l | andhol der holding land within the ceiling  and has
| ost sone of it, is entitled to conpensation at market rate
as required by the second proviso to Art. 31-A as now
incorporated in the Constitution. To understand this we
shal | refer first to what is being done under t he
Consolidation Act and then consider whether the Act 1is
unsupportable in view of the second proviso to Article 31-
A(1) as contended. The Consolidation Act is passed to
provide for the conpul sory consolidation of agricultura

hol di ngs and to prevent their fragmentation. ~Section 18 of
the Act provides that notw t hstandi ng anythi ng contained .in
any law for the time being in force it shall be lawful ~for
any Consolidation Oficer to direct inter alia:

(1) [1965] 1 S.C. R 82.
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(a) that any | and specifically assigned for
any conmon purpose shall cease to be so
assigned and to assign any other land in._ its
pl ace;
(b)

(c) that if in any area under consolidation
no land is reserved for any conmpn purpose
i ncluding extension of the village abadi, or
if the land so reserved is inadequate, to
assign other land for such purpose.

Section 46 of the Consolidation Act enpowers the State

Government to nake rules for carrying out the purposes of

the Act and in particular to provide for
"(e) the manner in which the area is to be
reserved under section 18 and the nanner in
which it 1is to be dealt with and also the
manner in which the village abadi is to be
given to proprietors and non- proprietors
(including scheduled castes, Sikh backward
cl asses, artisans and | abourers) on payment of
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conpensati on or otherw se;"
In furtherance of this power two rules have been franed
which are nunbered 16(i) and 16(ii). These rules provide
for the reservation of the abadi for the proprietors as well
as the non-proprietors and for reservation of land for the
Gram Panchayat. On the present occasion we are concerned
with sub-rule (ii), which was added on April 9, 1957 by the
Punjab Governnent to the rules franed under the Act. It
reads :
"16(ii) In an estate or estates where during
consol i dati on proceedings there is no shani at
deh | and or such | and is consi der ed
i nadequate, - land shall be reserved for the
village Panchayat, under sectionl8(c) of the
out of _the conmon pool of the village at a
scal e prescribed by Governnent from tine to
time. Proprietary rights in respect of |[and,
so reserved (except the area reserved for the
extension of abadi of proprietors and non-
proprietors) shall vest in the proprietary
body of the estate or estates concerned, and
it shall be entered in the colum of ownership
of record of rights as (jum a malikan wa di gar
haqdar an arazi basab rasad ragba). The
managenent of such |and shall be done by the
Panchayat of the estate or estates concerned
on behalf of the village proprietary body and
t he Panchayat shall have the right to wutilize
the incone derived fromthe |and so, reserved
for the —commobn needs and benefits of the
estate or estates concerned.”
156
The rule was declared ultra vires by the Punjab H gh Court
in Mnsha Singh v. State of Punjab. (1) The sub-rule was,
however, saved by the second amendi ng Act (27 of 1960) which
gave legal cover to the sub-rule by including a definition
of "comon purpose” to the following effect
"2(bb) ' CommDn purpose’ neans any purpose in
relation to any common need, convenience or
benefit of the village and -includes the
fol |l owi ng purposes
(1) extension of the village abadi
(ii) provide income for the Panchayat of the
village concerned for the benefit~ of -the
village community;
(iii) village roads and paths; village drains;
village wells, ponds or tanks; village water-
courses or water channels; village bus stands
and waiting places; manure pits; hada  rori;
public latrines; cremation and burial grounds;
Panchayat Ghar; Janj Char; grazing - grounds;
tanning places; nela grounds; public places,
of religious or charitable nature; and
(iv) schools and playgrounds, dispensaries,

hospitals and institutions of |ike nature,
wat er works or tube-wells, whether such
school s, play grounds, di spensari es,

hospital s, institutions, waterworks or t ube-
wel | s may be managed and control |l ed by t he

State Governnent or not."
Si nul taneously a new section (s. 23-A) was inserted in the
Consolidation Act to the followi ng effect :-
"23- A As soon as a schene comes into force
the managenent and control of all | ands
assigned or reserved for common purposes of




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 13 of 18
the village under section 18 -
(a) in the case of comon purposes specified

in sub-clause (iv) of clause (bb) of section 2
in respect of which the nanagenent and contro
are to be exercised by the State Governnent
shall vest in the State Governnent; and
(b) in the case of any other common purpose,
shal |l vest in the panchayat of that village;
and the State Governnent or the Panchayat, as
the case may be, shall be entitled to appro-
(1) I.L.R [1960] 1 Punjab 589.
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priate the income accruing therefromfor the
benefit of the village community, and the
rights and interests of the owners of such
 ands shall stand nodified and extinguished
accordi ngly :
Provided that in the case of |and assigned or
reserved for the extension of village abadi or
manure pits for the proprietors and non-pro-

prietors of the village, such |and shall vest
in the proprietors and non-proprietors to whom
it i s given under t he schene of

consoli dation."
The preanble of /the Consolidation Act was also anended
suitably Al these anendnents were wth retrospective
effect.
The Punjab G am Panchayat Act, 1953 (4 of 1953) has been
passed to provide for better administration in_ the rura
areas of the Punjab by Panchayats. By 's. 19 of the
Panchayat Act various adm nistrative duties are-assigned to
t he panchayat which is to look after matters like
sani tation, drainage, supply of water, burial and cremation
grounds, public health, schools and hospitals etc. 'and in
particular it provides :
"(f) pounds for aninmals;
(n) the devel opnent of agriculture and
village industries, ~and the destruction of
weeds and pests;
(o) starting and naintaininga grain fund
for the cultivators and lending them seed for
sow ng purposes on such conditions as the G am
Panchayat nay approve;
(q) al l ot ment of places for preparation -and
conservation of manure;
(t) fram ng and carrying out schenes for the
i mproved met hods of cultivation and nanagenent
of land to increase production.”
The Punjab Legislature al so passed the Punjab Village Common
Lands (Regulation) Act (I of 1954) with the object of
regulating the rights in sham at deh and abadi deh. The
Regul ation Act vests all rights of rmanagenent in. the
sham at deh in the village Panchayat and in the land in the
abadi deh under a house owned by a non-proprietor. Section
4 |ays down how the Panchayat is to deal with the natters
and provides as follows
158
"Al'l lands vested in a panchayat by virtue of
the provisions of this Act shall be utilised
or disposed of by the panchayat for the
benefit of the inhabitants of the
vill age concerned, in the nmanner prescribed."
Section 6 provides:
"Any inconme accruing fromthe use and occupa-
tion of the lands vested in a panchayat shal
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be credited to the panchayat fund and shall be
utilised in the manner prescribed."
Section 7 finally provides as follows
" No per son shall be entitled to any
conpensation for any |loss suffered or alleged
to have been suffered as a result of comng
into force of this Act."
There is, however, on the statute book in the Punjab yet
another Act which is intituled Punjab Security of Land
Tenures Act, (10 of 1953) as amended by Act 57 of 1953 and
Act | | of 1955. By that Act security of Iland tenures,
fixing of areas for 'self-cultivation is provided and there
is confernent of rights on tenants to purchase |ands under
their cultivation fromlandhol ders.
These  Acts between them  therefore, provide for t he
establ i shnment of G am Panchayat which is to deal with the
sham at deh and to 1 ook after the social needs of a village,
yet giving security to the tenants and allow ng for
consol idation of holdings, wth a view to preventing
fragnment ation. The operation of these Acts is visible in
the facts of this case, because the sham at deh is altered
and more land is granted in the consolidation to the village
Panchayat ostensibly for the purpose of construction of
Panchayat Ghar and a school and for various other comon
purposes. No conpensation is paid for the lands which have
been taken away fromthe | andhol ders even though they claim
that their case is taken out of Arts. 31 and 31A and is
covered by the second proviso to Art. 31-A(1) of the
Constitution as franed by the Seventeenth Anendnent.
These articles were anmended by the First, the Fourth and the
Seventeenth Anendnents, but reference is nmade here to the
articles (omtting portions not rel evant to our purpose) as
they stand after the Seventeenth Anendnent
"31. (1) No person shall be deprived of his
property save by authority of |aw.
(2) No property shall be conmpul sorily
acquired or requisitioned save for a public
purpose and save by authority of l'aw  which
provi des for conpensation for the property so
acquired or requisitioned and either fixed the
anmount
159
of the conpensati on or specifies t he
principles on which, and the manner in which
the conpensation is to be determned and
given;, and no such law shall. be called in
guestion in any court on the ground that the
conpensation provided by that law is. not
adequat e.
(2A) VWhere a law does not provide for the
transfer of the ownership or ri-ght to
possessi on of any property to the State or to
a corporation owned or controlled by the
State, it shall not be deermed to provide for
the conpul sory acquisition or requisitioning
of property, notwithstanding that it deprives
any person of his property.
31A. Saving of laws providing for acquisition
of estates, etc.
(1) Notwi t hst andi ng anything contained in
article 13, no law providing for---
(a) the acquisition by the State of any
estate or of any rights therein or t he
extingui shment or nodification of any such
rights, or
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shal | be deened to be void on the ground that
it is inconsistent with, or takes away or
abridges any of the rights conferred by
article 14, article 19 or article 31

Provi ded further that where any | aw nakes any
provision for the acquisition by the State of
any estate and where any |and conpri sed
therein is held by a person under his persona

cultivation, it shall not be lawmful for the
State to acquire any portion of such land as
iswithinthe ceiling limt applicable to him
under any law for the time being in force or
any building or structure standing thereon or
appurtenant. thereto, unless the law relating
to the acquisition of such land, building or
structure, provides for paynment of conpensa-
tion~ at arate which shall not be less than
t he mar ket val ue thereof.
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(2) In this article,-

(a) t he expressi on- "estate" shal I, in
relation to any local area, have the sane
meani ng- as that expression or its | oca

equi val ent “has in the existing lawrelating to
land/ tenures in force in that area and shal
al so incl ude-
(i) any jagir, inam or nuafi or ot her
simlar grant and in the States of Madras and
Keral a, -any janmamTright;
(ii) any land held under ryotwari settlenent;
(iii) any - ].and held or let for ~purposes of
agriculture or for purposes ancillary thereto,
including waste land, forest land, land for
pasture or sites of buildings and ot her
structures occupied by cultivators of lIand,
agricultural |abourers and village artisans;
(b) the expression 'rights’, inrelation to
any estate, shall include any rights vesting
in a proprietor, tenure-holder, raiyat, under-
raiyat or other internediary and any rights or
privileges in respect of |and revenue."
The case of the appellant is that under the 2nd proviso to
Art. 31-A(1l), he is entitled to conpensation because |and
under his personal cultivation is an estate, and | and wi thin
the ceiling limt cannot be acquired w thout ~payment of
conpensation which is less than the narket. ~value of his
l and, notwi thstanding any | aw enabling acquisition of |and
for the Panchayat. The State contends that no | and has been
acquired because all lands continue to be recorded in the
nanes of the owners in proportion to the area originally
hel d by them as provided by rule 16(ii) and the lands are to
be wused for the benefit of the proprietors. The appell ant
contends that this is acquisition all the same. A question
thus arises : what is neant by ’'acquisition” and ’'to
acquire’ in the second proviso?
To deternine the correct neaning it is necessary to view
Articles 31 and 31-A together. The State seeks to establish
a contrast between acquisition and requisition and contends
that "acquisition" neans a total deprivation of the property
for all time and "requisition® neans either a partia
deprivation or deprivation for atime. It submts that by
the former there is a change of ownership and by the latter
a change in possession or enjoynent without a change in
ownership. This contrast the State seeks to establish
161
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from the way in which the words "acqui sition" and
"requi sition" and "acquired" and "requisitioned" are used in
juxtaposition in the two Articles. W have, therefore, to
exam ne the scheme of the two Articles to see if they throw
any |light upon the matter.
Before this is done it nmay be admitted that the distinction
between "acquisition" and "requisition" is a real one and
legislative practice in the past has clearly provided
separately for acquisition and requisition in Acts which
were even nanmed acquisition and requisition Acts. The
distinction was also nmade by the Governnent of India Act,
1935. Legislative practice, however, uniformis not always
concl usive. W must discover fromthe Constitution itself,
how the words are to be understood. Wat then are the
i ndi cations in the Constitution?
The first indicationis in the legislative entry No. 42 in
Li st 3 (Seventh Schedul e) ~which was added by t he
Constitution Seventh Anendnent.  Before the Amendnent the
entry read :
"42. Principles on which conmpensation for
property acquired or-requisitioned for the
pur poses of the Union or of a State or for any
ot her public purpose is to be determ ned, and
the form and the nmanner in which such
conpensation is to be given."
The entry now reads "Acquisition and requisitioning of
property". These entries give an  indication that the
Constitution continues to nake a distinction between the two
terns. Next Art. 31 begins by laying down in  clause (1)
that no person shall be deprived of his property save by
authority of law and goes on to say incl. (2) that no
property shall be conpulsorily acquired or- requisitioned
save for public purpose and save by authority of |law which
provides for compensation for the property so acquired or
requi sitioned and either fixes the anbunt of conpensation or
specifies the principles on which and the nmanner in which
the conpensation is to be deternined and given. The words
of the article refer to acquisition and requisition of
property. Clause 2(A), which was added by the 'Fourth
Amendnent, uses different phraseology. This clause says
that where a |aw does not provide for the transfer  of
ownership or right to possession of any property to - the
State or to a corporation owned or controlled by the State

it shall not be deened to provide for the conpulsory
acqui sition or requisitioning of property,- notw thstandi ng
that it deprives any person of his property. Thi's neans

that property shall not be considered to be conpulsorily
acquired or requisitioned unless the |aw provides for. the
transfer of the ownership or right to possession to the
State or to a corporation owned or controlled by the State
The Gram Panchayat is a local authority and by virtue of the
definition of "State" in Art. 12 stands included in that

term Therefore, a law providing for the transfer of
ownership or right to possession to
162

the G am Panchayat is for the purposes of Art. 31-A(1) and
(2), a law providing for the conpulsory acquisition or
requi sitioning of the property.

The contention of the State is that in Art. 31(2A) we get
the :clue to the neanings of the words "acquisition" and
"requi sition" and that the forner indicates the transfer of
ownership and the latter the transfer of the right to
possessi on. It is, therefore, submtted that the transfer
of the use of the land to G am Panchayat with the ownership
still in the cultivators (as is shown by the entry of their
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nanes as owners of shaml at deh) and use of the land for
their benefit indicate a requisitioning of the Iands, that
is to 'Say, a transfer of the right to possession nerely and
not acquisition, that is to say, transfer of ownership. The
conclusion is thus drawn that inasmuch as the second proviso
speaks of acquisition and not requisition, it cannot apply
to the case of the appellant and persons |like him who are

still regarded as owners of the |ands although they may be
deprived of the imrediate right to possession by the handing
,over of land to the Panchayat for managenent. It is urged

that such persons are not entitled to the advantage of the
second proviso since their land is not acquired as
contenpl ated therein. W , cannot accept this argument.

Article 31-A deals wth a special subject, nanely, the
saving of laws providing for acquisition of "estates’. This
article saves any |law froman attack under Arts. 14, 19 and
31 provided it is for the acquisition by the State of an
estate ~or  of any rights therein or the extinguishment or
nodi fication ~of any such rights. It will be noticed that
here the —article does not refer to property as such, but
speaks of an estate as defined in the Article and also of
rights in the estate. Estate is defined to include, anong
ot her things, " any land held or let for purposes of
agriculture or for purposes ancillary " thereto, including
waste land, forest Jland, land for pasture or sites of
buil dings and other /structures occupied by  cultivators of

| and, agricul tural | abourers and- village artisans".
Appl ying the definition, the | ands under cultivation nust be
regarded as 'estates’. Now theintention wunderlying Art.

31-Ais to give protection to State action against Arts. 14,
19 and 31 so long as the acquisition is by the State of any
estate or of any rights therein or the extinguishnment or
nodi fication of any such rights. To this protection there
is only one exception and that is to be found in the 'second

proviso. It is that [and under the personal cultivation of
any estate holder of any kind which is within the ceiling
l[imt applicable to such person, shall not be acquired,
unless at least market value of the land is ‘given as
conpensati on. Such land can be acquired but only on
conpensation which is not |ess than the market val ue. The

word "acquisition" used in the proviso nust take its col our
from the sane word used earlier and not fromthe word as
used in the earlier article in juxtaposition with the
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word requisition. The word must denote not only the
acqui sition of ownership, that is to say, the entire bundle
of rights, but also acquisition of some rights particularly
an acquisition which | eaves the person an owner in name
only.

Article 31-A it is subnitted by the State, introduces two
further concepts, viz., extinguishnment of rights and
nodi fication of rights. |In the case of extinguishment, if
all the rights in the property are extinguished, the result
woul d be nothing else than acquisition. For, no property
can renain in suspense without the rights therein being
vested in soneone or the other. |In this case the property
goes to the Panchayat which is included in State’. In the
case of nodification of rights all the rights of ownership
remai n in the owner except that they would be

nodi fied by some statutory provisions. In such a

case the conception either of acquisition orrequisition may

not apply. In the present case bits of properties are

being taken fromthe |ands belonging to the appellants and
others and are thrown in a conmon lot. The ownership is
supposed to be vested in a proprietary body consisting of
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several proprietors. The statute provides that though
ownership is vested in the said proprietary body the
managenment of the |land would be with the Panchayat. The only
obligation thrown on the Panchayat is that the incone
arising from such |and should be utilized for the conmon
benefit not only of the proprietors but also of non-
proprietors in the Panchayat area. The result of these
provisions is (1) that a proprietor is undoubtedly deprived
of his property howsoever snall a proportion it nmay be
thereof; (2) the ownership in such a property is transferred
to another body which wunder the statute is an entity
different from the proprietor hinself; (3) though the
ownership is vested in such a proprietary body all rights
wi thregard to the managenent and i ncone thereof are vested
in aPanchayat; and (4) the benefit of the income from such
| ands goes not to the proprietor but to all t he
proprietors as well as non-proprietors in the Panchayat
area. Al'though the property is not actually vested either in
the State Governnent or the Panchayat a device is being
nmade in the Act to escape the concept or ,acqui sition

to avoi d the paynent of conpensation required under t he
second proviso to Art. 31A |In substance and in effect this
is nothing but a col ourabl e use of the provisions of Art.
31- A bynmaking out a case of nodification of rights when
there is in realityan “acquisition, mainly for the sake of
avoi di ng compensati on.

Therefore, when the State acquires alnost the
entire bundle of rights, it is acquisition within the second
provi so and conpensation at market rates nust be given. It
is not at all difficult to determ ne this conpensation. The
total land of the hol der must be assessed at nmarket value
and the value of the dinunition of the area determn ned
proportionately. The appellant is thus entitled to
conpensation and he cannot be deprived of |and wthin
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his ceiling without payment of conpensation calculated in
the manner indicated. It is adnitted that his |and has been
reduced to sonething |ess than the ceiling applicable to
hi m

It is contended that what is acquiredis a small bit from
each | andhol der and that is not of rmuch significance. W do
not know what rule is in contenplation. If it is the de

mnims rule, we can only say that it wuld be a nost
unsatisfactory npde of avoidance of the constitutiona
provi si on. What is a small bit is a very  vague and
uncertain expr essi on. The safe rule i's t hat t he
Constitution means what it says, that is, land wthin the
ceiling is not to be touched unl ess conpensation at nmarket
rate is given. W would, therefore, reject the plea that we
should ignore these snall bits of |and especially ~as/  they
will be wused for the general good and wll confer sone
benefit al so upon those who will |ose them
We woul d accordingly allow the appeal with costs.

ORDER
In accordance with the Qpinion of the mpjority Cvil Appea
No. 1018 of 1966 is dismi ssed without costs.
V. P. S
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