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A. K MATHUR, J.

1. In all these appeals, identical questions of |aw are involved,
therefore, they are disposed of by this common order. For the
conveni ent di sposal of these appeals, the facts given in C A No.5663
of 2002 (A K. Narayanan Kutty & Os. V. State of Kerala & Os.) are
taken into consideration.

2. The common factsin this batch of petitions is that the Pu*
blic Service Comm ssion started the process of recruitnment of 40

direct recruits to the cadre of Excise Inspectors in the year 1988 and
the applications were called for in 1989 and the select |ist-was
published on 12.6.1992. Note 3 was added to Rule 5 of 'the Keral a

State and Subordi nate Services Rules, 1958 (hereinafter to be

referred to as the 'Rules of 1958 ) on 5.12.1992. Wit petitions were
filed claimng that direct recruitnent can be made only for 10 posts
and not for 40 posts and recruiting 40 persons directly would
adversely affect the claimof pronotion of the appellants and simlarly
situated. The wit petitioners clained that-they were entitled to a wit
of mandamus directing the respondents to nmake appoi ntnments only in
accordance with the ratio fixed under the Special Rules for direct
recruitment and pronotees and further prayed that the State of

Kerala be directed to report all the vacancies of Excise Inspectors

i ncl udi ng those occupied by the pronotees to the Kerala Public
Service Commission ( hereinafter to be referred to'as the

Conmi ssion’) for filling up the vacancies in accordance with the

Rul es. The service conditions of the Excise Inspectors are governed

by the Special Rules for the Keral a Excise and Prohibition

Subordi nate Service Rules, 1974 (hereinafter to be referred to as the
"Rul es of 1974'). These Rul es have been franed in exercise of

power conferred by sub-section (1) of Section 2 of the Kerala Public
Services Act, 1968 (hereinafter to be referred to as the 'Act of 1968")
read with Section 3 thereof and in supersession of all the existing
rules and orders on the subject. Therefore, these Rules of 1974 came
to be framed under the purported exercise of the Act of 1968. The
constitution of the service so far as the following categories of

O ficers nanely; (1) Excise Inspectors, (1A) Assistant Excise

I nspectors, (2) Excise Preventive Oficers, (3) Excise Guards and (4)
Drivers is governed by these Rules. The nethod of appointment as
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Exci se Inspector is by direct recruitment or by pronotion from
category (1A) and recruitnent by transfer from anong Upper Division
Clerks enployed in the Excise Departnment and it further provided

that every fourth vacancy in the category shall be filled or reserved to
be filled by direct recruitment. It is this provision which is relevant for
our purpose. The pronotion of Excise Preventive Oficers is fromthe
post of Excise Guards and there also the ratio is 1: 3 between the
graduat es and non-graduates. Here also the pronotion is by way of
direct recruitment or by pronotion fromcategory (3) and a further
provisio is added that every fourth vacancy in the category shall be
filled or reserved to be filled by direct recruitnment. The whole litigation
started by one Excise Preventive Oficer for pronotion to the post of
Exci se I nspector challenging the direct recruitnent. In that wit
petition his contention was that direct recruitment should be confined
to 25 per cent of the cadre strength only in view of Note 3 to Rule 5 of
the Rules of 1958 and the direct recruitnent beyond that percentage
woul d adversely affect the claiimof the pronptees. Learned Single

Judge allowed the original petition and gave a declaration that the
direct recruitnent to the cadre of Excise Preventive O ficer must be
confined tothe ratio as applicable to the cadre strength and not to
the existing vacancies. Learned Single Judge followed the dictum

laid down by this Court in S.Prakash & Anr. V. K MKurian & Os.

[(1999) 5 SCC 624]. It was contended before the Division Bench that

the Excise Rules are different fromthe Kerala Agricultural Incone

Tax and Sal es Rul es which was the subject matter before this Court

and therefore, this case was sought to be distinguished and it was
contended that no percentage was fixedi.e. as in the present case
fourth substantive vacancy should be filled or reserved to be filled by
direct recruitment. The Division Bench held that every fourth
substanti ve vacancy shall be filled or reserved to be filled by direct
recruitnment itself neaning thereby 25 percent of the posts are to be
reserved to be filled up by direct recruits ~and no different neaning
could be attributed to the Special Rules and therefore, the dictumlaid
down in S. Prakash & Anr. (supra) was followed and all the three
contentions were disnm ssed by the Division Bench of the H gh Court.
Aggri eved against this nunber of petitions were filed fromtine to

time before this Court. However, we are concerned with the |ega

subm ssi on made by M.P.S. Patwal ia, |earned senior counsel and

others that the Excise Rules are special Rules and they w |l prevai
and not the general Rules, known as Kerala State and Subordi nate
Services Rules, 1958 and the Note 3 appended to Rule 5 of these

general Rul es.

3. M. Patwalia, |earned senior counsel for the appellants took us
through the Special Rules for the Kerala Exci se and Prohibition

Subordi nate Service Rules, 1974 and al so the Kerala State and

Subordi nate Services Rules, 1958 and submitted that the Excise

Rul es of 1974 were framed under the Act of 1968, when the Act had

been framed by the State Legislature then the Rul es franmed under
proviso to Article 309 of the Constitution cannot hold the field and the
Rul es whi ch have been framed under the Act passed by the State

Legi sl ature shall prevail. It was contended that the Rules of 1958
were franmed under proviso to Article 309 of the Constitution and
therefore, they will not govern the service conditions of the appellants

and the Rules of 1974 which have been franed in exercise of power

under the Act of 1968 will hold the field. As per the Rules of 1974
every fourth vacancy is to be filed by direct recruitnment. Therefore, it
was contended that every fourth vacancy in the cadre of Excise

I nspectors or Excise Preventive Oficers has to be filled up by the
direct recruitment. Learned senior counsel for the appellants
submitted that every fourth vacancy should be construed as

appearing in the Rules of 1974, nmeaning thereby as and when the
recruitnent to the post of Excise Inspectors and Excise Preventive
Oficers is held, the fourth vacancy should go to the direct quota and
the remaini ng vacanci es should be filed up by pronotion.
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M.Patwalia tried to distinguish the decision in S. Prakash & Anr
(supra) that the recruitnent made under the Rules to the post of
Sales Tax O ficer in the case of S. Prakash *& Anr. (supra) was
governed by different Service Rules and that judgnent cannot hol d
good so far as these Special Rules are concerned.

4, However, in order to understand the controversy invol ved
inthe matter, it will be necessary to refer to various Rules which have
been framed by the State of Kerala fromtime to tinme. Under proviso
to Article 309 of the Constitution, the State CGovernment has power to
frane Rules till the State Legislature passes the Act. Article 309 of
the Constitution reads as under:

" 309. Recruitnent and conditions of
service of persons serving the Union or a
State. - Subject to the provisions of this
Constitution, Acts of the appropriate Legislature
may regulate the recruitnent, and conditions of
servi ce of persons appointed, to public services
and posts in connection with the affairs of the
Union or of any State :

Provided that it shall be conpetent for the
President or such person as he may direct in the
case of services and posts in connection with the
affairs of the Union, and for the Governor of a
State or such person as he may direct in the case
of services and posts in connection with the-affairs
of the State, to nake rules regulating the
recruitnment, and the conditions of service of
persons appoi nted, to such services and posts
until provision in that behalf is nmade by or under an
Act of the appropriate Legislature under this article,
and any rules so nmade shall have effect subject to
the provisions of any such Act."

Under purported exercise of power under Article 309 of the
Constitution, the State Government framed an Act known as the
Keral a Public Services Act, 1968. The preanble of the Act reads as
under :

" Preanmble.- Wereas it is considered
necessary that the recruitnment, and conditions of
servi ce of persons appointed, to public services
and posts in connection with the affairs of the
State of Kerala should be regulated by an Act of
the Kerala State Legi sl ature;

Be it enacted in the Nineteenth Year of the
Republic of India as follows: -

1. Short title and comencenent. -
This Act nay be called the Kerala
Public Services Act, 1968."

Section 2 lays down that the Government may nake rul es either
prospectively or retrospectively to regulate the recruitnent, and
conditions of service of persons appointed, to public services and
posts in connection with the affairs of the State of Kerala. Section 3
provi des continuance of existing Rules framed by State under proviso
to Article 309 which is relevant for our purpose reads as under

" 3. Continuance of existing rules.- Al rules
nmade under the proviso to article 309 of the
Constitution of India, regulating the recruitnment,
and conditions of service of persons appointed, to
public services and posts in connection with the
affairs of the State of Kerala and in force
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i medi ately before the 17th Septenber, 1968, shal

be deermed to have been nade under this Act and

shall continue to be in force unless and until they
are superseded by rules made under this Act."

Therefore, now all the Rules under this Act will have to be franed by
State. So long as State Legislature does not pass the Act, State can
franme rul es under proviso to Article 309 of the Constitution. But the
nmoment the State Governnment frames an Act then the power of the

State CGovernnent to frame the Rul es under provisions to Article 309

of the Constitution conmes to an end. But one thing may be noted

here that by virtue of Section 3 all the Rules which have been framed
under proviso to Article 309 of the Constitution regulating the
recruitnent, and conditions of service of persons appointed to public
services and posts in connection with the affairs of the State of Kerala
were deened to have been nade under these Rules. The result of

this is that all the Rules which had been franed by the State of Keral a
under proviso to Article 309 of the Constitution have been saved and
they are continued and deened to continue under the Act of 1968.

The general Rul es which were in existence governi ng the service
conditions of persons appointed, to public services and posts in
connection with the affairs of the State of Kerala i.e. the Kerala State
and Subordi nate Services Rules, 1958 shall be deened to have been

i ssued under this Act by legal fiction. " These were the rules of
general governance,/ which used to apply to all the services & post

under the State of Kerala. They were of ‘general applications. Rule 2
which is of general rules laid down that these rules will govern al

hol der of posts whether tenporary or permanent under the State. It
further [lays down that the special rule shall govern the specia
services and these Rules i.e. the general rules will only govern to the
extent that they are not inconsistent with the special Rules. Rule 2
reads as under:

"2, Rel ation to the Special Rules.- If
any provision in the general rules contained in the
Part is repugnant to a provision in the Specia
Rul es applicable to any particular service
contained in Part Ill, the latter shall, in respect of
that service, prevail over the provision in the
general rules in this part."

Rule 5 which deals wth the nethod of recruitnent reads as under

" 5. Method of recruitnment.- Were the
normal nethod of recruitment to any service,
class or category is neither solely by direct
recruitment nor solely by transfer, but is both by
direct recruitment and by transfer-
(a) the proportion or order in which the
Speci al Rul es concerned may require
vacancies to be filled by persons recruited
direct and b those recruited by transfer shall be
applicable only to substantive vacancies in the
per manent cadre;
(b) a person shall be recruited direct only
agai nst a substantive vacancy in such
per manent cadre, and only if the vacancy is one
whi ch should be filled by a direct recruit under
the Special Rules referred to in clause (a); and

(c) recruitment to all other vacancies shall be
nmade by transfer.
[ Note .- (1) Al permanent vacanci es and

tenmporary vacanci es except those of short
duration shall be treated as substantive
vacanci es.
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(2) Leave vacanci es and vacanci es of

I ess than 6 nonths’ duration shall be treated as
vacanci es of short duration]

[ (3) Wienever a ratio or percentage is fixed for
di fferent methods of recruitnent/ appointnent to
a post the number of vacancies to be filled up by
candi dates from each nethod shall be deci ded

by applying the fixed ratio or percentage to the
cadre strength of the post to which the
recruitment/ transfer is made and not to the
vacancies existing at that tine.]

Rul e 5 says that normal nmethod of recruitnent to any service, class

or category is neither solely by direct recruitment nor solely by
transfer, but is both by direct recruitnent and by transfer and the
proportion can be | aid down by the special Rules which is normally
reflected fromRule 5 (a). Rule 5(b) further provides that a person
shal |l be recruited direct only against a substantive vacancy in such
per manent ‘cadre, and only if the vacancy is one which should be

filled by adirect recruit under the Special Rules referred to in clause
(a) and it is provided in clause (c) of Rule 5 that recruitnent to al
ot her vacanci es shall be nade by transfer. But Note.-(3) further says
whenever a ratio or percentage is fixed for different methods of
recruitment/ appointment to a post the number of vacancies to be
filled up by candi dates from each nethod shall be decided by

applying the fixed ratio or percentage to the cadre strength of the
post to which the recruitment/ transfer is made and not to the
vacanci es existing at that tine neaning thereby in order to decide
the proportion the entire cadre strength of the service has to be taken
into consideration and not the vacancies existing at that tine.
Therefore, as per the schenes of the general Rules it is provided
that what shall be the proportion between the direct recruit and
promotion or transfer that has to be l'aid down by the Special Rules
and at the tinme of recruitnent one has to see the proportion which is
to be maintai ned between the direct recruit and promption or transfer
on the basis of the total cadre strength and not to the vacancies
existing at that point of tine. To illustrate this point what it conveys is
that one has to see the cadre strength of the service and the
proportion laid down in the Special Rules and that proportion has to
be mai ntai ned by taking the entire cadre strength into consideration
and not the vacancies. Therefore, determ nation of the posts agai nst
the direct recruit and promotion/ transfer —has to be made | ooking to
the cadre strength of the service and not |ooking to the vacancies
whi ch are sought to be advertised. The Departnent has to work out

the total cadre strength and then work out-if the ratio is 25 percent by
direct recruitnment and 75 percent by pronotion. Then they will 'take
into consideration whole cadre as to how many persons are already
wor ki ng agai nst direct recruitment quota and how many persons are
wor ki ng agai nst pronotion quota and thereafter they will take a
deci si on how nuch of vacancies will be advertised for direct recruits
and how much of vacancies will be retained for promption. It is not
correct to contend that ratio between direct and pronption quota is
to be worked of the existing vacancies de hors the cadre strength.

5. Now, |et us exam ne the Rules which govern the service
conditions. The recruitnment and pronotion to the post of Excise

I nspect or and Exci se Preventive Inspector is governed by the

Keral a Exci se and Prohibition Subordinate Service Rules, 1974. Here

as nmentioned above, the recruitment for the post of Excise |nspector

is governed by the provision which says that every fourth substantive
vacancy in the category shall be filled or reserved to be filled by direct
recruitment and |likewi se in the cadre of Excise Preventive Oficers.

Rule 2 of the Rules of 1974 deals with the appoi ntnment of various
categories and method of appointnent which reads as under
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2. Appointment.- Appointnment to the various categories shal
be made as fol |l ows: -

Cat egory Met hod of appoi nt ment
(1) (2)
1. Exci se I nspectors (1) Direct recruitment, or
(2) Promoti on from category 1A
(3) Recruitnment by transfer from

among Upper Division

Clerks enployed in the

Exci se Depart nent

Provi ded that every fourth
vacancy in the category
shall be filled or reserved
to be filled by direct
recruitnent.

XX XX XX

Note 1:- ~/Ladies shall not be eligible to be

consi dered for appointnent to vacanci es other than

in the Ofices, Pharnmaceuticals, Distilleries,
Breweries, Wneries and Bonded Warehouses

i nvol ving no outdoor work, in view of the arduous

and special nature ~of the duties and responsibilities
attached to ot her posts.

Note 2:- For the purpose of appointnments by
promoti on and by transfer the category of Excise
I nspectors shall be a selection category.

1A Assi stant Exci se | nspectors. Pronotion from category 2

Note: - Pronotion fromcategory 2 shall be nade in
the ratio of 1 :3 between graduates and non-
gr aduat es.

Provi ded that no senior graduate shal
be superseded by a junior non-
graduate in inplenenting the ratio.

2. Exci se Preventive (1) Direct recruitment, or
Oficers (2) Promoti on from Category 3.

Provi ded that every fourth substantive
vacancy shall be filled or reserved to be
filled by direct recruitnent:

Provi ded further that the remaining
vacanci es shall be filled by pronotion
from anong Exci se Guards possessing
the mnimum qualification of the
S.S.L.C. standard and those who do not
possess this qualification in the ratio of
1:1.
3. Exci se Quards (i) Recruitnent by transfer from anong
menbers of the Last Grade Service
enpl oyed in the Excise Departnent,
and
(ii) Direct recruitment.

Note :- (1) Recruitnment to the post by direct
recruitnent and by transfer shall be nade by the
Kerala Public Service Comi ssion

(2) 90 per cent of the vacancies shall be filled or
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reserved to be filled by direct recruitnent and the
remai ning 10 per cent of the vacancies shall be
filled by transfer from nenbers of the Last G ade
Service enployed in the Departnent, who possess

the required qualification. In the absence of
qualified | ast grade enpl oyees in the Departnent

for such transfer the vacancies shall be filled up by
direct recruitnent.

XX xx. "

Therefore, as per these Rules every fourth substantive vacancy is to
be filled or reserved to be filled by direct recruitnent.

6. M . Patwal'i a, |earned senior counsel for the appellants

along with ot her senior counsel submtted that every fourth vacancy

has to be filled up by direct recruitment de hors the cadre strength.

M. Patwal'ia submtted that Note (3) to Rule 5 of the General Rules

whi ch i s of general application cannot be nmade applicable to these

Speci al Rul es. Learned senior counsel submitted that these specia

rul es override the general rules and invoked the principle of

"CGeneral i abus speciali derogant ’ ( i.e. special things derogate from genera
things). Learned senior counsel further submtted that since the Act

of 1968 was pronul gated by the State and these special Rules had

been franed in exercise of the power under sub-section (1) of

Section 2 of the Act of 1968 read with Section 3 superseding al

exi sting Rules, therefore, this proviso which is specially neant for

recrui tment of these services w ll govern and not  the general rules

which was franed in exercise of proviso to Article 309 of the

Constitution. In this connection, |earned senior counsel on the

principle of ' special rules override the general rules’ invited our
attention to the follow ng decisions of this Court,

(i) [ (1985) 4 SCC 645]

S.C Jain v. State of Haryana & Anr.

(ii) [ (2002) 6 SCC 127]
Chandra Prakash Tiwari & Ors. V.
Shakunt al a Shukla & O 's.

(iii) [(2003) 7 SCC 110]
D.R Yadav & Anr. V. R K Singh & Anr.

and tried to distinguish the judgnent of this Court in S. Prakash &
Anr. (supra). Learned senior counsel submitted that Note (3) to Rule 5
of the Rules of 1958 was framed under proviso to Article 309 of the
Constitution and that note cannot override the provisions of the
Special Rules as the same is repugnant with that of the proviso to
Rule 2 of the Rules of 1974 as the Rules of 1974 were framed under

the Act of 1968, therefore these Rules will prevail and not the genera
Rules. In this connection, |earned senior counsel submitted that Rule
2 of the Rules of 1958 which contenplates that in case of specia

Rul es having been franed and if there are repugnant to that of

general Rules, these Special Rules will prevail. The argunent of

| ear ned senior counsel is very attractive but after deeper exam nation
of the matter, we find that the argunent of |earned senior counsel is
not sustai nabl e because he has ignored the notification by which

Note (3) to Rule 5 was inserted in the Rules of 1958. It may be
relevant to nention here that Rules of 1958 were al so saved by

virtue of Section 3 of the Act of 1968 which clearly says that all the
Rul es whi ch had been framed under proviso to Article 309 of the
Constitution shall be deenmed to have been framed under the said

Act and Not (3) which was appended to Rule 5 of the Rules of 1958
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was al so franed under the purported exercise of power under
Section 2 of the Act of 1968. The notification by which this Note (3)
to Rule 5 of the Rules of 1958, was brought into force reads as under

" SR O No0.194/93.- In exercise of the
powers conferred by sub-section (1) of section 2 of
the Kerala Public Services Act, 1968 ( 19 of 1968)
read with section 3 thereof, the Governnent of
Keral a hereby nmake the following rules further to
amend the Kerala State and Subordinate Services
Rul es, 1958, nanely: -
1. Short title and commencenent.- (a) These
rules may be called the Kerala State and
Subor di nate Services (Amendnent) Rules, 1992.
2. Amendnment of the Rules.- In Part Il of the
Keral a State and Subordinate Services Rul es,
1958, in rule 5 after Note "(2)" , the follow ng Note
shal | be added, nanely: -
" (3) Whenever a ratio or percentage is fixed for
di fferent nmethods of recruitnent/ appointnment to a
post the number of vacancies to be filled up by
candi dates from each nmet hod shall be deci ded by
applying the fixed ratio or percentage to the cadre
strength of the post to which the recruitnent/
transfer is nmade and not to the vacanci es existing
at that tinme. " "
By virtue of this anmendnent which has been brought out under the
Rules of 1958 it clearly transpires that this Note (3) was not franed
under the exercise of power under proviso to Article 309 of the
Constitution. In fact, learned senior counsel gave us an inpression
during the course of argunent that this Note (3) has been franmed in
exerci se of power under proviso to Article 309 of the Constitution but
that inpression is now renmoved after perusing the notification which
has been issued under the Act of 1968. Had that not been the
position, then perhaps the argument of |earned senior counsel for the
appel | ants woul d have survived but after going through the
notification it becones absolutely clear that Note (3) which was
inserted in the Rules of 1958 in 1992 was subsequent 'to the Rul es of
1974 and this notification is of 1992 i.e. subsequent in point of tine
and this having been issued under the Act of 1968, therefore, the
Rul es of 1958 whi ch have al ready been deened to have been made
under the Act of 1968 and t he anendnent which has been brought
out by appending Note (3) is also under the Act of 1968.  As such
the argunent of |earned senior counsel cannot now survive. The
Rul es of 1958 are of general nature which clearly stipul ates that
cadre strength has to be taken into consideration for maintaining the
ratio in the Special Rules, neaning thereby these Rul es which have
cone into being in subsequent point of tine under the Act of 1968,
will hold the field and these rules are not repugnant to the Rul es of
1974. The Rules of 1974 only laid down that every fourth substantive
vacancy shall be filled or reserved to be filled by direct recruitment
and now on reading of this Note (3) along with the Rules of 1974
harmoni ously then it comes to, at the time of determination of fourth
substantive vacancy one has to maintain the ratio or percentage  of
the cadre strength of the posts to which the recruitment is made and

not to the existing vacancies at that time. |f we construe the whole
thing in this Ilight and read the service rules in a harnoni ous manner
then the desired result can be achieved. |If the interpretation which

sought to be given by |earned senior counsel for the appellants is to

S

be accepted, then it is likely to disturb the ratio in the cadre strength.
If every tine vacancy is to be filled up and in that fourth vacancy has

to go to the direct recruit then the proportion which is maintained
25% and 75 % is likely to be disturbed. A rough chart of the
vacanci es has been given to us fromwhich it appears that as per the

. e.
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proviso that every fourth vacancy is to be filled up by direct
recruitnment, then it appears that on the basis of the total cadre

strength as on 1.1.2008, i.e. 310 and if 75 %is to go to pronptees
and 25%to the direct recruits, it appears that there are already 105
prombtee Officers existing in this cadre strength. The percentage of
pronot ee Excise Inspectors as on date will be 34 % and nunber to

be reserved for direct recruitnment as on date as per the calculation
by the appellants, will be 205, then as on date the direct recruits wll

becone 66 % |f the contention of |earned senior counsel for the

appel lants is to be accepted, then naturally at every tinme when

vacancy arises, and the fourth vacancy is to be filled up by direct
recruits then the proportion is likely to be disturbed. That is not the
intention of the Rules. Wen the Rules say that every 4th vacancy is

to be filled up by direct recruit that neans that the ratio is 25% by
direct recruitnment and 75 % by pronotion. W cannot ignore the

intention of the Rules that the proportion of 1. 4 is to be maintained
i.e. the 4th vacancy has'to be filled up by direct recruit then that ratio
could only be maintained if the entire cadre strength of the service is
taken into consideration. If every fourth vacancy is to be all owed then
this proportion is likely tobe disturbed and that was not the intention
of the franers of the Rules. Therefore, the contention of M. Patwalia

| earned seni or counsel for the appellants cannot be accepted.

7. This Court in S. Prakash & Anr. (supra) referring to
various Acts on the subject with relation to this service has observed
as follows :

" 14. From the af oresaid
di scussion, it is clear that if the intention of the
rul e- maki ng authority was to establish a rule of
uni versal application to all the services inthe
State of Kerala for which the Special Rules are
nmade, then the Special Rules will give way to
the General Rules enacted for that purpose.
This has to be found out fromthe l'anguage
used in the rules which may be express or by
inmplication. If the |anguage is clear and
unqual i fi ed, the subsequent General Rule would
prevail despite repugnancy. If the intention of
the rul e-naking authority is to sweep away al
the Special Rules and to establish a uniform
pattern for conputation of the ratio or
percentage of direct recruits and by transfer, in
such a case, the Special Rules will give way. On
the basis of the aforesaid settled principles, |et
us interpret Rule 5 as well as Note (3) and the
nmet hod of recruitment prescribed under the
Special Rules. Rule 5 quoted above provides
the method of recruitnent to any service, class
or category where the nethod of recruitnment is
neither solely by direct recruitment nor by
transfer but is both by direct recruitnment and by
transfer. It is nade specifically applicable to the
"Special Rules". Cause (a) provides that the
proportion or order will be applicable only to
substantive vacanci es in permanent cadre;
clause b) provides that direct recruitnent shal
be only agai nst substantive vacancy in
per manent cadre; and recruitnent to all other
vacanci es shall be nmade by transfer. Notes (1)
and (2) provide that all permanent vacancies
and tenporary vacanci es except those of short
duration shall be treated as substantive
vacancies. Note (3) specifically provides that
"whenever" a ratio or percentage is fixed ( in the
Special Rules) for different methods of
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recruitment to a post, the nunmber of vacancies
to be filled up by candi dates from each nethod
is to be decided by applying a fixed ratio or
percentage to the cadre strength of the post to
which the recruitment is made and "not to the
vacancies existing at that tine". Therefore, the
entire Rule 5 deals with the Special Rules which
provide for filling up of the vacancies to any
service, class or category by direct recruitnent
and by transfer. The |l anguage of Note (3) is
crystal clear and is for renoval of any ambiguity
by using positive and negative terns. It applies
to all the Special Rules whenever a ratio or
percentage is prescribed inthe rules. It also
enphatically states that it has to be conputed
on the cadre strength of the post to which the
recruitment is to be nade and not on the basis
of the vacancies existing at that tine."

8 Learned counsel for the appellant tried to distinguish the

deci sion —in S 'Prakash & Anr. (Supra) and submitted that in fact this
case related to the recruitnent to the post of Sales Tax Officer in the
I ncome Tax and Sal es Tax Departnent and there a provision was

that proportion of 20% of successive substantive vacancies shall be
filled or reserved'to be filled by direct recruitnent and the remaining
shall be filled or reserved to be filled by transfer of Assistant Sales
Tax O ficers. The attenpt on the part of | earned senior counsel for

the appellants to distinguish this case is futile. The percentage may
vary. Here it is 25%, there it may be 20% of the successive

vacanci es. But the principle which has been laid down by this Court in
S. Prakash & Anr. (supra) clearly governs this case also as we have
already dealt with in detail that the principle," Generaliabus specialia
derogant” will not be applicable in the present case but what is
applicable is "Generalia specialibus non'derogant” which nmeans genera
things do not derogate from special things. In this case, the genera
rul e which has come in the later point of tinme and which governs al
service rules and not derogant to the special rules /will prevail and not
the special rules. In fact both could be read harnoniously as the
intention of both the Rules, if read together is the 'ratio of. 75% 25%
is to be maintained in the whole of the cadre and was accordingly
reflected in the subsequent amendnment which was brought about in

Rul es of 1958 in purported exercise of the power under Act of 1958.
Therefore, this general rule which is not repugnant with the Rul es of
1974 will prevail and the ratio of 75% pronoti on and 25% direct

recruit is to be maintained on the basis of -the cadre strength.

9. M. Jai deep Gupta, |earned senior counsel appearing for
the appellants in C A No.122 of 2002 [ Prasad Kurien & O's. V.

K. J. Augustin & Ors.] submitted that this case relates to Kerala Public
Heal th Engi neering Service and there the nethod of recruitment is

by transfer and there also the proportion has been maintained and he
tried to point out that this case relates to different service but after
goi ng through the Rules we find that the sane principle which s
applicable in the case of Excise Inspectors is squarely applicable in
this service also. Consequently, we do not fine any nmerit _in this

subm ssi on of M. Gupta.

10. Since we do not find any nerit in this batch of appeals,
therefore, we need not to consider other subm ssions nade by

M . Mukul Rohtagi, |earned Senior Counsel appearing for the

appel lants in C A No.1776 of 2007. M. Rohtagi submitted that the |ist
whi ch has been prepared by the Kerala Public Service Conmi ssion

t hough has exhausted, but the appellants have cone up before this

Court in tine, therefore, that Iist should be retained. We regret that
this question does not survive in view of the view taken by us and
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nore so, the list has already exhausted. Therefore, we need not to
consi der this aspect any nore.

11. As a result of our aforesaid discussion, we don’t find any
merit in these appeals and the same are dismssed with no order as
to costs.




