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Whet her the principles of natural justice have any
application at the /stage when the Regi strar Co-operative
Societies, on being so required in witing by the Reserve Bank
of India passes an order renoving the Conmittee of
Managenent of a Co-operative Bank and appointing an
Admi ni strator to manage its affairs for such period, as may be
specified by the Reserve Bank of ‘I1ndia? This is the question
that falls for consideration in this case.

The facts and circunstances in which the question arises
are brief and sinple and nay be stated thus :
On inspection of Kalidasa Cooperative Bank Ltd.

(respondent No. 16) (hereinafter referred to as the \021Cooperative
Bank\ 022 or \ 021t he Bank\022) made on June 30, 1994 under Section 35

read with Section 56 of the Banki ng Regul ation Act the
Reserve Bank of India (the appellant before us) found 'a nunber
of serious irregularities inits affairs. 1t sent a copy of 'the
i nspection report to the Cooperative Bank and cal led the
menbers of its board of directors for discussion on the findings
inthe report. It also forwarded a copy of the inspection report
to the Joint Registrar, Cooperative Societies. The Joi nt
Regi strar advi sed the Reserve Bank to make requisition for
super session of the conmittee of nmanagement of the Bank
The Reserve Bank, however, wi thheld any action in‘that regard
but called the nenbers of the board of directors of the Bank for
several rounds of discussions at different |evels. The board of
directors was repeatedly urged to take stringent actions to
i mprove the financial health of the Bank. Apparently, no
remedi al measures were taken and the affairs of the
Cooperative Bank continued in a state of financial distress.
Finally, the Reserve Bank issued a requisition to the Registrar
Cooperative Societies, Karnataka on January 22, 2002 requiring
himto supersede the board of directors of the Cooperative Bank
and to appoint an Administrator for a period of one year as
provi ded under Section 30(5) of the Karnataka Cooperative
Soci eties Act. The requisition was made in public interest and
for preventing the affairs of the Bank being conducted in a
manner detrinmental to the interest of the depositors and for
securing proper managenent of the Bank

In conpliance with the requisition nmade by the Reserve
Bank the Registrar Cooperative Societies issued an order on
January 31, 2002 superseding the board of directors of the Bank
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and appointing an Adm nistrator in its place.

The order of supersession issued by the Registrar was
chal | enged before the Karnataka H gh Court by respondents 2
to 13 (menbers of the conmittee of managenment of the
Cooperative Bank that was in existence at that tine) in
W P. No. 6706 of 2003 (CS-RES). The wit petition was
allowed by a | earned Single Judge of the Court by order dated
Septenber 21, 2002. It is a brief order in which after noticing
the relevant provision as contained in Section 30(5) of the
Kar nat aka Cooperative Societies Act, the |earned Judge sinply
observed as foll ows :

\023Fromthe order, | find that the supersession is at
the instance of the Reserve Bank of India since it is
referred to in the inpugned order. Further, the
reason given by the Reserve Bank of India in order

to supersede the Conmittee of Managenment in the
public interest has not been disclosed in the

i mpugned order. ~Further, no opportunity of

hearing al'so has been afforded before passing an

order by the Cooperative Bank. |In the result, |

pass the follow ng order

(a) Wit Petitionis allowed.
(b) The i nmpugned order is quashed.\024
(Enphasi s added)

Agai nst the order passed by the | earned Single Judge, the
Reserve Bank of India preferred Wit Appeal No.6120 of 2002
(CS-RES). When the appeal was taken up on March 31, 2003,
the Court was told that fresh elections for the conmttee of
managenent were to take place on-March 20. The Division
Bench took the view that this devel opnent had rendered the
wit appeal infructuous and disposed it of as such, leaving it
open \021to the Reserve Bank to proceed agai nst the Bank, if
necessary, in accordance with | aw 022.

M.R N Trivedi, |earned senior counsel, appearing on
behal f of the appellant, submtted that both the | earned Single
Judge and the Division Bench of the H gh Court seriously erred
in the matter, the | earned Single Judge by introducing the
el ements of natural justice where none existed and the Division
Bench by treating the appeal as infructuous.

The | earned counsel submitted that the Division Bench
over| ooked the main issue and failed to appreciate that as |ong
as the Registrar was held obliged to give an opportunity of
hearing to the cooperative bank it was pointless to say that it
\021woul d be open to Reserve Bank of India to proceed against the
bank, if necessary, in accordance with |aw 022, Counsel further
submitted that the | earned Single Judge had set aside the
supersession order on two grounds. The first ground was
wong on facts and the second was flawed | egally. It was
incorrect to say that the order of the Registrar did not disclose
the reasons for supersession. The reasons were stated in the
preanbl e of the order. Mreover, the reasons for supersession
were stated in detail in the requisition made by the Reserve
Bank. But it was the second ground in regard to the
opportunity of hearing to the cooperative bank that was
fundanentally bad as it tended to defeat the very object and
pur pose of supersession of the nanaging conmittee of the

bank. Learned counsel submitted that the order of the |earned
Singl e Judge would in effect give rise to a process of
adj udi cation at the level of the Registrar. |In other words, the

Reserve Bank which is the apex expert body in the country in
regard to banking affairs would be required to go to the

Regi strar and satisfy him about the need for supersession of the
managenent of the bank. What is worse is that this process of
adj udi cation mght take a few weeks\022 time and thus conpletely
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frustrate the need for an urgent intervention by the Reserve
Bank in order to protect the interests of small depositors.

We are satisfied that M. Trivedi is right in his
subm ssi on and though the managi ng comrittee of the
Cooperative Bank for the supersession of which action was
taken by the Reserve Bank may no | onger be in existence the
i ssue involved in the case needs to be decided as it is likely to
crop up in future in regard to the respondent-bank or other
cooperative banks.

In order to exanine the question it would be best to begin
with the | egal provision. Section 30 of the Karnataka Co-
operative Societies Act, 1959 is as follows :

\ 02330. Supersession of commttee \026 (1) If, in the
opi nion of the Registrar \026

(a) the conmittee of a co-operative society
persistently makes default or is negligent in
the performance of the duties inposed on it by
this Act or the rules or the bye-laws or
conmits any act which is prejudicial to the
interests of the society or its nmenbers, or is
ot herwi se not functioning properly; or

(b) a co-operative society is not functioning in
accordance with the provisions of this Act, the

rul es or bye-laws or /any order or direction

i ssued by the State Governnent or the

Regi strar, \023includi ng the direction issued

under Section 30B\024.

the Registrar may, after giving the conmmittee an
opportunity to state its objections, if any, by order
inwiting renbve the said conmittee, and appoint
an adm nistrator to nanage the affairs of the

soci ety for such period, not exceeding [six

nont hs], as may be specified by the Registrar

The Registrar nay for the reasons to be recorded

in witing extend the period of such appoi nt nent
for a further period of six nmonths.at a tine andin
any case such extension shall not exceed one year

i n aggregate.

(2) The adm nistrator so appoi nted shall, subject
to the control of the Registrar and such instructions
as he may give fromtine to tine, exercise all or

any of the functions of the commttee or of any

[of fice bearer] of the co-operative society and take
such action as he may consider necessary in the

i nterest of the society.

(3) The adm nistrator shall, before the expiry of
his termof office arrange for the constitution of a
new committee after holding the election in
accordance with this Act, the rules and the bye-

| aws of the co-operative society.

Provided that in such an election, no
menber of the conmittee renoved under sub-
section (1) shall, notw thstandi ng anyt hing
contained in this act, the rule or the bye-laws, be
eligible for being elected as a nmenber of the
Conmittee, for a period of four years fromthe date
of supersession of the conmittee under the said
sub-secti on.
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(4) Bef ore taking any action under sub-section
(1) in respect of a co-operative society, the

Regi strar shall consult the financial banks to which
it is indebted.

(5) Not wi t hst andi ng anything contained in this
Act, the Registrar shall, in the case of a co-
operative bank, if so required in witing by the
Reserve Bank of India in public interest or for
preventing the affairs of the co-operative bank
bei ng conducted in a manner detrinental to the
interest of the depositors or for securing the proper
managenent of the co-operative bank, by order in
witing, renove the conmittee of that co-operative
bank and appoi nt an adnmini strator to manage the
affairs of the co-operative bank for such period as
may, fromtime to time, be specified by the

Reserve Bank of I'ndia.\024

(Enphasi s added)

Sub-sections (1) to (4) relate to renpval of the comrittee of the
cooperative society and sub-section (5) relates to supersession
of the managing commttee of a cooperative bank. It is to be
seen that in case of renoval of the committee of a cooperative
soci ety conpliance with the principles of natural justice is
expressly required inasmuch in sub-section (1) it is stipulated
that the Registrar woul d pass the order of renoval only \02lafter
giving the committee an opportunity to state its objections\022. On
the other hand the requirenent of any hearing is absent in sub-
section (5) which starts with-a non-obstante clause that al so
covers the provisions of the earlier sub-sections of Section 30.
M. Trivedi submitted that in case of supersession of the
managenent of a cooperative bank there was no application of

the principles of natural justice for two reasons; one was that
the Reserve Bank of India was the apex expert body in the

country in banking matters and once the Reserve Bank of India

was satisfied in regard to the need of supersession of the bank\022s
managenment, the Regi strar cooperative societies who had no
experience in the affairs of banks was sinply obliged to carry
out the instructions of the Reserve Bank; secondly, once the
deci si on of supersession was taken it was necessary to have it

ef fected speedily because any del ay woul d cause irreparable

loss and harmto the interests of snmall depositors of the bank
It was, therefore, by design that no opportunity of hearing was
mentioned in sub-section (5) even though it was stipul ated
earlier (in sub-section (1)) in the sane section.

M. Trivedi submitted that a simlar question arose before
this Court when the validity of section 38 of the Banking
Conpani es Act, 1956 cane in question in the case of Joseph
Kurnvilla Vel ukunnel vs. Reserve Bank of India & Os. [AIR
1962 SC 1371] relating to the winding up of the Palai Centra
Bank Ltd., Kerala. The Reserve Bank of |ndia mde an
application in the H gh Court of Kerala under Section 38 of the
Banki ng Conpani es Act read with sone allied provisions of the
I ndi an Conpani es Act for the winding up of the Palai Centra
Bank Limited and for appointnent of the official |iquidator etc.
The High Court allowed the application and the decision of the
Hi gh Court cane to be challenged before this Court in appeal in
which the main question related to the constitutional validity of
Section 38 of the Banking Conpani es Act. A Constitution
Bench upheld the validity of the provision by a mgjority of 3 to
2.

Section 38 of the Banking Compani es Act |aid down as
follows :
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\02338(1). Notwithstandi ng anything contained in
Section 391, Section 392, Section 433 and Section
583 of the Conpanies Act, 1956, but wi thout
prejudice to its powers under sub-section (1) of
Section 37 of this Act, the High Court shall order
the wi nding up of a banking company \026

(a) if the banking conmpany is unable to pay its
debts; or
(b) if an application for its winding up has been

made by the Reserve Bank under Section 37
of this Section.

(2) The Reserve Bank shall make an application
under this section for thewinding up of a

banki ng conpany if it is directed so to do by

an order under clause (b) of sub-section (4) of
Section 35.

(3) The Reserve Bank nay make an-application
under this section for the winding up of a
banki ng conpany ---

XXX XXX XXX XXX
(b) if in the opinion of the Reserve Bank --
XXX XXX XXX XXX
(iii) the continuance of the banking conpany

is prejudicial to the interests of its depositors.

M. Trivedi argued that in case of Palai Bank the issue
was far nore fundanental and grave thanthe issue in the case
in hand. In Palai Bank the provision of Section 38 ousted the
authority and power of the High Court and not nerely that of a
Regi strar, Cooperative Societies; furthernore, the provision
all owed for the winding up of a banking conpany and thus
interfered with the fundanmental right to carry on business. In
the case in hand the business of the cooperative bank woul d go
unhi ndered and interference was linited only to the
managenment of the bank

One of the grounds on which the validity of Section 38
was chal l enged was that it offended the principles of natura
justice. In paragraphs 30 to 31 of the judgnent this Court
noti ced the grounds on which the provisions were assail ed and
observed as follows :

\023(30) The main ground of attack is the way
Ss.38(1) and (3)(b)(iii) nmake it nmandatory for the
H gh Court to pass an order wi nding up a banking
conpany whenever the Reserve Bank under its

powers or under an order of the Centra

CGovernment makes an application for the wi nding

up a banking conpany. It is argued that such a
power to the Reserve Bank is an uncontrolled and
despotic power and to crown all, access to Courts

is not possible because the Court itself nust pass
an order without deciding whether the affairs of the
banki ng conpany are being conducted in a

manner detrinental to the interests of the
depositors \026 a fact capabl e of being proved |ike
any other fact. It is argued as a matter of principle
that any | aw which bars a decision by the Court is
itself unreasonable without nore. M. Pathak, in
suppl enenti ng the above contentions of

M . Nambi ar, al so contends that by the law in
guestion a judicial process has been converted into
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an executive action, and subjective deterni nation
has taken the place of judicial determ nation. He
al so contends that the Reserve Bank accuses a
banki ng conpany, and then tries the issue to the
conpl ete exclusion of Courts.

(31) It nust not be overlooked that the wi nding up
of a banki ng conpany takes place before the Hi gh
Court and under the process of law. The judicia
process is excluded only to respect of the
nmonent ous deci si on whether a wi ndi ng up order
shoul d be made or not. This opinionis left to the
Reserve Bank, and the Court nerely passes an
order according to the Reserve Bank\022s opinion
and then proceeds to wind up the banking
conpany according to law. The narrow question
is whether in leaving this decision to the Reserve
Bank the law of fends the principles of natura
justice and beconmes so unreasonable, viewed in
the light of Art.19, as to becone void. This is the
poi nt on which the respective parties joined issue
and had much to say, and thisis the crucial point in
this case.\024

(enphasi s added)

Rej ecting the subm ssions the majority decision referred to an
earlier decision of this Court in Virendra vs. The State of
Punj ab [ 1958 SCR 308] relied upon by the Attorney Genera
and in paragraphs 44 and 45 observed as follows :

\ 023(44) These observations |ay down clearly that

there may be occasions and situations in which the

| egi slature, nay with reason, think that the

determ nation of an issue may be left-to an expert
executive like the Reserve Bank rather than to

Courts wi thout incurring the penalty of having the

| aw decl ared void. The law thus made is justified

on the ground of expediency arising fromthe

respective opportunities for action. O course, the
exclusion of Courts is not lightly to be inferred nor
lightly to be conceded. The reasonabl eness of

such a lawin the total circumstances will, if

chal | enged, have to be nade out to the ultinate
satisfaction of this Court and it is only when this

Court considers that it is reasonable in the

i ndi vi dual circunstance that the law will be
uphel d.
(45) In the present case, in view of the history of

the establishnent of the Reserve Bank as a centra
bank for India, its position as a Bankers\022 Bank, its
control over banki ng conpani es and banking in

India, its position as the issuing bank, its power to
i cense banki ng conpani es and cancel their

i censes and the numerous other powers, it is
unanswer abl e that between the court and the

Reserve Bank, the nonentous decision to wind up

a tottering or unsafe banking conmpany in the

i nterest of the depositors, nmay reasonably be left to
the Reserve Bank. No doubt, the Court can al so,
given the tine performthis task. But the decision
has to be taken wi thout delay, and the Reserve

Bank already knows intimately the affairs of the
banki ng conpani es and has had access to their

books and accounts. |If the Court were called upon

to take i medi ate action, it would al nost al ways
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be guided by the opinion of the Reserve Bank. It
woul d be inmpossible for the Court to reach a
concl usi on ungui ded by the Reserve Bank if
i mredi ate acti on was denanded. But the | aw
whi ch gives the sane position to the opinion of the
Reserve Bank is chall enged as unreasonable. 1In
our opinion such a challenge has no force. The
situation that arose in this case is typical of the
occasi ons on which this extraordi nary power
woul d normal Iy be exerci sed, and, as we have said
already, if the power is abused by the Reserve
Bank, what will be struck down would be the
action of the Reserve Bank but not the law. An
appeal agai nst the Reserve Bank\022s action or a
provision for an ex post fact finding by the Court is
hardly necessary. An appeal to the Centra
CGovernment will be-only an appeal from Caesar to
Caesar, because the Reserve Bank woul d hardly
act w thout the concurrence of the Centra
CGovernment and the finding by the Court would
nean, to borrow the macabre phrase of Raman
Nayar,J. a post-nortem exani nation of the corpse
of the banki ng conpany.\ 024

(enphasi s added)

The decision in the case of Palai Bank undoubtedly goes a | ong
way to support the contention of the appellant in the case in
hand.

M. Trivedi also submitted that the Maharashtra
Cooperative Societies Act, 1960 had a simlar provision in
Section 110A |i ke the one contained in Section 30(5) of the
Kar nat aka Act. Sub-section (ii) of Section 110A provi ded that
an order for the winding up of the bank woul d be nade by the
Regi strar, if so required by the Reserve Bank of India in the
circunstances referred to in section 13-D of the Deposit
I nsurance Corporation Act, 1961. Dealing with the provisions
the Bonbay Hi gh Court had held that the power conferred
under Section 110A of the Maharashtra Cooperative Societies
Act shoul d not be hindered by reading into it the requirenent of
show cause notice. Learned counsel cited before us two
deci si ons of the Bombay Hi gh Court. One in Mahendra
Husanji Gadkari vs. State of Maharashtra & Ors. [1992
Mah. L. J. 1442] and the other in Ishwardas Prenkunar
Choradiya & Anr. vs. State of Mahrashtra & O's. [2002 (2)
Mah.L.J.844]. In the latter decision, a |learned Single Judge of
the Bonbay High Court held as follows :

\ 023The question is : whether under Section 110A of
the Maharashtra Cooperative Societies Act, 1960,
respondent No.5 was duly bound to give a show
cause notice to the petitioners herein. 1In the first
i nstance, the section does not provide for a show
cause notice. Once that be so, the question is :
whet her it can be inplied in the absence of
provi si on of show cause notice whet her by
inplication it is required that a show cause notice
nmust be issued as it involves civil consequences.
Sub-section (3) of Section 110A of the Mahrashtra
Cooperative Societies Act, 1960, cane up for

consi derati on before a Division Bench of this

Court in the case of Mahendra Husanji vs. State of
Mahar ashtra, 1992 Mah.L.J.1442. The Division

Bench of this Court, after considering the

provi sions of sub-section (3) of Section 110A of
the Maharashtra Cooperative Societies Act, has

hel d that the Reserve Bank of |ndia can issue
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directions only when the situation contenpl ated by
Section 110A of the Act exists. The directions

i ssued are binding on the Registrar. |n other
words, once a direction is issued by the Reserve
Bank of India, the Registrar has no discretion in
the matter, but to supersede and appoint an

Adm nistrator. Once that be so, and as there is no
di scretion left in respondent No.5, it nmust nean
that the right of hearing is excluded. Once that be
so, there was no question of issuing a show cause
notice to the petitioner herein before passing the
i mpugned order. In fact, though not directly in
issue in the case of L.V.Sasmle vs. State of

Mahar ashtra 1992 CTJ 729, another Division

Bench, considering the material on record, had
directed the appoi nt ment of an Admi ni strator

under Section 110A of the Maharashtra

Cooperative Societies-act. That also woul d

i ndi cate that thereis no requirenent under Section
110 for hearing.\024

I n our opinion the Bonbay Hi gh Court has taken the
correct view of the matter.

On hearing M. Trivedi, counsel for the appellant, and on
a careful consideration of the relevant provisions of |aw and the
deci sions cited before us we have no hesitation in accepting the
submi ssi ons nmade on behal f of the appellant. - W accordingly
answer the question (framed in the beginning of the judgment)
in the negative and hold and find that on receipt of a requisition
inwiting fromthe Reserve Bank of India the Registrar
Cooperative Societies is statutorily bound to issue the order of
supersession of the conmittee of managenent of the
cooperative bank. At that stage the affected bank/its nanagi ng
comm ttee has no right of hearing or to raise any objections.

The question may here arise whether the principles of
natural justice are conpletely excluded fromthe process or it
may be that against the requisition, the affected bank nay nove
the Reserve Bank itself and try to show that it had wongly
arrived at the decision for its supersession. The other course
may be that after the supersession order was issued by the
Regi strar that may be chal |l enged before a court of |law andin
that proceeding one of ground for assailing the order m-ght be
that the decision of the Reserve Bank was arrived at wi thout
giving the affected cooperative bank a proper opportunity of
hearing. W, however, refrain fromgoing into that question as
it does not arise in the facts of the present case.

In l'ight of the discussions made above, both- the orders
passed by the | earned Single Judge and the Division Bench
appear quite untenable. Both the orders are accordingly set
asi de. However, since the matter has beconme quite old/ it needs
to be clarified that the order of supersession passed by the
Regi strar on January 31, 2002 shall not be autonatically
revived but in case the Reserve Bank of India is of the opinion
that the situation so warrants it nmay issue a fresh requisition to
the Regi strar Cooperative Societies, Karnataka, who would on
that basis pass the order of supersession as held in the
j udgrent .

The appeal is, accordingly, allowed but with no order as

to costs.




