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ACT:

Letters Patent 1929 (Bonbay) C ause 15

Judgnent of a Single Judge in a petition under Article
226/ 227 - Intra-Court Appeal - \Wether  conpetent and
mai nt ai nabl e.

Expression "pursuant to section 108 of the Governnent
of India Act" - Interpretation of.

Expressi on " Power of superi nt endence under the
provi sions of section 107 of the Governnent of India Act"-
Whether to be construed as a reference to Art. 227 of the
Constitution.

Bonbay Hi gh Court Appellate Side Rules, 1960 : Rule 18
- Expression "shall be heard and finally disposed of" -
Whet her negatives filing of an appeal in a proceeding under
Art. 226/227 of the Constitution.

I ndian High Courts Act, 1861, CGovernnent of India Acts
1915- 1919 and 1935 - Whether Constitutional Laws.
Constitution of India, 1950 :

Articles 225, 226 and 227 - Wether confer wholly new
powers on the High Courts existing at the conmencenent of
the Constitution.

Expressi on "subject to the provisions of this
Constitution" in Article 225 - Interpretation of.

Joint petition under Articles 226 and 227 - Inplication
of - Whether to be treated as one under Article 226.

Article 227 - Power of superintendence - Wiether in
addition to that conferred by Article 226.
732
Wrds and Phrases :

"Judgment” - Meaning of - Clause 15, Letters ' Patent

1929 (Bonbay) .

HEADNOTE

Clause 15 of the Letters Patent, Bonbay, in its finally
amended and operative form (January 1929) provided that an
appeal shall 1lie to the H gh Court of Judicature at Bonbay,
froma judgnent of one Judge of the Hi gh Court, pursuant to
s.108 of the Government of India Act of 1915, not being (a)
a judgrment passed in the exercise of appellate jurisdiction
in respect of a decree or order made in the exercise of
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appel late jurisdiction by a Court subj ect to the
superintendence of the High Court, (b) an order made in the
exercise of revisional jurisdiction, (c) a sentence or order
passed or made in the exercise of the power of
superi nt endence under the provisions of s.107 of the
Government of India Act of 1915, or (d) a sentence or order
passed or mnmde in the exercise of crimnal jurisdiction

Rule 18 of Chapter XVII, of the Bonmbay Hi gh Court Appellate
Side Rules, 1960, provides that applications under Art. 226
or Art. 227 of the Constitution arising out of the orders
passed by the Mharashtra Revenue Tribunal under any
enactment, may be heard and finally disposed of by a Single
Judge appointed in this behalf by the Chief Justice.

%

The appellants’ revision application havi ng been
allowed by the Maharashtra Revenue Tribunal, the first
respondent filed a petition under Art. 227 of the

Constitution before the Nagpur  Bench of the H gh Court of
Bonbay. By reason of the aforesaid r.18 the petition was
heard by ' a Single Judge and al |l owed, restoring the order of
the Sub-Divisional Oficer. Against this judgnment and order
the appellants filed an appeal under «cl.15 of the Letters
Patent to a Division Bench of the Bombay Hi gh Court, Nagpur
Bench, which was di sm ssed as not being conpetent in view of
the earlier decision of a Full Bench /in Shankar Naroba
Sal unke & O's. v. /Gyanchand Lobhachand Kothari & Os.
deci ded on Septenber 3, 1980. The Full Bench in that case
had concluded that no intra-court appeal |ay under cl.15 of
the Letters Patent against the judgnment of a Single Judge of
the Bonmbay High Court in a petition filed under Art. 226 or
227 on the prenmises : (1) that on the comencenent of the
Constitution cl.15 of the Letters Patent having ceased to be
in operation it could not control matters express

733

provided in the Constitution, for the H gh Courts then in
exi stence becane organically different High Courts as they
acquired a different origin, nature and character since (a)
the Constitution had effected a break with the past and nade
absolutely a neworiginal and vital beginningas far as
origin, source of power and conferment of —constitutiona
authority was concerned, and (b) the provisionfor intra-
court appeal in the Letters Patent dealt with different
jurisdictions under the ordinary law only and not with any
jurisdiction conferred upon the H gh Court by t he
Constitution, (2) that even if cl.15 of the Letters Patent
were to apply an appeal would be barred by the express words
of cl.15 itself because both Arts. 226 and 227 provide for
the sane relief, nanmely, scrutiny of records and control of
subordinate Courts and Tribunals and, therefore, the
exercise of the jurisdiction under these Articles would fal
within the expression 'revisional jurisdiction or "“power of
superintendence", and (3) that the expression "shall be
heard and finally disposed of" in r.18 of Chapter XVII of
the Bonbay Hi gh Court Appellate Side Rules, 1960 negatives
the filing of any appeal in a proceeding under Art. 226 or
227.

In this Appeal by Special Leave against the order of
the Division Bench, in determ ning whether an intra-court
appeal lies wunder cl.15 of the Letters Patent of the Bonbay
Hi gh Court to a Division Bench fromthe judgnent of a Single
Judge in a petition filed under Art. 227, the correctness of
Shankar Naroba Sal unke’s case fell for close exam nation

Di sm ssing the appeal, the Court,

AN

HELD : By the Court (per Chinnappa Reddy and Madon,
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JJ.)

No intra-court appeal lies wunder cl.15 of the Letters
Patent of the Bonmbay Hi gh Court against the order of a
Singl e Judge exercising jurisdiction wunder Art. 227 of the
Constitution. [743 D-E; 834 D

Per Chi nnappa Reddy, J.

The reference to s.107 of the Governnent of India Act,
1915 in cl.15 of the Letters Patent of the Bonmbay H gh Court
734
nmust necessarily be read as a reference to Art. 227 of the
Constitution. So read, an appeal under cl. 15 is clearly not
mai nt ai nabl e agai nst an order nade in exercise of the power
under Art. 227. [743 E-F]

Per Madon, J.

1. Under Art. 225 the H gh Courts exercising
jurisdiction in relation to provinces inmedi ately before the
conmmencement of the Constitution becane the H gh Courts for
the correspondi ng States and exerci sed the sane jurisdiction
and administered the same law as theretofore, and the
respective powers of the Judges  of such High Courts,
i ncl udi ng-the power to nmake rules for the Court and regul ate
the sittings of the Court and of menbers thereof sitting
singly or in Division Courts, renmained the sane. The Letters
Patent of the Bonmbay High Court and the Rul es made by that
Hi gh Court thus continued to be in operation by virtue of
the Constitution itself. [760 CGE 765 G H]

2.1 The Hi gh Courts under the Constitution did not
becorme organically different institutions fromthe same High
Courts in existence imediately prior to the commencenent of
the Constitution. [754 E 811 E]

2.2 The Constitution did not posit ~a break from
the past and nmake absolutely a new original and vita
begi nning, but was the result of a process of evolution
Al nmost three fourths of it is based upon the Governnent of
I ndia Act, 1935, subject to nodifications which were nmade in
the light of the experience and adopted to a republican form
of Governnent. The existing institutions, including 'the H gh
Courts, as also the laws in force which were in exi'stence at
the commencenent of the Constitution, were preserved and
continued by the Constitution. [800 F;, 802 E,C;, 805 D

State of Guj ar at V. Vor a Fi ddal i Badr uddi'n
M thi barwal a, [1964] 6 S.C.R 461 referred to:

2.3 The Indian Hgh Courts Act, 1861 and the
Governnment of India Acts, 1915-1919 and 1935 were -al
constitutional laws. It is erroneous to characterize them as
ordinary |laws. [807 (]

735

Sri Sankari Prasad Singh Deo v. Union of India and
State of Bihar, [1952] S.C.R 89, Union of India etc. wv.
Tul siram Patel etc., [1985] 3 S.C.C. 398, 425-6., British
Coal Corporation and Ors. v. The King, [1935] A C 500, 518,
J.C.; James v. Commonwealth of Australia, [1936] A C 578,
614, J.C., Inre the Central Provinces and Barar Sales of
Motor Spirit and Lubricants Taxation Act, 1938 (Central
Provi nces and Berar Act No. XV of 1938) 1939 F.C. R 18, 36.
Inre the Hndu Property Act, 1937, and the H ndu Wnen's
Rights to Property (Arendnent) Act, 1938, 119411 F.C. R 12,
26., Navinchandra Mafatlal v. Conm ssioner of |ncone Tax,
Bonbay GCity, [1955] 1 S.C. R 829, 836, referred to.

2.4 Article 215 did not bring any revol utionary change
in their nature and character. Al the superior courts which
preceded the Hi gh Courts were Courts of Record and the power
to punish for contenpt was inherent in and possessed by
every Court of Record. Section 106(1) of the CGovernnent of
India Act of 1915 provided that the serveral High Courts
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woul d be Courts of Record, and s.220 of the CGovernnent of
India Act, 1935 nmde an identical provision. [811 D; 810 E
811 Al

2.5 Articles 225, 226 and 227 did not confer upon the
H gh Courts wholly new powers not possessed by the existing
Hi gh Courts imediately prior to the comrencenent of the
Constitution. Article 225 is in pari materia with s.223 of
the Governnment of India Act, 1935. The power to issue
directions, orders and wits under Art. 226 is nodell ed upon
the prerogative wit jurisdiction possessed by the three
Chartered High Courts in the exercise of their origina
jurisdiction imediately prior to the comrencenent of the
Constitution, though wunder the Constitution that power has
been nade w der and nore extensive and conferred upon every
H gh Court to enable themto reach injustice wherever found
and nould the reliefs accordingly. Article 227 derives its
origin from s.15 of the Indian H gh Courts Act, 1861, s.107
of the ~CGovernment of - India Act, 1915-1919 And s.224 of the
Governnment of ~ India Act, 1935 which conferred upon each of
the Chartered High Court the power of superintendence over
all courts subject to its appellate jurisdiction. [813 D
826 F; 830 B; 831 E; 815 G 813 F-H|

Prabodh Verma and Os: v. State of Utar Pradesh And
Os., [1985] 1 S.C.R 216, Ryots of Garabandho and ot her
736
villages v. Zam ndar of Parlakinmedi and Anr., [1942-43] 70
I.A 129., Election Commission, India v. Saka Venkata Subba
Rao, [1953] S.C. R 1144, 1150, Dwarkanath H.ndu Undi vi ded
Fam ly v. Income Tax O ficer, Special Circle, Kanpur & Anr.,
[1965] 3 S.C.R 536, 540-41 referred to.

3.1 1t is the charter of the H gh Court, whether it be
a statute or Letters Patent, which generally confers a right
of intra-court appeal and it is the rules nade under the
rul e maki ng power of the Hi gh Court which generally provide
which matters are to be heard by a Single Judge and which by
a Division Bench. Wwere by the charter of a Hgh Court
matters are not required to be ‘heard by any particular
nunber of Judges and such charter provides for ‘an intra-
court appeal fromthe decision of a Single Judge, whether
such tn appeal would lie or not would depend upon whet her by
the rules nade by the Hgh Court in_ the exercise of its
rul e-maki ng power the matter is heard by a Single Judge or a
Division & Bench, subject to the condition that such right
of appeal is not otherw se excluded. [839 H 840 A-C

3.2 Under <c¢l1l.15 of the Letters Patent of = the Bonbay
Hi gh Court, fromthe Judgnment of a Single Judge an appea
lies to a Division Bench provided it is not barred by any
statute, and provided the conditions laid down by cl1.15
itself viz: (i) that |t nust be a judgnment pursuant to
section 108 of the Government of India Act of 1915, and (ii)
that it must not be a judgnent falling wthin one of the
excluded categories set out in claw e 15, are fulfilled.
[824 A-(C

3.3 By the Letters Patent dated Mrch 11, 1919 the
expression "pursuant to s.108 of the Governnent of India
Act" was substituted for the expression "pursuant to s.13 of
the said reacted Act", that is, the Indian H gh Courts Act,
1861. Wien the Government of India Act of 1915-1919 was
repeal ed and replaced by the Governnent of India Act, 1935,
the rule making power of the Hi gh Court and of the Chief
Justice to assign work either to Single Judges or to
Division Courts were continued wuninpaired and unaffected
under s.223 of the latter Act. Letters Patent establishing
the Hgh Courts sued by the Crown, falls within the neaning
of the term"instrunent" as used in s. 8(2) of the Cenera




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 72

Cl auses Act, 1897. Therefore, by the conbined operation of
s. 38 of the

737

Interpretation Act, 1889 and s 8 of the General C ause Act,
the expression "pursuant to s.108 of the Governnent of India
Act", is, on the comng into force of the CGovernnment of
India Act, 1935, to be read as "pursuant to 6. 223 of the
Governnment of India Act, 1935", and since Art 225 of the
Constitution is in pari nmateria with s. 223 of the
Governnment of India Act, 1935, on the conmencenent of the
Constitution the expression "pursuant to s. 223 of the
CGovernment of India Act" - deenmed to have been substituted
for the expression "pursuant to s.108 of the Governnent of
India Act to be read as "pursuant to Art. 225 of the
Constitution" by virtue of Art. 367(1), which nakes the
CGeneral C auses Act applicable for the interpretation of the
Constitution. [824 D, G 825 B; 826 E-H 827 A

National Sewing Thread Co.  Ltd. v. Janes Chadwi ck &
Bros. Ltd. [1953] S/:C. R 1028 referred to.

3.4 When a single Judge of a Chartered Hi gh Court
deci ded a petition under Art 226 or 227, his judgment is one
given pursuant to Art. 225 and is appeal abl e under c1.15 of
the Letters Patent unless it falls wthin one of the
excl uded categories. [829 F]

3.5 Under <c¢l. 15 no intra-court appeal |ay against an
order passed or nmade in the exercise of the power of
superintendence under the provisions of s. 107 of the
CGovernment  of India Act. By the same process of
interpretation by reason of which the phrase ' pursuant to s.
108 of the Governnent of IndiaAct’ in cl.15 is to be read
as "pursuant to Art. 225 of the Constitution of India" tho
phrase "order passed or nmade in tho exercise of tho power of
superintendence under the provisions of ~s. 107 of tho
CGovernment of India Act" is to be readas "order passed or
made in the exercise of power of superintendence under the
provisions of Art. 227 of the Constitution:. So read, an
intra-court appeal does not lielagainst the judgment of a
Singl e Judge of the Bonmbay Hi gh Court given in a petition
under Art. 227 by reason of such appeal being expressly
barred by c1.15 of the Letters Patent. [834 B-D

J.G Chikhale v. GR Bodbe, [1965] 67 Bom L.R 609;
Sukhendu Barua v. Hare Krishna De & Os.; A 1.R 1953 Cal
636; Shrinivasa Reddiar and Os. v. Krishnaswani Reddiar and
Os., AI.R 1955 Mad. 72; In re : V. Tirupuliswanmy Naidu
738
l.L.R 1955 Mad. 1083, s.c. = A 1.R 1955 Mad. 287; J &K
Cooperative Bank v. Shans-ud-din-Bacha, A I1.R 1970 J & K
190; Ishwar Singh v. RamPiari and Anr., A l.R 1978 H P. 39
and South Asia Industries Pvt. Ltd. v. S.B. Sarup Singh &
Os., [1965] 2 S.C.R 756 referred to.

In the i nstant case the petition filed by the
appel | ants before the Nagpur Bench of the Bonmbay Hi gh Court
was admittedly wunder Art. 227 and under the rules of the
Hi gh Court it was heard by a Single Judge. An intra-court
appeal against the decision of the |learned Single Judge in a
petition under Art. 227 having been expressly barred under
cl. 15 of the Letters Patent of that H gh Court, the appea
filed by the appellants fromthe decision of the Single
Judge to the Division Bench was rightly dism ssed as being
not mai ntainable. r [840 D

State of Maharashtra v. Kusum Charudutt Bharma Upadhye,
[1981] 83 Bom L.R 75, s.c. 1981 Mah. L.J. 93 approved.

Shankar Naroba Salunke & Ors. v. Gyanchsnd Lobhchand
Kothair & Os., L.P. As Nos. 3, 10, 11 & 17 of 1979 and 34
of 1980 deci ded on Septenber 3, 1980, over-ruled in part.
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4.1 Where a petition filed under Art. 226 is according
tothe rules of a particular High Court heard by a Single
Judge, an intra-court appeal wll lie fromthe judgnent if
such a right of appeal is provided in the Charter whether
such charter be Letters Patent or a statute. C ause 15 of
the Letters Patent of the Bonbay H gh Court gives in such a
case a right of intra-court appeal and, therefore, the
decision of a Single Judge given in a petition under Art.
226 would be appealable to a Division Bench of that Hi gh
Court. [831 H, 832 A-B]

4.2 The words "be heard and finally disposed of by a
Single Judge"” wused in r.18 of Chapter XVIl of the Bonbay
Hi gh Court Appellate Side Rules, 1960 do not and cannot
possi bly have the effect’ of barring a right of appea
conferred by the Letters Patent. Under r. 1 and 17 of the
Rul es applications under Arts. 226 and 227 are required to
be heard and disposed of by @a Division Bench. Rule 4,
however, gives power to a Single Judge to issue a rule nis
in an application under Art. 226 but precludes him from
passi ng any final order on such
739
application. The use of the words "finally disposed of" in A
r.18 clarifies the position that in such cases the power of
the Single Judge is not confined nerely to issue a rule
ni si.[837 B, 836 E-G

4.3 Proceedings /under Art. 226 of the Constitution
cannot be governed by rules made by the High Courts under
the Code of Civil Procedure, 1908.  Under ss. 122 and 125 of
the Code, the High Courts are -conferred the power to nmake
rules regulating their -own procedure and the procedure of
the civil courts and they can by such rules annul, alter or
add to all or any of the rules in the First schedule to the
Code. Under s. 141, the procedure provided in the Code in
regard to suits is to be followed, as far as it can be made
applicable, in all proceedings in any court of civi
jurisdiction but by virtue of the Explanation to that
section inserted by the Code of Cvil Procedure (Amendnent)
Act, 1976 the expression 'proceedings’ occurring thereinis
not to include any proceedi ng under Art. 226. [839 B-E]

Shah Babulal Khinji v. Jayaben D. Kania & Anr., [1982]
1 S.C.R 187 di stingui shed.

4.4 The right of appeal against the Judgment of a
Single Judge is given by the Letters Patent which has been
continued in force by Art.225. If under the rules of the
Hi gh Court, a matter 1is heard and disposed of by a Single
Judge, an appeal lies against his judgment unless it is
barred either wunder the Letters Patent or sone other
enactment. An intra-court appeal against the judgnent of a
Single Judge in a petition under Art.226 is not barred while
cl.15 itself bars an intra-court appeal against the judgnent
of a Single Judge in a petition under Art.227. [837 A-(C

4.5 Where the facts justify a party in filing an
application either under Art.226 or 227 of the Constitution
and the party chooses to file his application under both
these Articles, in fairness and justice to such party and in
order not to deprive himof the valuable right of appeal
the Court ought to treat the application as being nade under
Art.226, and if in deciding the matter, in the final order
the Court gives ancillary directions which nmay pertain to
Art. 227, this ought not to be held to deprive a party of the
right of appeal under cl.15 of the Letters Patent where the
substantial part of the order sought to be appeal ed agai nst
is under Art.226. [837 F-@

740
Hari Vi shnu Kamath v. Syed Ahmad | shaque & Ors., [1955]
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1 SCR 1104; Aidal Singh & Os. v. Karan Singh & Os.,
A l.R 1957 Al 414; Raj Kishan Jain v. Tulsi Dass, A l.R
1959 Punj. 291; Barham Dutt & Ors. v. Peoples’ Co-operative
Transport Society Ltd., New Delhi & Os., AIl.R 1961 Punj.
24 referred to.

5.1 Unless excluded from the purview of c¢l1.15, an
intra-court appeal lies under that clause agai nst a judgnent
delivered in the exercise of any of the CGvil Jurisdiction
conferred by the Letters Patent, whether by a clause
precedi ng or succeeding cl.15. [819 E]

5.2 The word "judgrment" in Cl.15 of the Letters Patent
is not qualified in any way as to the jurisdiction in which
It is given except that it should not be a sentence or order
passed or mnmde in any crimnal trial. It enbraces not only
j udgrent s gi ven in t he exerci se of jurisdictions
specifically mentioned in the Letters Patent but also in the
exercise of jurisdictions not ~so nentioned, except those
expressly excluded by cl. 15 itself. [818 E; 819 F, 818 H

Saroda Soonduree Dossee v.. Tincowee Nundee, 1884
Hyde's Reports 70; Ranee Shurno Moyee v. Luchmeeput Doogur &
Os., 1867 (7) Sutherland s Wekly Reporter 52; Mhendra
Lall Mtter v. Anondo Conmer Mtter, |I.L.R 1897 (25) Cal.
236; Collection of Bonbay v. Issac Penhas, 1947 (49) Bom
L.R 709 F.B.; Mhonedalli Allabux v. "Ismailji Khadilkar
1926 (28) Bom L.R’ 471; Raghunath Keshav Khadil kar v. Poona
Muni cipality and Anr., 1944 (46) Bom -~ L.R 675; Nationa
Sewing Thread Co. Ltd. v. Janes Chadwick & Bros. Ltd.,
[1953] S.C.R 1028 and South Asia Industries Pvt. Ltd. v.
S.B. Sarup Singh & Os., [1965] 2 SC.R 756 referred to.

6.1 Under Art. 225 the jurisdiction of existing H gh
Courts has been preserved and continued subject to the
provisions of the Constitution and of ~ any law nade by the
appropriate Legislature. It conprehends within its scope not
only the jurisdiction which the existing H gh Courts
possessed i mredi ately prior to  the comrencenent 'of the
Constitution but also the jurisdiction and powers which the
other Articles of the Constitution, such as Arts. 226, 227
and 228 confer upon the Hi gh Courts. [821, F-G 822 F]

741

National Sewing Thread Co. Ltd. v. Janes Chadwick &
Bors. Ltd. [1953] S.C R 1028; Chairnman Budge Budge
Muni cipality v. Mngru Ma & Os., Al.R 1953 Cal. 433 and
Sheo Prasad & State of U P., AIl.R 1965 All. 106 referred
to.

6.2 The fact that Art. 225 nwakes the jurisdiction of
the existing Hgh Courts "subject to the Ilaw of the
appropriate Legislature" does not mean that the jurisdiction
under Art. 226 or 227 cannot cone within the scope of Art.
225. A law nade by an appropriate Legislature  can  anend
another law enacted by it but it cannot amend or affect the
provisions of the Constitution, and as Arts. 226, 227 and
228 are not made subject to any |law nmade by Parliament or
the State Legislature, the powers conferred by these three
Articles cannot be limted, abridged or taken away by any
Legi sl ature. They can only be affected by anending the
Constitution. [832 C D

6.3 A provision for a right of appeal is not one which
inany manner limts, abridges, takes away or adversely
affects the power of the H gh Courts under Art. 226 or 227.
[823 F]

6.4 The power to nmke rules for the exercise of
jurisdiction under Arts. 226 and 227 by the existing High
Court is contained in Art. 225 only. This rule making power
extends to all jurisdictions and powers possessed by the
exi sting High Courts, whether at the date of their Letters
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Patent or of the Governnent of India Act of 1915-1919 or of
the Governnment of India Act, 1935, or conferred upon them by
the Constitution itself or subsequent to the comencenent of
the Constitution by any amendnent of the Constitution or any
| aw made by the appropriate |legislature. [829 A, 828 F-(F

7. When an appeal is filed against the judgment of the
single Judge given in a petition under Art. 226 or 227, it
does not anmount to filing a second appeal in the sane
matter, for an appeal is not a fresh proceeding but nerely a
continuation of the original proceedings. The expression
"High Court" wused in statutes providing for appeals to the
H gh Court only means the H gh Court acting through one
Judge or a Division Court consisting of two or nore Judges
as may be provided by the rules of Court wunless any
enactment specifically provides for a particular nunber of
Judges to hear any particular matter. [829 C D
742

Gari kapatti-Veeraya v. N. | Subbiah Choudhury, [1957]
S.C. R 1488; and Ahnedabad Mg. & Calico Ptg. Co. Ltd. v. Ram
Tahel Ramand & Ors., [1973] 1 S.C.R 185 referred to.

8.1 Though at tines it nay appear that a Wit of
ceriorari of Wit of prohibition partakes the nature of
superintendence in as much  as the end result is the same,
the nature of the ‘power to issue these wits is different
fromthe supervisory or superintendi ng power under Art. 227.
[830 F-E]

8.2 The powers conferred by Arts.. 226 and 227 are
separate and distinct and operate in different fields. Their
source and origin are different and the nodel's upon which
they are patterned are also different. The power to issue a
wit in the nature of habeas corpus or ~mandamus or quo
warranto or prohibition or certiorari under Art. 226 cannot
be equated with the power of superintendence over the
subordinate courts and tribunals - under Art. 227. ' In a
proceedi ng under Art. 226 the person, authority or the State
agai nst whom the direction, order-or wit is sought is a
necessary party. Under Art. 227, however, what cones up
before the Hi gh Court is the order of ascertaining whether
in giving such judgnent or order that subordinate court or
tribunal has acted within the authority and according to |aw
[830 F,B,C, GH 831 A

Ahrmedabad Mg. & Calico Ptg. Co. Ltd. v. Ram Tahe
Ramand & O's., [1973] 1 S.CR 185; State of Gujarat v.
Vakhat si nghji Vajesinghji Veghela, A l.R 1968 S.C. 1487,
1488; Mahonedalli Allabux v. Ismailji Abdulali, [1926] 28
Bom L.R 471; Raghunath Keshav Khadi 'l kar v. Poona
Municipality & Anr., [1944] 46 Bom L.R 675;  Ryots of
Gar abandho & Oher Villages v. Zam ndar of Parlakinmedi &
Anr., 1942-43 (70) |I.A 129 and Moul vi Ham d Hasan Nomani v.
Banwarilal Roy & Os., L.R [1946-47] 74 |.A, 120 referred
to.

8.3 A proceeding under Art. 226 is an origina
proceedi ng while a proceeding under Art. 227 is not an
original proceeding. [831 F]

State of Utar Pradesh v. Dr. Vijay Anand Maharaj,
[1963] 1 S.C.R 1; Conm ssioner of |Incone-tax, Bonbay & Anr.
v. Ishwarlal Bhagwandas & Ors., [1966] 1 S.C.R 190; Ranesh
743
Anr. v. Seth Gendalal Mdtilal Patni & Os. [1966] 3 S.C.R
198; Arbind Kumar Singh v. Nand Ki shore Prasad & Ors. [1963]
3 SCR 322; Ahnedabad Mg. & Calico Ptg. Co. Ltd. v. Ram
Tahel Rammand & Ors. [1973] 1 S.C.R 185 and Waryam Si ngh &
Anr. v. Amarnath & Anr. [1954] S.C R 565 referred to.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 3683 of
1984.

Fromthe Judgment and Order dated 16th Septemnber, 1980
of the Bonmbay High Court in Letters Patent Appeal No. 46 of
1980.

T.U. Mehta and C. K Ratnaparkhi for the Appellants.

Naunit Lal, Kailash Vasdev and Ms. Vinod Arya for the
Respondent s.

The foll owi ng Judgnments were delivered

CHI NNAPPA REDDY, J. Unfamiliar as | am wth the
history, tradition and the lore of the city and the High
Court of Bonbay, |I content nyself by agreeing with the

concl usion of nmy |earned brother that no appeal under cl ause
15 of the Letters Patent lies to the Hi gh Court against the
order of a single judge of ~the H gh Court exercising
jurisdiction under Art. 227 of the Constitution, no | ess and
no nore | do not have any doubt that the reference to s. 107
of the Governnent of IndiaAct, 1915 in C ause 15 of the
Letters Patent must necessarily be'read as a reference to
Art. 227 of the Constitution. So read an appeal under cl ause
15 is clearly not maintainable against an order nade in
exerci se of the power under Art. 227. This is the view taken
by all the High Courts in India except the Hi gh Court of
Bonbay, where al one opi nion has not been unani nous.

MADQON, J. The question which fall's for determ nation in
this Appeal is 'whether an appeal |ies under clause 15 of
the Letters Patent of the Bombay ~High Court to a Division
Bench of two judges of that H gh Court from'the judgment of
a Single Judge of that H gh Court in a petition filed under
Article 226 or 227 of the Constitution of |ndia?"

744

The facts which have given rise to this Appeal by
Speci al Leave granted by this Court need to be briefly
stated. The First Respondent, Radhi kabai, is a widow She is
the owner of three fields situate at Muza Khed- Mkt a,
Tahsi| Brahmapuri, District Chandrapur. Kesheo, the father
of the Appellants, was the tenant of the said fields. The
First Respondent filed an application under section 36(2) of
the Bombay Tenancy and Agricul tural Lands (Vi darbha Region)
Act, 1958 (Bombay Act No. XCl X of 1958), read with section
39 of that Act for possession of the said fields on the
ground that she wanted them for personally cultivating them
The said application was allowed and she took possession of
the said fields. On the ground that instead of personally
cultivating the said fields the First Respondent had | eased
themto the Second Respondent, the Appellants filed an
application under section 52 of the Tenancy Act claimng
that they had becone entitled to have the possession of the
said fields restored to them It was the case of ‘the First
Respondent that the Second Respondent was workingin the
said fields as her servant on a nonthly salary. The
Appel l ants’ said application was allowed by the Additional
Tahsi l dar, Brahmapuri. The First Respondent’s appeal against
the said order was allowed by the Sub-Divisional Oficer
Brahmapuri. The Appellants thereupon went in revision to the
Mahar ashtra Revenue Tribunal at Nagpur and the Tribuna
allowed the said revision application. Thereupon the First
Respondent filed a petition wunder Article 227 of the
Constitution of India before the Nagpur Bench of the Hi gh
Court of Bonbay being Special Civil Application No. 1392 of
1974. By reason of the provision of Rule 18 of Chapter XVl
of the Bonbay H gh Court Appellate Side Rules, 1960, the
said petition was heard by a |earned Single Judge of the
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said High Court who allowed the petition, set aside the
order of the Tribunal and restored the order of the Sub-
Divisional Oficer. Against this judgnent and order the
Appel lants filed an appeal under clause 15 of the Letters
Patent to a Division Bench of the Bombay H gh Court, Nagpur
Bench. The Division Bench dism ssed the said appeal as not
being conpetent in view of the decision of a Full Bench of
the Bonbay High Court, Nagpur Bench, in Shankar Naroba
Sal unke and others v. Gyanchand Lobbachand Kothari and
QO hers Letters Patent Appeals Nos 3, 10, 11 and 17 of 1979
and 34 of 1980 decided on Septenber 3, 1980. It is against
the said order of the Division Bench that the present Appea
by Speci al Leave has been filed by the Appellants.

745

As the Appellants” Letters Patent Appeal was di snissed
as being not nmmintainabl e by reason of the judgnent given by
the Full Bench of ‘the said High Court, what really falls to
be considered in the present Appeal is the correctness of
that Judgment.

The Hi-gh Court of Judicature at Bonbay was established
by Letters Patent dated June 26, 1862, issued by the British
Crown in pursuance of —authority conferred wupon it by the
Indian High Courts Act, 1861 (24 & 25.Vict., c.104). d ause
14 of the said Letters patent provided as foll ows:

"14. Appeal from the Courts of origi na
jurisdiction to the High Court in its appellate
jurisdiction. -

And we do further ordain that an appeal shall lie
to the said Hgh Court of Judicature at Bonbay
fromthe judgnment, in-all cases of original civi
jurisdiction, of one or nore Judges of the said
Hi gh Court or of any Division Court, pursuant to
Section 13 of the said recited Act: Provided
al ways that no such appeal shall lie to the H gh
Court as aforesaid fromany such decision made by
a mpjority of the full number of Judges of the
said High E Court, but that the right of appeal in
such case shall be to Us, Qur heirs or successors,
in Qur or Their Privy Council in manner
herei nafter provided.

The Letters Patent issued in 1862 were revoked and
repl aced by Letters Patent dated Decenber 28, 1865. Cause
15 of the new Letters Patent in its original formwasin the
following terns

"15. Appeal from the Courts of origi na
jurisdiction to the High Court in its appellate
jurisdiction. -

And we do further ordain that an appeal shall lie
to the said Hgh Court of Judicature at Bonbay,
fromthe judgnment (not being a sentence or order
passed or nmade in any crimnal trial) of “one Judge

746

of the said Hgh Court, or of one Judge of any
Di vision Court, pursuant to section 13 of the said
recited Act; and that an appeal shall also lie to
the said High Court fromthe judgnent not being a
sentence or order as aforesaid, of two or nore
Judges of the said H gh Court, or of such Division
Court, wherever such Judges are equally divided in
opi nion, and do not ampbunt in nunber to a mpjority
of the whole of the Judges of the said high Court,
at the tinme being; but that the right, of appea
fromother judgnents of Judges of the said High
Court., or of such Division Court, shall be to Us,
Qur heirs or successors, in Qur or Their Privy
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Council, as hereinafter provided."
By Letters Patent dated March 11, 1919, published in
the Bonbay Covernnent Gazette dated June 19, 1919, Part 1,
pages 1446-7, the words and brackets in clause 15, nanely,
"(not being a sentence or order passed or made in any
crimnal trial)", were substituted by the words and brackets
"(not being an order made in the exercise of revisiona
jurisdiction and not being a sentence or order passed or
made in the exercise of the power of super-intendence under
the provisions of section one hundred and seven of the
CGovernment of India Act, 1915, or in the exercise of
crimnal jurisdiction)". By Letters Patent dated Decenber 9,
1927, published in the Bonbay Governnent Gazette dated
February 2, 1928, Part |, pages 196-7, «clause is was
substituted. This substituted clause was anended by Letters
Patent dated January 22, 1929, published in the Bonbay
Governnment Gazette  dated January 24, 1929, Part |, at pages
131-2. The substituted clause 15 as amended in 1929 reads as
foll ows :
"15. Appeal to the H gh Court from Judges of the
Court.
And W do further ordain that an appeal shall lie
to the said H gh Court of Judicature at Bonbay
fromthe /judgnent (not being a judgnent passed in
the exercise  of appellate jurisdiction in respect
of a decree or order nade in the exercise of
appel l ate jurisdiction by a Court subject to the
superintendence of the said Hi gh Court, and not
bei ng an

747
order made in the exercise of revisional Jurisdic-
tion and not being a sentence or order passed or
made in the exercise of the power of superin-
tendence under the provisions of section 107 of
the Government of India Act or in the exercise of
crimnal jurisdiction) of one Judge of the said
Hi gh Court or one Judge of any Division Court,
pursuant to section 108 of the Government of |ndia
Act, and t hat notwi t hst andi ng anyt hi ng
her ei nbefore provided an appeal shall lie to the
said High Court from a judgnent of one Judge of
the said Hi gh Court or one Judge of any Division
Court, pursuant to section 108 of the Governnent
of India Act made on or after the first day of
February One thousand ni ne hundred and twenty-ni ne
in the exercise of appellate jurisdiction in
respect of a decree or ? order made in the
exercise of appellate jurisdiction by a Court
subject to the superintendence of the said H gh
Court, where the Judge who passed the judgnent
declares that the case is a fit one for appeal
but that the right of appeal from other judgments
of Judges of the said Hgh Court or of  such
Division Court shall be to Us, Qur Heirs or
Successors in Qur or Their Privy Council, as here
i nafter provided."

In clause 15 as substituted in 1927 the words "on or after

the first day of February One thousand nine hundred and

twenty nine" did not find a place but were inserted by the

said Letters Patent of 1929.

It may be pointed out that the provision in clause 15
providing for an appeal froma judgnent, in a second appea
deci ded by a Judge of the High Court if such Judge decl ares
that the caseis a fit one for appeal has now becone
i noperative in view of section 100A of the Code of Cvi
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Procedure, 1908, which was inserted in that Code by the Code
of Civil Procedure (Arendnment) Act, 1976, under which no
further appeal is to lie against the judgnent of a single -
Judge of the High Court in a second appeal. The provision in
cl ause 15 providing for an appeal fromthe Judgment of one y
Judge of any Division Court has also become redundant and
i noperative after the anendnent of clause 36 of the Letters
748
Patent by the said Letters Patent dated Decenber 9, 1927.
Prior to such amendnent where a Division Bench was conposed
of two or nmore Judges and the Judges were equally divided in
opinion as to the decision to be given on any point, the
opi nion of the senior Judge was to prevail and under cl ause
15 an appeal lay fromhis judgnment. After the anendnent of
clause 36, if the Judges of the Division Bench are equally
divided, they are to state the point upon which they differ
and the case has then to be heard upon that point by one or
nore of  the other Judges and the point is to be decided
according 'to the opinion of the mpjority of the Judges who
have hear'd the case including those who first heard it.
When-analysed and broken up into its conpetent parts

clause 15 in its finally anmended and operative formreads as
follows :

An appeal shall lie to the Hgh Court of

Judi cature at Bonbay -

(1) from a judgnent

(2) of one Judge of the Hi gh Court

(3) pursuant to section 108 of the Governnment of

I ndia Act of 1915

(4) not being -

(a) a judgnment passed in the exercise of appellate

jurisdiction in respect of a decree or order made

in the exercise of appellate jurisdiction by a

Court subject to the superintendence of the Hi gh

Court,

(b) an order made in the exercise of revisiona

jurisdiction,

(c) a sentence or order passed or made in the

exerci se of the power of superintendence under the

provi sions of section 107 of the Government of

I ndia Act of 1915, or
749

(d) a sentence or order passed or nmade in the

exercise of crimnal jurisdiction

The Letters Patent of the Calcutta, Bonbay and Madras

H gh Courts are mutatis nutandis in the same terns wth
m nor vari ations, nostly as a result of ~amendnents
subsequently made. The word "judgnment” is not defined in the
Letters Patent and has been the subj ect-matter of
conflicting decisions by these three H gh Courts, The
qguestion fell for <consideration of this Court < -in Shah
Babul al Khinji v. Jayaben D. Kania and Another [1982] |
S.CR 187. In that <case, a Single Judge sitting on the
Oiginal Side of the Bonbay H gh Court dismssed an
application nade by the appellant for appointnent of  an
interimreceiver and the grant of an interiminjunction. An
appeal against that order was dismissed by a Division Bench
of the H gh Court on the ground that it was not maintainable
under clause 15 of the Letters Patent. After considering
various authorities a three-Judge Bench of this Court
reversed the judgnent and order of the Division Bench and
held that an appeal under clause 15 of the Letters Patent
| ay against the said order because section 104 of the Code
of Civil Procedure, 1908, applied to the Oiginal Side of
the Bonbay Hi gh Court and such an order woul d be appeal abl e
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under that section read wth Rule 1 of Oder XLIII of the
Code and al so because such an order even on merits contained
the quality of finality and would, therefore, be a
"judgment” within the neaning of clause 15 of the Letters
Patent. The question whether the judgment of a Single Judge
ina petition filed under Article 226 or 227 of the
Constitution of India was not before the Court in Shah
Babul al Khinji case and was not decided by it.
There was no dispute before us that the decision of the
learned Single Judge allowing the First Respondent’s
petition under Article 227 of the Constitution was a
"judgment” within the neaning of clause 15 of the Letters
Patent. What was di sputed was whet her an appeal |ay agai nst
that judgnment under clause 15 of the Letters Patent. G
In Jagannath Ganbaji Chikhale v. CGulabrao Raghobaj
Bobde [1965] 67 Bom L.R 609, s.c. = (1965) Mah. L.J. 426 a
Di vi sion Bench of ‘the Bormbay High Court, Nagpur Bench, held
that no appeal lies -against the judgnment of a Single Judge
ina petition under Article 227 of the Constitution because
after
750
the coming into force of the Constitution the words "section
107 of the Governnent of ~India Act" (that 1is, of the
CGovernment of India Act of 1915) in clause 15 should be read
as "Article 227 of 'the Constitution" inasmuch as Article 227
confers a power of superintendence as w de as was avail abl e
to the H gh Court. under section 107 of the Governnent of
India Act of 1915. Later, a group of Letters Patent appeals
fromthe judgments of different ~Single Judges in wit
petitions filed either under ~Article 226 or 227 of the
Constitution cane before a Full Bench of three Judges which
as nentioned earlier, held that no appeal lay under cl ause
15 of the Letters Patent against the judgnent of a Single
Judge of that High Court in a petitionfiled under Article
226 or Article 227 of the Constitution. The reasons given by
the Full Bench for reaching this conclusion (quoting as far
as possible its own words) were as follows :
(1) The Constitution of  India brought about a
fundanental change in the character of the High
Courts which were in existence on the date the
Constitution cane into force. According to the
Full Bench, the Constitution "purports to |ay down
an original institutional matrix of its own". It
observed that "it is not out of the historica
ranparts that sonmething is being put - up, but a
fundanental schene, though nostly drawn- on the
hi storical feed back, is conceived and constructed
. Source of founding the H gh Court is thus
changed and is now referable to the terns of the
par amount | aw of the Constitution."”
(2) the Constitution nade a break with-the past
and had nade absolutely a new original and vita
beginning and it, therefore, followed as a matter
of law that as far as origin, source of power and
the conferment of constitutional authority were
concer ned, t he Letters Pat ent or earlier
legislating had nmere historical relevance and
could not control matters expressly provided in
the Constitution.
(3) The Hi gh Courts were created as a result of
the Letters Patent issued wunder the Indian High
Courts Act, 1861 (24 & 25 Vict. c. 104), and,
t herefore,

751
the establishnent, creation and jurisdiction of
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the High Courts had their origin in the ordinary
| aw made by the "lInperial Parliament”.

(4) The phraseology of the Letters Patent, the
CGovernment of India Act of 1915 and t he Gover nnent
of India Act, 1935, nake it obvious that the words

"original" and "appel | ate" wer e used with
reference to legal jurisdictions of the High
Courts created by ordinary | egi sl ations as
di stinct from organi c or Constitutiona

jurisdiction not subject to such laws. The
Constitutional jurisdiction conferred by Article
226 or 227 cannot be equated w th nor can form
part of any of the jurisdictions wthin the
contenpl ati on of the Letters Patent.
(5) The historical origin of clause 15 lies in the
I mperial device to provide an intra-court appea
in causes heard in the exercise of its origina
civil jurisdiction by the H gh Court acting by its
Single Judge’'s Court, all other appeals being
differently provided for.
(6) The fact that the Letters Patent can be
amended by ordinary legislating shows that the
jurisdiction of the High Court under Articles 226
and 227 could not fall within the purview of the
Letters Patent.
(7) Articles 226 and 227 of the Constitution
contain inbuilt rule-mking power -and, therefore,
after the 'coming into force of the Constitution
the authority to make rules is not required to be
traced to section 108 of the Governnent of India
Act, 1915, but resides in Articles 226 and 227 of
the Constitution suppl enented with regard to
identical matters by Article 225.
(8) Both Articles 226 and 227 of the Constitution
in substance, provide for the sane relief, namely,
scrutiny of records and -control of subordinate
courts and tribunals and, therefore, the exercise
of jurisdiction under these Articles would fal
within the expression "revisional jurisdiction" or
752
"power of superintendence" and hence even under
clause 15 of the Letters Patent an appeal would be
barred.
(9) Wen by virtue of the rules nmade by the Hi gh
Court a Single Judge exercises the power conferred
upon the Hi gh Court under Article 226 or Article
227, it follows that the power is exercised by him
for the entire High Court and, therefore, the
filing of an appeal against his judgnent ~ woul d
amount to filing a second wit petitionin the
sane matter which is not permissible.
(10) The expression "shall be heard and finally
di sposed of" in Rule 18 of Chapter XVII of the
Bonbay High Court Appellate Side Rules, 1960,
negatives the filing of any appeal in a proceeding
under Article 226 or 227 of the Constitution
The question thereafter cane to be considered by a
Speci al Bench of five Judges of the Bonbay Hi gh Court in
State of Maharashtra v. Kusum Charudutt Bharnma Upadhye
[1981] 83 Bom L.R 75, s.c. s (1981) WMah. L.J. 93. The
Special Bench traced in great detail the origin, growth and
devel opnent of the different powers and jurisdiction of the
Bonbay Hi gh Court and referred to various authorities on the
poi nt canvassed before it. It held that under Article 225 of
the Constitution of India, the Hgh Courts of various
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Provinces which were in existence i mediately before the
comencement of the Constitution continued on and fromthat
date as the H gh Courts of correspondi ng States possessing
all the jurisdictions and powers which they had prior to
that date. It further held that Articles 226 and 227 of the
Constitution did not confer upon the existing H gh Courts
wholly new powers not reflected in any of the powers or
jurisdictions possessed by any of themat the comrencenent
of the Constitution. According to the Special Bench, the
power under Article 226 was nodelled upon the prerogative
wit jurisdiction possessed by the three Chartered High
Courts, nanmely, the Hgh Courts of Calcutta, Bonbay and
Madras, in the exercise of their original jurisdiction
though that power had been nade nuch wider by Article 226,
and that Article 227 .derives its origin fromsection 15 of
the I ndian

753

H gh Courts Act, 1861, section 107 of the Governnent of
India A Act of 1915 and section 224 of the Governnent of
India Act, 1935, and that this power also existed in the
former Suprenme Court of Judicature at Bonbay with respect to
the Court of Requests and the Court of Quarter Sessions. The
Speci al Bench also held that by reason of the provisions of
section 38(1) in the Interpretation Act (52 & 53 Vict., c.
63) and section 8 of the General d auses Act, 1897, and on
wel | -established principles of interpretation of statutes
the words "t he power of superintendence under the provisions
of section 107 of the Governnment of India Act" occurring in
clause 15 of the Letters Patent were to be read as "the
power of superintendence under the provisions of section 224
of the Governnment of |ndia Act, 1935" when the 1935 Act cane
into force and by the sane process of interpretation when
the Constitution of India came into force the words "the
power of superintendence under the provisions of Article 227
of the Constitution" are to be read for the words "the power
of superintendence under the  provisions of section 224 of
the Government of India Act, 1935". According to the Specia
Bench an appeal against the judgnment of a Single Judge is a
proceeding under Article 227 of the Constitution was,
therefore, expressly barred by clause 15 of  the Letters
Patent. The Special Bench also held that Articles 226 and
227 of the Constitution operated in different fields and
that in the exercise of its power under Article 226 the Hi gh
Court exercises original jurisdiction as contrasted with-its
appel l ate or revisional jurisdictions and that  where the
original proceeding under Article 226 concerned civi
rights, the proceeding under Article 226 would be an
original civil proceeding and, therefore, an  appeal would
lie under clause 15 of the Letters Patent against’' the
judgrment of a Single Judge in such a proceedi ng. The Specia
Bench further held that the words ’'heard and finally
di sposed of" in Rule 18 of the Chapter XVII of the Bonbay
Hi gh Court Appellate Side Rules, 1960, did not inply any
exclusion of a Letters Patent appeal against the judgnment of
a Single Judge in a proceeding under Article 226 of the
Constitution. According to the Special Bench, where the
facts justified a party in filing an application under
either Article 226 or 227 of the Constitution and the party
chooses to file his application under both these Articles,
the court ought to treat the application as being one made
under Article 226. The Special Bench overrul ed the deci sion
i n Shankar Nnhroba Sal unke and ot hers v. Gyanchand Lobbachand
Kot hari and ot hers except for the concl usion
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reached in that case that no appeal |ies under clause 15 of
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the Letters Patent against the judgment of a Single Judge of
the High Court in a proceeding under Article 227 of the
Constitution.

Though the Petition for Special Leave to Appeal in this
matter was filed in the end of April 1983 nearly two and a
hal f years after the judgment of the Special Bench was
delivered and nearly two years after it was reported,
strangely enough what was challenged in the Petition for
Speci al Leave was only the correctness of the judgnment of
the Full Bench and not that of the Special Bench. None the
less, in viewof the inmportance of the question raised by
this Appeal, the correctness of the Full Bench decision
requires to be exam ned by this Court.

The judgment of the Full Bench is based upon one mmj or
prem se and two minor premises - the major prem se being
that on the comrencenent of the Constitution the H gh Courts
then in existence became organically different H gh Courts
as they acquired a different origin, nature and character;
the minor premses being (i) that the provision for an
i ntra-court- appeal in the Letters Patent dealt with
di fferent jurisdictions under the ordinary |aw only and not
with any jurisdiction conferred upon the H gh Court by the
Constitution, and e (ii) that Rule 18 of Chapter XVII of the
Bonbay Hi gh Court Appellate Side Rules, 1960, negatived any
right of appeal. Each of these premses is, however,
vitiated by a fallacy.

As the Hi gh Court of Bonbay was in existence
i medi ately prior ‘to the comencenent of the Constitution,
we will first turn ‘to the relevant provisions of the
Constitution as originally -enacted, pointing out where
necessary the subsequent changes nmade therein

Clause (14) of Article 366 of the Constitution defines
the term"Hi gh Court" as follows :

"(14) 'H gh Court’ neans-any Court which is deened
for the purposes of thi's Constitution to be a High
Court for any State and includes -

(a) any Court in the territory of I ndi a
constituted or reconstituted under this
Constitution as a H gh Court, and
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(b) any other Court in the territory of India
whi ch may be declared by Parlianment by law to be a
Hi gh Court for all or any of the purposes of this
Constitution".

Chapter V of Part VI of the Constitution deals with
Hi gh Courts and is headed "The H gh Courts in the States".
Article 214 as originally enacted provides as follows :

"214. High Courts for States. -

(1) There shall be a High Court for each State.

(2) For the purposes of this Constitution the Hi gh

Court exercising jurisdictionin relation to any

Province imredi ately before the comencenent of

this Constitution shall be deened to be the High

Court for the corresponding State.

(3) The provisions of this Chapter shall apply to

every High Court referred to in this article."
Clauses (2) and (3) of this Article were onmitted with effect
from Novemnber 1, 1956, by the Constitution (Seventh
Amendnent) Act, 1956, in order to inplenent the schene of
reorgani zati on of States.

Clauses (1) and (2) of Article 1 of the Constitution as
originally enacted provided as follows :

"(1) India, that is Bharat, shall be a Union of
St at es.
(2) The States and the territories thereof shal
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be the States and their territories specified in

Parts A, B and C of the First Schedule."
Clause (2) was substituted by the Constitution (Seventh
Amendrent)  Act, 1956, to read "The States and the
territories thereof shall be as specified in the First
Schedul e.” Under the First Schedule to the Constitution, the
territory conprised in the Province of Bonbay becane the
territory of the State of Bonbay, and by reason of Article
214(2) read with
756
clause (14) of Article 366 of the Constitution the High
Court for the Province of Bonbay became the H gh Court for
the State of Bombay. Article 215 provides as follows :

"215. High Courts to be courts of record. -

Every Hi gh GCourt shall be a court of record and
shal |l have all- the powers of such a court
i ncluding the power to punish for contenpt of
itselfo"

Article 225 reads as follows :
"225. Jurisdictionof existing H gh Courts. -
Subject to the provisions of this Constitution and
to the provisions of any law of the appropriate
Legi sl ature - made by virtue of powers conferred on
that Legi'slature by this Consti tution, the
jurisdictionof, and the |aw adninistered in, any
existing H/gh Court, and the respective powers of
t he Judges t her eof in relation to t he
admini stration of justice in the Court, including
any power . to make rules of Court and to regul ate
the sittings of the Court and of menbers thereof
sitting alone or in Division Courts, shall be the
same as immediately before the comencenent of
this Constitution:
Provi ded that any restriction to which the
exercise of original jurisdiction by any of the
Hi gh Courts wth respect to any matter concerning
the revenue or concerning any act ordered or done
in the collection thereof was subject inmrediately
bef ore the comrencenent of this Constitution shal
no |onger apply to the exercise of such
jurisdiction."

The proviso to Article 225 was onmitted by the Constitution

(Forty-second Amendnent) Act, 1976, with effect from

February 1, 1977, and was reinserted with effect from June

20, 1979, by the Constitution (Forty-fourth Anendrment) Act,

1978.

Clause (1) of Article 226 as originally enacted provided as

follows :
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"226. Power of High Courts to issue certain wits.
(1) Notwi thstanding anyching in Article 32, every
Hi gh Court shall have power, throughout the
territories in relation to which it exercises
jurisdicition, to issue to any per son or
authority, including in appropriate cases -any
Government, within those territories directions,
orders or wits, including wits in the nature of
habeas corpus, mandanmus, prohibition, quo warranto
and certiorari, or any of them f or t he
enforcenent of any of the rights conferred by Part
Il and for any other purpose.”

This clause was substituted by the Constitution (Forty-

second Amendnent) Act, 1976. Cause (1) as so substituted

was anended by the Constitution (Forty-third Amendnent) Act,

1977, and the Constitution (Forty-fourth Amendnent) Act,
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1978, with the result that clause (1) of Article 226 has now
been restored to its original form
Article 227 as originally enacted provided as follows :
"227. Power of superintendence over all courts by
the Hi gh Court. -
(1) Every High Court shall have superintendence
over all courts and tribunals throughout the
territories in relation to which it exercises
jurisdiction.
(2) Wthout prejudice to the generality of the
f oregoi ng provision, the H gh Court may -
(a) call for returns fromsuch courts;
(b) make and issue general rules and prescribe
forns for regulating the practice and proceedi ngs
of such courts; and
(c) prescribe forms in which books, entries and
accounts-shal | "be kept by the officers of any such
courts.
758
(3) The Hi gh Courts nmay also settle tables of fees
to be allowed to the sheriff and all clerks and
of ficers of such courts and to attorneys,
advocates and pl eaders practising therein:
Provi ded that ~any rules made, forns prescribed or
tables settled under clause (2) or clause (3)
shall not /be inconsistent wth the provision of
any law for the time being in force, and shal
requi re the previous approval of the Governor
(4) Nothing in this article shall ' be deened to
confer on a Hi gh Court powers of superintendence
over any court or tribunal constituted by or under
any law relating to the Arnmed Forces."
Clause (1) of Article 227 was substituted with effect from
February 1, 1977, by the Constitution (Forty-second
Anmendnent) Act, 1976, to read, "Every Hi gh Court shall have
superintendence over all courts subject to its appellate
jurisdiction". The clause was further substituted so as to
restore it to its original formby the Constitution (Forty-
fourth Anmendnent) Act, 1978, with effect from June 20, 1979.
It is also relevant to set out the -provisions of
Article 228. That Article is as foll ows:
"228. Transfer of certain cases to H gh Court. -
If the High Court is satisfied that a case pending

in a court subordinate to it i nvol ves a
subst anti al guestion of law as to t he
interpretation of this Constitution t he

determ nation of which is necessary for the
di sposal of the case,it shall withdraw the case
and may -
(a) either dispose of the case itself, or
(b) determine the said question of law and return
the case to the court fromwhich the case has been
so withdrawn together with a copy of its judgnent
on such question, and the said court shall - on
recei pt thereof proceed to dispose of the case in
conformty with such judgnent."
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The above Article was amended by the Constitution
(Fortysecond Amendment) Act, 1976. It was agai n anended by
the Constitution (Forty-third Anendment) Act, 1977, to
restore it toits original form
Article 230 as originally enacted provided as foll ows:
'230. Extension of or excl usi on from the
jurisdiction of H gh Courts. -
Parliament may by | aw -
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(a) extend the jurisdiction of a H gh Court to, or

(b) exclude the jurisdiction of a H gh Court from

any State specified in the First Schedul e other

than, or any area not within, the State in which

the H gh Court has its principal seat."
This Article was substituted by the Constitution (Seventh
Amendnent) Act, 1956, when the distinction between Parts A,
B and C States was done away with, and the Article now
confers power wupon Parlianment to extend the jurisdiction of
a High Court to, or exclude the jurisdiction of a Hi gh Court
from any Union Territory.

Article 372(1) provides as follows :

"372. Continuance in force of existing |aws and

their adaptation. -

(1) Not wi t hst andi ng t he repeal by this

Constitution of ~the -enactnents referred to in

Article 395 but subject to the other provisions of

this Constitution, all the lawin force in the

territory  of I ndi a i Mmedi ately bef ore the
comencement of this Constitution shall continue
in force therein until altered or repealed or

amended by a conpetent Legislature or other
conpetent authority."
The expression "existing law' is defined by clause (10) of
Article 366 to nean "any law, Odinance, order, bye-Iaw,
rul e or regul ation passed or nmade before the conmmencenent of
this
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Constitution by any Legislature, authority or person having
power to nmeke such a law, Ordinance, order, by-law, rule or
regul ati on".

Under Article 367(1), wunless the context otherw se
requires, the GCeneral C auses Act, 1897,  subject to any
adaptations and nodifications that™ may be made therein by
any Presidential order made under Article 372 to bring it in
conformty with the provisions of the Constitution, is to
apply for the interpretation of the Constitution

The result of the above Constitutional provi'sions may
be sunmed up thus :

(1) Under Article 225, the H gh Courts exercising
jurisdiction in relation to t he Provi nces
i medi ately before the comencenent of the
Constitution (hereinafter referred to as "the
existing High Courts") becane the Hi gh Courts for
the corresponding States and exercised the sane
jurisdiction and admnistered the sane |law as
theretofore; and the respective powers of the
Judges of such High Courts in relation to. the
adm ni stration of justice in such Courts,
including the power to nmake rules for the Court
and regulate the sittings of the Court- - and of
menbers thereof sitting singly or in Division
Courts, remained the same as imediately  before
the comrencenent of the Constitution.

(2) The proviso to Article 225 renpoved the bar to

the exercise of woriginal jurisdiction by the
existing High Courts in matters concerning the
revenue contai ned in section 226(1) of the

CGovernment of India Act, 1935.

(3) Articles 226, 227 and 228 provided for the
exercise of certain specific powers by every Hi gh
Court, whether an existing H gh Court or a High
Court which may come to be established after the
comencement of the Constitution as some High
Courts in fact were, for exanmple, the High Courts
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of Andhra Pradesh, Gujarat and Delhi. These
specific powers are the power to issue directions,
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orders and wits under Article 226, the power of
superi nt endence over subor di nat e courts and
tribunals under Article 227, and the power under
Article 228 to wthdraw to itself from a
subordinate court a case involving a substantia
guestion of law as to the interpretation of the
Constitution.
By section 8 of the States Reorganisation Act, 1956
(Act 37 of 1956), a new State of Bombay was formed with
effect from "the appointed day", nanely, Novenber 1, 1956,
conprising inter alia certain territories which then forned
part of the State of Madhya Pradesh and were by that section
transferred from that State to the new State of Bonbay.
These territories ~conprised what is known as the "Vidarbha
Regi on" consisting of the districts of Buldana, Akola,
Anravati, ~ Yeotmal,  Wardha, Nagpur, Bhandara and Chanda
(later nanmed Chandrapur). It~ is from this region that the
appeal s before the Full Bench as also the present Appea
ari se.
Section 49(1) of that Act provides as follows :
"49. Hi gh Courts for the new States -
(1) The /High Courts exercising inedi ately before
the appointed day jurisdiction in relation to the
existing States of Bonbay, -Madhya Pradesh and
Punj ab shall, as from the appointed day, be deened
to be the High Courts for the new States of
Bonbay, Madhya Pradesh-and Punjab, respectively.
Under Section 51(1), the principal seat -of the High
Court for a new State was to be at ~such place as the
President may, by notified order, appoint. Under  section
51(2), the President could, after consultation wth the
CGovernor of a new State and the Chief Justice of the Hi gh
Court for that State, by notified order, provide for the
establ i shnent of a permanent Bench or Benches of that Hi gh
Court at one or nore places within the State other than the
principal seat of the Hgh Court. and for any mtters
connected therewith. Sub-section (3) of section 51 provided
that notw thstanding anything contained in sub-section (1)
or sub-section (2), the Judges and Division Courts of the
Hi gh Court for a new State may al so sit at such
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other place or places in that State as +the Chief Justice
may, with the approval of the Governor, appoint.
By a Presidential Oder, nanely, S.R O No. 2514 dated
Cct ober 27, 1956, published in the Gazette of India
Extraordinary, 1956, Part Il, Section 3, at page 2195, the
principal seat of the Bonbay H gh Court was notified to be
at Bonmbay. A tenporary Bench of the Bonbay H gh Court was
establ i shed at Nagpur
Sections 52, 54 and 57 of the Act provide as follows :
"52. Jurisdiction of H gh Courts for new States -
The High Court for a new State shall have, _in
respect of any part of the territories included in

that new State, all such original, appellate and
other jurisdiction as wunder the law in force
i medi ately bef ore t he appoi nt ed day, is

exercisable in respect of that part of the said
territories by any High Court or Judicia
Conmi ssioner’s Court for an existing State.

"54. Practice and procedure -

Subject to the provisions of this Part, the law in
force imediately before the appointed day wth
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respect to pratice and procedure in the H gh Court
for the corresponding State shall, with necessary

nodi fications, apply in relation to the H gh Court
for a new State, and accordingly, the H gh Court
for the new State shall have all such powers to
make rul es and orders with respect to practice and
procedure as are, inmmediately before the appointed
day, exercisable by the Hgh Court for the
correspondi ng State:
Provided that any rules or orders which are in
force imediately before the appointed day wth
respect to practice and procedure in the High
Court for the corresponding State shall, unti
varied or revoked by rules or orders nade by the
Hi gh Court for a new State, apply with the
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necessary nodifications in relation to practice
and procedure in the H gh Court for the new State
as if made by that Court."
"57. Powers of Judges -
The taw in force immedi ately before the appointed
day relating to the powers of the Chief Justice,
Singl e Judges and Division Courts of the High
Court for the corresponding State and with respect
to matters ancillary to the /'exercise of those

powers shall, wth the necessary nodifications,
apply in relation to the Hgh Court for a new
State."

The State of Bonbay underwent another reorganisation
with effect from My 1, 1960, by the enactnent of the Bonbay
Reor gani sati on Act, 1960, (Act 11 of 1960). By section 3 of
that Act, as from the appointed day, nanely, May 1, 1960,
certain territories conprised in the State of Bonbay were
formed into a new State to be known as "the State of
Gujarat" and "the residuary State of Bombay" was to be known
as "the State of Mharashtra". By section 28 of the Bonbay
Reor gani sati on Act, a separate Hi gh Court was forned for the
State of Gujarat from the appointed day. Section 28(1) of
that Act further provided that "the Hi gh Court of Bonbay
shal | become the High Court for the State —of Mharashtra
(hereinafter referred to as ’'the Hi gh Court of Bonbay'). ™
Section 41 of the Bonbay Reorgani sation Act provided as
fol |l ows:

"41. Permanent Bench of Bonbay Hi gh Court — at
Nagpur. -
Wthout prejudice to the provisions of Section 51
of the States Reorganisation Act, 1956, such
Judges of the H gh Court at Bonbay, being not |ess
than three in nunber, as the Chief Justice may
fromtime to time nomnate, shall sit at Nagpur in
order to exercise the jurisdiction and power for
the time being vested in that Hgh Court in
respect of cases arising in the districts of
Bul dana, Akola, Anravati, Yeotmal, Wardha, Nagpur
Bhandara, Chanda and Raj ura:
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Provided that the Chief Justice may, in his
di scretion, order that any case arising in any
such districts shall be heard at Bonbay."
It was the Permanent Bench of the Bonmbay H gh Court at
Nagpur which decided the said Full Bench case of Shankar
Nar oba Sal unke and others v. Gyanchand Lobhachand Kot hari
and others as also passed the order appeal ed against in the
case before wus. The Special Bench case of the State of
Mahar ashtra v. Kusum Charudutt Bharma Upadhye was deci ded by
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the Bonbay High Court sitting at its principal seat at
Bonbay.

Before proceeding further we may as well conmplete the
post-Constitution history of the Bonmbay Hi gh Court. At the
request of the Varishta Panchayat and the people of Free
Dadra and Nagar Haveli, the areas of Dadra and Nagar Havel
were integrated with the Union of India as a Union Territory
by the Constitution (Tenth Anendnent) Act, 1961, with effect
from August 11, 1961. The Dadra and Nagar Haveli Act, 1961
(Act No. XXXV of 1961), was enacted to make provision for
the representation in Parlianent and for the admi nistration
of that Union Territory and for matters connected therewth.
Section 11 of that Act provided that "As fromsuch date as
the Central Governnent nmay, by notification in the Oficia
Gazette, specify, the jurisdiction of the Hgh Court at
Bonbay shall extend to Dadra and Nagar Haveli."The date
specified was July- 1, 1965, by notification published in the
Gazette of India Extra-ordinary dated June 17, 1965, Part
Il, Section 3(ii), at page 579. In exercise of the power
conferred by Article 230 Parlianent enacted the Hi gh Court
at Bonbay  (Extension of Jurisdiction to Goa, Daman and Di u)
Act, 1981 (Act No.26 of 1981). Under that Act as fromthe
appoi nted day, the jurisdiction of the Hi gh Court at Bonbay
was extended to the Union Territory of Goa, Daman and Diu
and the Judicial Commi'sioner’s Court which was till then
functioning there was abolished. By Governnment of India
Notification in the Mnistry of Law, Justice and Conpany
Affairs No. 64/1/81 Jus. dated Cctober 8, 1982, the Centra
Gover nnment appoi nted Cctober 30, 1982, as the date on which
the said Act would cone into force, and with effect from
that date a Permanent Bench of the Bonbay H-gh Court was
established at Panaji. Under section 51(3) “of the States
Reor gani sation Act, wth effect from August 27, 1981, a
temporary Bench of the Bombay H gh Court was
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established at Aurangabad for. the Marathwada Regi on which
consists of the territories of the forner State of Hyderabad
transferred to the new State of Bonbay by section'8 of that
Act and now fornming part of the State of Maharashtra. By a
Presidential Order, nanely, GS.R 475 E dated June 26,
1984, entitled "The H gh Court of Bonbay (Establishment of a
Per manent Bench at Aurangabad) Order, 1984, issued under
section 51(2) of that Act a Permanent Bench of the Bonbay
Hi gh Court was established at Aurangabad on and from August
27, 1984, for the Marathwada Region, that is, the districts
of Aurangabad, Beed, Jalna, Latur, Nanded, ~Osmanabad and
Par bhani .

The effect of the above Constitutional ‘and statutory
provisions so far as they concern the H gh Court of Bonbay
is that the H gh Court of Bonbay which was the H-gh Court
for the Provi nce of Bonbay i mediately before t he
comencenment of the Constitution continued in existence on
the coming into force of the Constitution as the H gh Court
for the pre- Reorgani zation State of Bonbay and the
jurisdiction of, and the Ilaw admnistered in, the Bonbay
Hi gh Court and the respective powers of the Judges thereof
inrelation to the administration of Justice in the Court,
including the power to make rules of Court and to regul ate
the sittings of the Court and of menbers thereof sitting
alone or in Division Courts, continued to be the same as
they were i mediately before the comencenent of the
Constitution. Further, the Bonbay H gh Court was al so vested
with the specific powers conferred by Articles 226, 227 and
228 of the Constitution. Al existing laws, Odinances,
Orders, bye-I|aws, rules and regul ati ons nmade by any
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conpetent Legislature, authority or person continued to be
adm ni stered by the Bonbay H gh Court wuntil altered or
repeal ed or anended by a conmpetent Legislature or other
conpetent authority. Thus, by the Constitution itself the
Hi gh Court for the former Province of Bonmbay was nade the
Hi gh Court for the pre-Reorganisation State of Bonmbay with
the same jurisdictions and powers, including rule-naking
power and the power to regulate the sittings of the Court
ei ther by Judges sitting alone or in Division Benches, which
it previously possessed. The Letters Patent of the Bonbay
Hi gh Court and the rules made by that H gh Court thus
continued to be in operation by virtue of the Constitution
itself. The statutory provisions referred to above show t hat
the Bonbay Hi gh Court as the Hi gh Court for
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the pre-Reorganizati on State of Bonbay continued as the High
Court for the post-Reorganization State of Bonbay and there
after for the  State of Maharashtra with the same
jurisdiction and powers which it possessed, exercisable
either by Judges sitting singly or in Division Courts,
whet her at its principal seat or at one of its Benches at a
pl ace other than its principal seat.

It is, therefore, necessary to see the jurisdiction and
powers which the H'gh Court for the Province of Bonbay
possessed i mmediately “prior to the comencenent of the
Constitution, nanely, imediately before January 26, 1950,
and to ascertain whether the powers  specified in Articles
225, 226 and 227 of the Constitution forned part of its
existing jurisdiction . or were conferred for the first tine
upon that High Court . when it becane the H gh Court for the
pre- Reorgani zation State of Bonbay on the Constitution
comng into force. This involves tracing in brief the origin
and devel opment of judicial institutions and adm nistration
of justice in the forner Province of Bombay. Apart fromthe
various Charters and Letters Patent granted by the British
Crown and the statutes passed by the British Parlianent,
much useful information in this regard can be gathered from
other sources, particularly "The Inperial Gazetteer of
I ndi a" published under the authority of the Secretary of
State for India in Council; "Gazetteer of the Bonbay
Presidency” in twenty-eight volumes published in 1882-84
under Covernment orders; "The Gazetteer of Bonbay City and
Island" in three volumes conpiled under Governnent orders
and published in 1909; and books such as "The Adm ni stration
of Justice in British India" by WIlliamH. - Mrley published
in 1858. Herbert Cowell’s Tagore Law Lectures entitled
"History and Constitution of the Courts and Legislative
Authorities in |India" published in 1872, "Bonbay in._ the
Making - Being Mostly a History of the Oigin and G owth of
Judicial Institutions in the Wstern Presidency, 1661-1726"
by Phiroze B.M Malabari published in 1910, "First Century
of British Justice in India" by Sir Charles Fawett (a
former Judge of the Bonbay H gh Court) published in 1934
under the patronage of the Secretary of State for India in
Council, MC. Setalvad's Hamlyn Lecture on "The Common Law
in India" published in 1960, "Fanobus Judges, Lawers and
Cases of Bombay - A Judicial Hi story of Bonbay during the
British Period" by P.B. Vacha published in 1962, "City of
Gol d - The Bi ography of
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Bonbay" by G llian Tindall published in 1982, and "The East
I ndia Conpany’s Sadar Courts 1801-1834" by Sir O by Mot ham
(fornmer Chief Justice of the Allahabad H gh Court) published
in 1982. A judicial decision in which much valuable
information can be found is the judgnent of Westropp, J.,
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who spoke for the Court in the case of Naoroji Berami v.
Henry Rogers [1866-67] 4 Bom H C. R 1.

Bonbay consisted originally of seven small islands in
addition to sone islets in the harbour. The seven islands
whi ch became the City and Island of Bonbay were Col aba, Ad
Wman’ s | sland, Bonbay which was the main island, Mazagaon
Parel (also at tines called by sone witers by the nanes of
its other three sections - Matunga, Dharavi and Sion), Mahim
and Worli. These seven islands practically retained their
original shape wuntil the eighteenth century. Sonme schol ars
beli eve Bonbay to be the ’'Haptanesia’ mentioned by the

second-century astronomer, geogr apher and cosnogr apher
Ptol eny (C audius Pt ol onaeus ) in his " Geogr aphi ke
Huphegesis’ ('CGuide to Geography’). It is wunnecessary to

trace the history of Bonbay fromits earliest days. Suffice
it to say that after passing through various hands it came
to form part of the territories of Sultan Bahadur Shah of
Gujarat. By the Treaty of Bassein dated Decenber 23, 1534,
negoti ated by ~ Shah-Khwaj eh on behalf of Bahadur Shah and
Nano da '‘Cunha the Viceroy of Goa, on behalf of the King of
Portugal , -and signed on board the ~galleon "San Mateos",
Bahadur Shah ceded to the King of Portugal "the City of
Bassein, its territories, islands and seas" (which included
the above-nmentioned  seven islands) in return for Portuguese
assi stance against the Mgul Enperor. This treaty was
confirmed the next year on Cctober 25, 1535, by a treaty of
peace and comerce between Bahadur Shah -and Nuno da Cunha on
behal f of the King 'of Portugal. The natural advantages of
Bonbay soon aroused the cupidity of the English who
recogni zed its value as a naval base. They, therefore, wth
the Dutch as their allies, landed at Bonbay and burnt the
manor - house in 1626 and, according to sone contenporary
reports, actually seized it from the Portuguese but
thereafter abandoned it for some unknown reason. There were
regul ar efforts made by the Conpany of London nmerchants
(hereinafter referred to as "the London Conpany"), which had
obtained by Royal Charter the right to trade with the East
Indies, urging the Crown and thereafter the Lord Protector
Aiver Comwell to
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purchase Bonbay fromthe Portuguese.  These efforts bore
fruit when King Charles Il married |Infanta Donna Catherine

of Braganza, sister of Alfonso VI, King of Portugal. By the
Treaty of Marriage dated June 23, 1661, and ratified about
two nonths later, in addition to the City and Fort of
Tangier, by Article 11 of that Treaty Al fonso VI, as part of
the marriage dowy, granted and confirmed "unto the King of
Great Britain, his heirs and successors for ever, the Port
and Island of Bonbay in the East Indies with all the rights,
profits, territories and appurtenances whatsoever there-unto

bel ongi ng, and together with all income and revenue, as also
the direct and absol ute Domi ni on and Sovereignty of the said
Port and |Island of Bonbay and premses, wth all ‘their

royalties, freely, fully, entirely and absolutely." Wat is
significant about this Marriage Treaty is that while in the
case of Tangier the third article of the Treaty provided
that "they (the inhabitants of the City and Fort of Tangier)
shall be ruled and governed by the same | aws and custons as
being hitherto wused and inposed in the aforesaid town and
castle", the Marriage Treaty did not contain any such
provision so far as Bonbay was concerned. The reason for
this distinction wll be pointed out Ilater. Yet another
significant thing about this Marriage Treaty was that as the
King of Portugal had full and conplete sovereignty which he
transferred to the King of G eat Britain, it nade Bonbay the
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only part of India directly under the British Crown while
the rest of British India was until 1858 held by the British
under the 'firman’ of the Mgul Enperor Shah Al am granted on
August 12, 1765, and grants made and territories ceded by
other Indian rulers and the territories acquired by the East
I ndi a Conpany by conquest. Though the King of Portugal did
not realize the value and Potentialities of Bonbay, the
Portuguese Viceroy of Goa, Don Antonio de Mello de Castro,
who exercised vi ceroyal ty over al | t he Por t uguese
possessions in India including Bonbay did and he tenporized
and put off handing over possession of Bonmbay to the
representatives of the British Crown so that the English
Fl eet under the Earl of  Marl borough (later Duke) which
arrived at Bonbay in Septenber 1662 was kept off fromtaking
possession and sailed away on January 14, 1663, and it was

not until February 18, 1665, that Bombay was handed over to
the British.

Upon obt ai ning possession of the Island of Bonbay,
Charles Il, inreturn for a substantial |oan by a Charter
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dated March 27, 1668, after reciting the Letters Patent of
1661 granted by him to the -London Conpany and the said
Marriage Treaty, proceededto "give, grant, transfer, and
confirm' to the London Conpany the Port and Island of Bonbay
"with al | t he rights, profits, territories, and
appurtenances thereof’ whatsoever," etc., in as large a
manner as the Crown of England enjoyed or - ought to enjoy
themunder the grant of the King of Portugal by the said
Marriage Treaty "and not further or otherw se," and created
the London Conpany . "the true and absolute Lords and
Proprietors of the Port _and Island and prem ses af oresaid,
and of every part and parcel thereof, "(saving the
al l egi ance due to the Crown of England, and its royal power
and sovereignty over its subjects “in and over the
i nhabitants of the Port and Island), “to have, hold," etc.,
the said Port and Island, etc., "unto them (the London
Conpany), to the only wuse of ‘them (the London Conpany),
their successors and assigns for evernore, to be hol den of
Us, Qur Heirs and Successors as of the Mnor of East
Greenwich in the County of Kent, in free and comon Socage,
and not in Capite, nor by Knight's Service," at the rent of
ten pounds yearly payable to the Crown.

We nay pause here to cast a | ook backwards to see how
the London Conpany canme into existence. The London Conpany
came into being on Decenber 31, 1601, when by a Roya
Charter granted on that date, Queen Elizabeth | created a
body corporate consisting of "the Governor and Conpany of
the Merchants of London trading into the East |Indies".
Anmongst other things the Charter enpowered the -London
Conpany to make and enforce laws "for the good governnent of
the said Conpany, and of all factors, masters, nariners, and
other officers enployed or to be enployed in any of their
voyages, and for the better advancenent and continuance of

the said trade and traffic . . . Soe alwais the said | anes .
be reasonable and not contrary or repugnant to the
| awes, statutes or Custonmes of this Qr Realm" It is

pertinent to note that this power to | egislate contained no
express reference to factories or territories. This was
poi nted out by Westropp J., in Naoroji Berami v. Henry
Rogers [1866-67] 4 Bom H CR 1. This Charter was renewed
and confirmed in nearly identical |anguage by Letters Patent
granted by Janmes | on May 31, 1609, and again by a Charter
granted on February 4, 1622, by the sanme nonarch. The
Charter of 1622 also enpowered the Conpany
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to chastise and correct all English persons residing in the
East Indies and committing any nisdeneanour either wth
martial law or otherwise. On his restoration to the throne
Charles Il confirmed both the above Charters by Letters
Patent granted on April 3, 1661. This Charter conferred upon
the CGovernor and his Council of each place where the Conpany
had or should have a factory or place of trade within the
East Indies the power to "judge all persons belonging to the
sai d Governor and Conpany, or that shall live under them in
all causes, whether civil or crimnal, according to the | aws
of this Kingdomand to execute judgnment accordingly". Thus,
the London Conpany got under this Charter the power to judge
according to the laws of England not only its own servants
but all persons who should live wunder it - a power
excerciseable by it not only in the places where it had
factories or places of trade but also in those places where
it may have in future any factories or places of trade. This
was the first Charter that actually created Courts of
Justice in BritishIndia by naking the Governor and the
Counci | ~of ~each such factory or place of trade the judge in
all civil-—or crimnal matters according to the laws of
Engl and. The reason for~ the Marriage Treaty of Charles |

not containing in the case of Bonbay a provision sinlar to
that in the case of Tangier for the inhabitants to be ruled
and governed by Portuguese |laws and custons now becones
obvious. Since the Charter of 1661 enpowered the Conpany to
establish Courts of Justice and further provided that the

l aws of England should prevail in all the factories and
settl enents subordinate to it, ~a provision in the Marriage
Treaty that Portuguese |laws —and custons should prevail in

Bonbay would have been inconsistent with the Charter of
1661, as Charles Il always contenpl ated handing over Bonbay
to the London Conpany.

A word about the free and comopn socage tenure under
whi ch the London Conpany held the Port and |Island of Bonbay
woul d not be out of place. Socage was a form of |and tenure.
Oiginally, it was of two kinds' - free socage and villein
socage, depending upon whether ‘the services were free or
base. Thus, where a nman held land by fealty and a fixed
rent, the tenure was free socage.  Free socage was of two
kinds - socage in capite and common socage. Free and comon
socage by which the London Conpany was to hold the |sland of
Bonbay under the Charter of 1668 was the nodern ordinary
freehold tenure. The
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Charter also enabled the Conmpany "as a general court, to
establish under their common seal, any | aws whatsoever for
the good governnent of Bonbay, and the inhabitants thereof

provided that the said laws ... be consonant to reason
and not repugnant to the laws of this Qur Real m of Engl and
..." The London Conpany placed Bonbay under the control of
the CGovernor and his Council at Surat with a Deputy CGovernor
at Bonbay.

In 1669 the London Conpany sent out det ail ed
instructions for the establishment of a Court of Justice in
Bonbay but it was, however, not until three years |ater that
the first court was established by Gerald Aungier who was
the President of the Surat Council and the second Covernor
of Bombay and who nay well be called the Father of the
nodern City of Bonbay for which he visualized a splendid
future, calling it "the city which by God s assistance is
intended to be built", and it was to this end that he
directed his admnistration and efforts. For the purpose of
establishing a Court of Judicature in Bonbay he issued a
procl amation "for abolishing the Portuguese |aws, and for
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establishing the English" fromand after August 1, 1673. The
openi ng cerenpony of the Court took place on August 8, 1672,
conmencing with a cerenonial procession fromthe Fort to the
guild-hall. Aungier then entered the Court, took the chair
After the Letters Patent granted by Charles Il to the London
Conmpany for the Island of Bonbay were read and the oaths of
office adm nistered to the Judge and others, Aungier nade a
speech. Today, when there is so nmuch concern for preserving
the i ndependence of the judiciary, it is worth reproducing
that speech. Aungier said
"The Inhabitants of this I sland consist of
several /nations and Religions to wt - English,
Portuguese and other Christians, Mdyores, and
Jentues, but you; when you sit in this seat of
Justice and Judgnent, nust | ook upon themw th one
single eye as | doe, without distinction of Nation
or Religion, for they are all his Mjesties and
the Hon’ bl e Conmpany’ s subjects as the English are,
and have all an equall title and right to Justice

and you nust doe them all justice, even the
meanest person of the Island, and in particul are
t he Poor e,
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the Orphan, the Wddow and the stranger, in al
matters of controversy, of Common right, and Meum
and Tuunm And this not only one agai nst the other
but even against nyself and those who are in
of fice under nme, nay against the Hon' ble Conpany
thensel ves when Law, ~ Reason and  Equity shal
require you.  soe to doe, for this is your Duty and

therein will ~you be justified, and in soe doing
God will be with you to strengthen you, his
Maj estie and the Conpany wll —comend 'you and
reward you, and |, in ny place, shall be ready to

assi st, Countenance, honour -and protect you to the
ut nost of the power and Authority entrusted to ne;
and soe | pray God give his blessing to you."
The late M. MC  Setalvad in his Ham yn Lecture
"The Conmon Law in India" has thus eul ogized this speech
(pp. 10-11)
"The nobl e words of Governor Aungier ... enunciate
principles which in the course of years that
followed set the pattern for the adm nistration of
justice not only in the island but in other areas
in the country which gradually fell under the sway
of the British ... Thus were |aid the foundations
in the seventeenth century albeit in the snal
area of the town and island of Bonbay of the
application of English laws to Indians residing in
the Presidency Towns and of the system of
adm ni stering justice fostered by the comon |aw
in England."

CGovernor Aungier also established an inferior Court of
Justice consisting of a civil officer of the London Canpany
assisted by Indian officers wth jurisdiction to try al
di sputes under 200 xeraphins. Appeals fromthe decision of
the inferior court lay to the superior Court. The superior
Court was composed of the Deputy Governor in Council with
the title of the "Judge of the Courts of Judicature." It not
only heard appeals fromthe decisions of the inferior Court
but al so took cogni zance of civil causes of the value of and
exceedi ng 200 xeraphins and all crimnal actions. Al trials
bef ore the superior Court were jury trials.
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By a Charter dated October 5, 1677, Charles |1
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confirmed the Letters Patent of 1661 and the Charter of
1668, and by another Charter dated August 9, 1683, he
confirmed the earlier Charters granted by Elizabeth I, Janes
I and hinmself and inter alia provided for establishing a
Court of Judicature to be held at such places, forts,
plantations or factories upon the <coast as the London
Conpany should fromtine to tinme direct. This Charter also
aut horized the establishnent of admralty jurisdiction in
India with the object of enabling the London Conpany to
sei ze and condem the ships of those whomit considered as
interlopers and a special Admiralty Judge for Bonmbay was
appointed by the King. James Il by his Charter dated Apri
12, 1686, confirmed the Charter granted by his el der brother
Charles Il and when WlIlliamlIll and Mary |l ascended the
throne they confirnmed the wearlier Charters by a Charter
dated Cctober 7, 1693. Under it, the laws which the Conpany
had power to nmake were not to be contrary or repugnant to
the | aws, statutes or custons of Engl and.

Meanwhi | e the London Conpany’s rivals had forned a new
soci ety and- had denmanded a Charter. To enable this to be
done, Parliament enacted Statute 9-and 10 Wn |11, c. 44,
providing for "raising-a sumnot exceeding two mllions,
upon a Fund for paynment of Annuities, after the rate of
ei ght pounds per centum and for settling the Trade to the
East Indies." Section 62 of that Statute authorized the
King, if the said sumor half of it were subscribed by
Septenber 29, 1698, by Letters Patent under the Great Sea
of England, to incorporate the subscribers, by such name as

he may think fit, "to be one Company, with power to manage
and carry on their trade to the East Indies.”™ The whole fund
bei ng subscribed, WIliamlIll by Charter dated Septenber 5,

1698, incorporated the subscribers "to be one body politic
and corporate, by the nanme of the English Conpany trading to
the East |Indies" (hereinafter referredto as "the English
Conpany") . Thi s Charter cont ai ned provi si ons f or
establishing Courts to try nmercantile and nmaritine causes
simlar to those provided for.in the Charters of 1683 and
1686 granted to the London Company. An Act of Parlianent of
1698 ultimately granted the nonopoly of Indian trade to
those who contributed to it a loan of L-20,00,000. The
London Conpany gave a |oan of L-3,15,000 and retained its
supremacy, keeping its forts and privileges in India, but
the English Conpany had gained a foothold in the
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Indian trade. R valry between the two Conpanies continued
and an effort was made in 1702 to resolve it by an Indenture
Tripartite dated July 22, 1702, made between Queen Anne, the
London Conpany and its rival the English Conpany, which had
as its object the wunion of the tw Conpanies at’/  the
expiration of seven years. Under this Indenture the London
Conpany was to convey Bonbay and the Island of Saint Hal ena
to the English Conpany. The London Conpany al so covenanted
to surrender to the Queen its Charters within two nonths
after the expiration of seven years and from thenceforth the
English Conpany was to be called "The United Conpany  of
Merchants of England trading to the East Indies". By an
I ndenture Qui nquepartite dated July 22, 1702, made between
various parties, the London Conpany conveyed to the English
Conpany all its forts, settlenents, and dead stock of every
description including the Port and |Island of Bonbay as al so
its factories at Surat and other places. An Act was passed
by Parliament in the sixth year of the reign of Queen Anne
to bring about a speedy and conplete union of the two
Conpani es and in pursuance of the said Act all matters in
di spute between the two Companies were referred to the fina
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arbitranent of the Earl of Godolphin, the Lord High
Treasurer. By a Deed Poll dated Septenber 29, 1708, Lord
CGodol phin made his award by virtue of which the union of the
two Conpanies was conpleted. By a Deed Poll enrolled in
Chancery, dated March 22, 1709, the London Conpany, in
pursuance of Lord CGodol phin’s award, and for the entire
ext i ngui shment of its corporate capacity, grant ed,
surrendered, yielded, and gave up to the Queen, her heirs
and success ors, its corporate capacity or body politic and
all its charters, capacities, powers and rights whatever,
for acting as or continuing to be a body politic or
corporate, by virtue of any Acts of Parlianent, Letters
Patent, or Charters what-ever. The United Conpany which thus
enmerged will be herein-after referred to as "the East India
Conpany". It may be nmentioned that section 111 of Statute 3
and 4 Wn |V c.85, provided that in all suits, proceedings,
and transacti ons whatsoever, the United Company be called
"The East-I1ndi a Conmpany."

The working of Conpany’'s Courts proved so ineffective
that the Court of Directors of the East |India Conpany made a
representationto the King in which they enphasi zed t he need
for "a conmpetent power and authority" at Madras, Bomnbay and
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Calcutta "for the nore -speedy and factual adm nistering of
justice in civil cases and for the trying and puni shing of
capital and other crimnal offences and nmi sdeneanours,"” and
begged permi ssion to establish a Mayor's Court at all these
centres. On Septenber 24, 1726, King George | issued a new
Charter for a Mayor’s Court at Bombay, Mdras and Cal cutta
The Mayor’s Court was to consist of a Myor  and nine
Al dernmen. The Mayor’'s Court —was declared a Court of Record
and was enpowered to hear civil cases of all kinds subject
to an appeal to the Governor and Council- and a further
appeal to the Privy Council if the anmount involved exceeded
Rs. 3,000. The Mayor’s Court had also authority to 'grant
probate and letters of admnistration. By the sanme Charter
the Governor and Council were constituted a Court of Record
and were authorized to hold quarter sessions. The President
and five senior menbers of the Council were created Justices
of the Peace and constituted a Court of Oyer and Ternm ner
and Gaol Delivery. The Governor and Council had jurisdiction
to try all offences except high treason. The Mayor’s Courts
were to be the Courts of the King of England and were not to
be the Conpany’'s Courts though at that tine the King  of
Engl and had no claim to sovereignty over-any -part of the
country except the Island of Bonbay. By the Charter dated
Novermber 17, 1727, Ceorge |l granted to the East India
Conpany the fines inmposed by these Courts. The Mayor’'s Court
was established at Bonbay on February 10, 1728.

The wor Ki ng of t he Mayor ' s Court created
di ssatisfaction, particularly in the matter of the ’'cow
oath’ which the Muwyor’'s Court insisted upon all | H ndu
wi t nesses taking and which consisted of the wi tness being
made to take hold of a cows tail in court and swear to
speak the truth. Utimtely, the Court of Directors in
Engl and prohibited this practice. The admnistration of
crimnal justice by the Court of the Governor and Counci
proved equally unsati sfactory for that Court failed
lanentably to live up to the noble principles enunciated by
CGovernor Aungier while establishing the first Court of
Judi cature at Bonbay. For instance, when the slave boy in
collusion with the housekeeper of one Jenkinson robbed his
escritoire of fifteen guineas, they were both sentenced to
be hanged but when George Scott, a menber of the Council
Justice of the Peace, Marine Paymaster and Keeper of the
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Cust om house of Mahim was convicted of the gross oppression
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of three Indians for the purpose of extorting ten rupees, he
was nerely fined five pounds and deprived of his Comm ssion

The defects in the working of these Courts had becone so
patent by the mddle of the eighteenth century that the
Court of Directors was obliged to request for a new Charter
which was granted by King George Il on January 8, 1753, and
by this Charter, the Myor’'s Courts were re-established as
Courts of Record with simlar jurisdiction but curtailed in
several respects; for instance, the Charter limted the
civil jurisdiction of the Mayor’s Courts to suits between
non- | ndi ans and forbade the Court from entertaining suits
bet ween | ndi an i nhabitants of Bonbay except with the express
consent of parties, while the jurisdiction of the Governor
and Council in crimnal nmatters was Ilimted to an of fence
conmitted wthin Bonbay. A - Court of Request s (the
predecessor of _the Bonbay Presidency Small Cause Court) was
al so created for the summary disposal of small cases not
exceedi ng five pagodas or rupees fifteen in val ue.

For the first time the British Parliament asserted its
authority and control~ over the East India Conmpany’s
activities both in India and in England by enacting Statute
13 Geo. 111, c.63, of 1773, comonly known as the Regul ati ng
Act. Under this Statute the Governor of Bengal becane the
Governor-CGeneral in Council with a certain amunt of contro
over the Presi denci es of Bonbay and WMadras and the
appoi nt nent of the Governor-CGeneral ~had to 'be approved by
the Crown. This ‘Statute also enpowered the Crown to
establish a Supreme Court of Judicature, in lieu of the
Mayor’'s Court, at Fort WIliam (Calcutta), to be a Court of
Record and to consist of a Chief Justice and three puisne
Judges. Accordingly, by a Charter of George Ill dated March
26, 1774, a Supreme Court of Judicature was established at
Fort Wlliam Soon a controversy arose between the said
Supreme Court and the Covernor-General, Warren Hastings,
supported by his Council, with respect to the powers of the
said Suprene Court in revenue matters. This controversy was
settled in favour of the Governor-General by Parlianment by
providing in section 8 of the East India Conmpany Act, 1780
(21 Geo.IlIl, ¢.70) that "the said Supreme Court shall not
have or exercise any jurisdiction in any matter concerning
revenue." The East India conpany Act, 1797 (37 Geo.lll,
c.142), limted the nunber of puisne Judges of the Suprene
Court at Fort Wlliamto two and further authorized
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the Crowmn to establish at Madras and Bonbay, .in lieu of the
Mayor’s Courts, Recorder’s Courts consisting of the Myor,
three Aldernen and a Recorder. By a Charter of George I
dated February 20, 1798, Recorder’s Courts were established
both at Madras and Bonbay with jurisdiction sinlar to that
of the Court of King's Bench in England "as far as
ci rcunmst ances woul d admt". An equitable jurisdiction
simlar to that of the Court of Chancery in England was
given to the Recorder’s Courts as also ecclesiastica
jurisdiction which included the power to grant probates and
letters of adnministration, and admiralty jurisdiction. The
Recorder’s Courts were al so nade Courts of Oyer and Ternm ner
to adm nister crimnal justice as in England "or as nearly
thereto as the condition and circunstances of the pleas and
persons would admt." The Recorder’s Courts were to be
Courts of Record and an appeal lay fromtheir decision to
the Privy Council. The Recorder’'s Courts also had no
jurisdiction in respect of revenue matters.

The Recorder’s Court which had been set up at Madras
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was abolished by the Government of India Act, 1800 (39 & 40
Geo.lll, ¢.79), which provided for the establishnent inits

pl ace of a Supreme Court to be a Court of Record and to
consi st of a Chief Justice and two puisne Judges possessing
the like jurisdiction and the sane powers, and subject to
the sanme restrictions, as the Supreme Court at Fort WIIliam
The Charter of the Suprene Court at Madras was granted on
Decenmber 26, 1801. The |Indian Bishops and Courts Act, 1823
(4 Ceo.lV, c¢.71) authorized the Crown to abolish the
Recorder’s Court at Bonbay and in its place to establish for
Bonbay and its dependencies a Suprenme Court to be a Court of
Record consisting of the same number of Judges, possessing a
simlar jurisdiction and the sane powers and subject to the
sanme restrictions as the Suprene Court at Fort Wlliam In
pursuance of the said “Statute, King George |V by Letters
Pat ent issued on Decenber 8, 1823, established at Bonbay a
Court of Record to be called "the Supreme Court of
Judi cature at Bonbay." It is interesting to note that in
those days when there was no incone-tax, under the said Act
of 1823, Bombay Rupees 52,500 was fixed as the annual salary
of the Chief Justice of the Suprene Court of Judicature at
Bonbay and Bonbay Rupees 43,500 as the annual salary of each
of the puisne Judges which salaries were increased by the
I ndi an Sal ari es and Pensions Act, 1825 (6 Geo.lV, c.85) with
retrospective effect fromthe
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date of the inauguration of the said Supreme Court up to the
date of passing of 'the said Act (namely, July 15, 1825) to
Bonbay Rupees 58,000 and Bonbay Rupees 48, 000 respectively
and from the date of the passing of the said Act to Bonbay
Rupees 60, 000 and Bonbay Rupees 50, 000 respectively.
The Suprene Court of Judicature at Bonbay was fornally

i naugurated on My 8, 1824. Cause 1 of the Letters Patent
created and constituted the said Suprene Court to be a Court
of Record to consist of a Chief Justice and two puisne
Judges. Clause 5 of the said Letters Patent provided as
foll ows :

"5. The Court invested with a jurisdiction simlar

to the Jurisdiction of the King’s Bench in

Engl and. -

AND it is our further will and pl easure, That the
said Chief Justice and the said Puisne Justices
shall, severally and respectively, be, and they

are, all and every of them hereby appointed to be
Justices and Conservators of ~the -Peace, and
Coroners, within and throughout the Settlenent of
Bonbay, and the Town and Island of Bonmbay, and the
l[imts thereof, and the Factories [ subordinate
thereto and all the territories which noware or
hereafter nmay be subject to, or dependent upon
the Governnent of Bonbay, aforesaid, and to have
such jurisdiction and authority as our Justices of
our Court of King’s Bench have and may |lawfully
exercise, within that part of Geat Britain called
Engl and, as far as circunstances will admt."
(Enphasi s suppl i ed)
Clause 23 conferred upon the said Suprene Court all powers
possessed by the Mayor’'s Court and the Recorder’s Court. By
clause 25 the jurisdiction of the said Supreme Court was
inter alia expressly barred in all revenue matters. C ause
26 conferred power upon the said Suprene Court to punish by
fine, inprisonment or other corporeal punishnment wtnesses
who conmitted contenpt of Court by refusing to appear, or
wilfully neglecting to appear and be sworn, or to be
exam ned and subscribe his or her deposition. By various
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cl auses ori gi nal
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civil jurisdiction, equitable jurisdiction of the Court of
Chancery in Geat Britain, crimnal jurisdiction as a Court
of Oyer and Terminer, jurisdiction over persons and estates
of infants and lunatics, and ecclesiastical, testamentary,
intestate, and admralty jurisdictions were conferred upon
the said Supreme Court. C ause 32 conferred upon the Suprene
Court the power to frane, process and nmake rules. O ause 55
made the Court of Requests and the Court of Quarter Sessions
established at Bonbay subject to the control of the Supreme
Court of Judicature at Bonbay, and was in the follow ng
terms :
"55. Court of Requests and Quarter Sessions,
subject to this Court. -
AND to the end that the Court of Requests and the
Court of ‘Quarter Sessions, erected and established
at Bombay aforesaid, and the Justices and other
Magi'strates appointed for the Town and Island of
Bonbay, and the Factories subordinate thereto, nmay
better the ends of their respective institutions,
and act conformably to law and justice, it is our
further will and pleasure and we do hereby further
grant, ordain, ~and establish "that all and every
the said’ Courts and Magistrates shall be subject
to the order and control of the said Suprene Court
of Judi cature at Bonbay, in-such sort, manner, and
form as ' the Inferior Courts and Magistrates of
and in that part of Great Britain called England,
are by | aw subj ect to the order and control of our
Court of King's Bench; to which end, ‘the said
Supreme Court of Judicature -at Bonbay 'is hereby
enpower ed and authorized to award and issue a wit
or wits of Mandanus, Certiorari, Procedendo, or
Error, to be prepared  in manner abovenentioned,
and directed to such Courts or Magistrates as the
case may require, and  to punish any /contenpt
thereof, or wlful disobedience thereunto, by fine
and i npri sonnent."
(Enphasi s supplied.)
Clause 56 provided for an appeal to the Privy Council from
any judgment or determ nation of the said Supreme Court.
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Three things are pertinent to note about the Letters
Patent of the Suprene Court of Judicature at ~Bonbay. The
first is that by clause 5 it was invested with the sane
jurisdiction as was possessed by the Court of King' s Bench
in England which included the power of issuing prerogative
wits. The second is that under clause 55 the Court of
Requests and the Court of Quarter Sessions at Bonbay and the
Justices and other Magistrates appointed for the Town and
I sland of Bonbay and the factories subordinate thereto were
made "Subject to the order and control of the said Suprene
Court™ in the sane way as the inferior Courts and the
magi strates in England were subject to the order and contro
of the Court of King's Bench and for this purpose the said
Supreme Court was enpowered and authorized to issue wits of
mandanus, certiorari, procedendo and error. The third is
that there was no intra-court appeal provided against the
judgrment and decree of any Judge or Judges of the said
Supreme Court but under clause 56 an appeal lay directly to
the Privy Counci l
Before we turn to the establishment of the Hi gh Courts
inlndia, it will not be out of place to consider the
position with respect to the judicial institutions in the
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rest of the Bonbay Presidency. Until 1765 the jurisdiction
of the East India Conpany's Law Courts was confined to the
factories of the Conpany and its branches. In 1765 Robert
Cive secured, or rather exacted, the Dewany of Bengal
Bi har and Orissa fromthe titular Mogul Enperor Shah Alamin
Delhi. In this delegated capacity, the East India Conpany
derived its title to adnminister the revenue and civi
affairs of these provinces, and for this purpose it
established in Bengal, Bihar and Orissa, civil and revenue
Adal ats. The del egated capacity was, however, a nmere
fiction. The real source of the East India Conpany’s
authority to administer these provinces was the sword and
not the 'firman’ of the Mygul Enperor. The Regul ating Act of
1773 vested in the Governor-General in Council the whole
civil and military government of the Presidency of Bengal as
also the government of the territorial acquisitions and
revenues in Bengal, Bihar and Oissa which were Dewany
| ands. By  the East India Conpany Act, 1780, the CGovernor-
General in Council was enpowered to frame regulations for
the "provincial Courts and Councils" which could be
di sall owed within two years by the  Court of Directors and
the Secretary of State. By the CGovernnent of India Act, 1800
(39 Geo.llII,
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c.79), the Madras Governnent and by Statute 47 Geo.Illl, c.
68, the Bonbay @ Gover nnent were invested within the
territories subject to their respective governnments with the
same legislative powers and exerciseable in the sane manner
as had previously been given toand exercised for Bengal by
the CGovernor-Ceneral in Council

Meanwhile in 1797 the Governor-General in  Council of
Bengal authorized the Bonbay Governnment to set up Adal ats,
both Dewany and Nizam, within its territories on principles
simlar to those on which the courts in the Bengal Provinces
had been established. Progress in this respect was, however,
gradual and it was in 1799 that such courts were established
at Thana for the islands of Salsette and Caranja and their
dependenci es, El ephanta and Hog, by Bonbay Regul ations |11
and V of 1799 and in 1800 at Surat for that city and the
town of Randeir by Bombay Regulations | and 111 of 1800.
These courts were subordinate to the Governor in Council who
heard civil appeals in a separate departnment of Sadar Adal at

i n pursuance of Bonbay Regulations IIl of 1799 and | of
1800, and al so disposed of crimnal matters as "the tribuna
of the CGovernor in Council"™ in pursuance of _Bonbay
Regul ations V of 1799 and 11l of 1800. < The nane "the
tribunal of the Governor in Council"” was changed to
"Superior Tribunal or Chief Crimnal Court” by Bonbay
Regul ation I X of 1812. By Bonbay Regulation Il of 1805 a

Provincial Court of Appeal was established at Broach. It was
also a Court of Circuit and in that capacity replaced the
Court of Session which had been established at Surat in
1800. Though the setting up of this Court eased the burden
on the Governor in Council on the civil side, as the
Governor in Council had also to deal with revenue matters,
in January 1820 the Governor, Mountstuart El phinstone,
decided that it had become "utterly inpossible for the
Governor in Council to continue to execute the duties of the
Sadar Adal at and Superior Tribunal w thout neglecting other
i mportant duties". Consequently by Bombay Regul ati ons V and
Vi1 of 1820, which canme into force on January 1, 1821, the
Provincial Court of Appeal and of Circuit was abolished and
the then existing Sadar Adalat and the Superior Tribuna
were replaced by new Courts, nanely, the Sadar Adal at (the
former name being retained) and the Sadar Foujdari Adal at.
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The seat of the Sadar Adalat was also transferred from
Bonbay to Surat. Under Bonmbay Regul ation V of 1820 an appea
lay from the decision of the Sadar Adalat to the Privy
Counci |
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On becom ng Governor, Mpuntstuart El phinstone set up in
August 1820 a conmittee "to examine the existing I|aw and
practice and to prepare a conprehensive code, expressed in
non-techni cal |anguage, which would as far as possible
preserve nati ve institutions". Fol | owi ng upon the
recormendations of the conmttee, on January 1, 1827,
twenty-six Regul ations known as the El phinstone Code were
passed which (with the ‘exception of Regulation XVIIl) cane
into force on Septenber ' 1, 1827. Under this Code, the
judicial system was reorganized and the Sadar Court was
repl aced by a "Sadar Adalat" which in the exercise of its

civil jurisdiction was named “the Sadar Dewani Adal at" and
in the ~exercise of its crimnal jurisdiction as "the Sadar
Foujdari Adalat". In 1827 the jurisdiction of the Sadar

Adal at was ~extended to Khandesh and Deccan which had been
formed into the zillas of Poona and Ahnednagar and in 1830
to that part of the Southern Mhratha country which had been
formed into the zilla of Dharwar. In 1828 the Sadar Adal at
was transferred to Bombay from Surat for the convenience
both of the litigating public and the judges going on
circuit.

Prior to 1827, subordinate courts -had also been
establ i shed and they too were reorganized by the El phinstone
Code. Bombay Regulation Il of 1827 established Zlla or
District Courts. An appeal lay froma decree or order passed
by a Zilla Court to the Sadar Dewany Adal at  which was
invested with civil jurisdiction over  the “whole of the
Bonbay Presidency except the Town and Isl and of Bonbay. The
deci si ons of the Sadar Dewany Adal at were nmade subject to an
appeal to the Privy Council by Bonbay Regulation IV of 1828.

Bonbay Regul ation X1 of 1827 reorgani zed the
structure of subordinate crimnal ‘courts, and Zilla /Crim nal
Courts were established in certain parts of the Presidency.
The Sadar Foujdari Adalat was vested with suprenme crimna
jurisdiction over the whole of the Bombay Presidency except
the Town and Island of Bonmbay. It was, however, not _an
appel l ate court. It exercised a general supervision over the
adm nistration of justice in crimnal cases, and to this end
it had the power to call for the proceedings of the | ower
courts and pass such orders on themas it considered proper
It alone had the power to confirm sentences of  death,

transportation for life or |life inprisonnent passed by the
Judges of the Court when on
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circuit. All sentences of inprisonnent for nore than two

years passed by the lower crimnal courts had to be referred
toit. The Court construed its powers of revision wdely.
Thus, in Wttoojee Rugshette’'s Case [1831] 1 Bellasis 52,
where the prescribed procedure had not been followed, the
Court annulled the proceedings and ordered a fresh trial

The Sadar Dewany Adal at and the Sadar Foujdari Adal at
were Courts of Record.

W will nowbriefly |ook at the inportant |egislative
nmeasures relating to the government of |ndia which preceded
the setting up of High Courts in the country.

The Governnent of India Act of 1833 (3 & 4 Wn 1|V,

c.85) introduced i mportant changes in the system of
legislation in India, vesting the sole legislative power in
India in the Governor-Ceneral in Council. The existing

powers of the Councils of Madras and Bonbay to make |aws
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were superseded and they were nerely authorized to submt to
the Governor-General in Council drafts or projects of any

Il aw whi ch they might think expedient. After considering such
drafts and projects the Governor-Ceneral in Council was to
conmuni cate his decision thereon to the |ocal governnent
whi ch had proposed them This Statute expressly saved the
right of the British Parlianent to nake laws for India. Al
| aws nmmde previously to this statute wer e call ed
"Regul ati ons", but |aws which were made in pursuance of the
Statute of 1833 were known as "Acts". The Covernment of
India Act of 1853 (16 & 17 Vict., c.95) renewed the Charter
granted to the East India Conpany by the Government of |ndia
Act of 1833. Under this Statute the territories in the
possession and under the governnent of the East India
Conpany were continued under. such government in trust for
the Ctowmn until the British  Parlianent should otherw se
provide. This Statute also set up a Legislative Counci
whi ch was to include some Judges.

Fromabout 1852 the Parlianentary Commttee for East
I ndi an affairs was considering a proposal to consolidate the
Supreme and Sudder Courts into one- Court in each of the
three Presidencies of Bengal, Madras and Bonbay in the
interest of the public administration of justice. Meanwhile
the events of 1857 led to the passing of the Governnent of
I ndia Act of 1858
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(21 & 22 Vict., c.106). Under that Act the government of the
territories in the possession or under the government of the
East India Conpany and all rightsin relation to governnent
vested in or exercised by the East India Conpany ceased to
be vested or exercised by it and becane vested in the
British Ctown, and India was thenceforth to be governed by
and in the nane of the Queen of England. By section 64 of

the 1858 Act all existing Acts and provisions concerning
India were to continue in force subject to the provisions of
the said Act and simlarly by section 59 all existing

Orders, Regulations and Directions given or made by the
Court of Directors or the Comm ssioners for the Affairs of
India were to continue in force. This Act, however, did not
make any provision for setting up of new Courts. An Act for
this purpose was passed by the British Parlianment in 1861

that being the Indian Hi gh Courts Act, 1861 (24 & 25 Vict.,
c.104), referred to in nany judgnents as the Charter Act.
Under it, the Crowmn was authorized to issue Letters Patent
or Charters for the purpose of erecting and establishing
H gh Courts of Judicature at Fort WIliamin Bengal and at
Madras and Bonbay for these three Presidencies, to consist
of a Chief Justice and a certain nunber of other Judges.
Upon the Letters Patent being issued and the High Court for
a Presidency being established under section 8 of that Act
the Supreme Court of Judicature and the Sadar Dewany Adal at
and the Sadar Foujdari Adalat of that Presidency were to
stand abol i shed.

Sections 9, 10 and 11 of the Indian H gh Courts Act,
1861, are mmterial for our purpose and require to  be
reproduced in extenso. They provided as follows :

"9. Jurisdiction and Powers of High Courts. -

Each of the H gh Courts to be established under
this Act shall have and exercise all such Gvil,
Crimnal, Admiralty and Vice-Admiralty,
Testanentary, I nt est at e, and Mat ri noni a
Jurisdiction, original and appellate, and all such
Powers and Authority for and in relation to the
Admini stration of Justice in the Presidency for
which it is established, as Her Myjesty may by
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such Letters

Patent as aforesaid grant and direct, subject,
however, to such Directions and Limitations as to
the Exercise of original CGCvil and Crimna
Jurisdiction beyond the Limts of the Presidency
Towns as nmy be prescribed thereby; and, save as
by such Letters Patent nmay be otherw se directed,
and subj ect and without prej udi ce to t he
Legi sl ative Powers in relation to the Matters as
aforesaid of the CGovernor-General of India in
Council, the Hi gh Court to be established in each
Pr esi dency shal | have and exerci se al
Jurisdiction and Power and Authority whatsoever in
any Manner vested in any of the Courts in the same
Presi dency abol i shed under this Act at the Tinme of
the Abolition of such |ast-mentioned Courts.
10. High Courts to exercise same jurisdiction as
Suprenme Courts. -
Until the Crown shall otherw se provide under the
powers of this Act, all Jurisdiction now exercised
by the Suprene Courts of Calcutta, Mdras and
Bonbay respectively over inhabitants of such Parts
of India ‘as may not be conmprised within the |oca
limts of the Letters Patent to be issued under
this Act establishing H gh Courts at Fort WIIliam
Madras and Bonbay, shall be exercised by such High
Courts respectively.

(Enphasi s suppl i ed)
11. Exi sting. Provisions applicable to supreme
Courts to apply to High Courts. -
Upon the Establishment of the said H gh Courts in
the said Presidencies respectively all Provisions
then in force in Indiaof Acts of Parliament, or
of any Oders of her Mjesty in Council, or
Charters, or of any Acts of the Legislature of
India, which at the Tine or respective Tines of
the Establishnment of. “such H gh Courts are
respectively applicable to the Suprene Courts at
Fort WIliam in Bengal, Madras~ and Bonbay
respectively, or to the

Judges of those Courts, shall be taken to be
applicable to the said H gh Courts and to the
Judges thereof respectively, so far as nmay be
consistent with the provisions of this -Act, and
the Letters Patent to be issued in~ pursuance
thereof, and subject to the Legislative Powers in
relation to the Matters aforesaid of the CGovernor-
General of India in Council."

Section 13 of the said Act conferred rul e- nmaking power

upon the High Courts and section 14 conferred power upon the
Chief Justice fromtine to tine to deternm ne what Judges in

each case

should sit alone and what Judges of the Court,

whet her with or wi thout the Chief Justice, should constitute
the several Division Courts. These two sections were in
these terns :

"13. Power to High Courts to provide for Exercise
of Jurisdiction by single Judges or Division
Courts. -

Subject to any Laws or Regulations which may be
nmade by the Governor General in Council the High
Court established in any Presidency under this Act
may by its own Rules provide for the Exercise, by
one or nore Judges, or by Division Courts
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constituted by two or nore Judges, of the said
H gh Court, of the original and appel | ate
Jurisdiction vested in such Court, in such Manner
as may appear to such Court to be convenient for
the due Admi nistration of Justice.
14. Chief Justice to determ ne what Judges shal
sit alone or in the Division Courts. -
The Chief Justice of each Hgh Court shall from
Time to Tine determine what Judge in each case
shall sit alone, and what Judges of the Court,
whether with or without the Chief Justice, shal
constitute the sever al Di vi si on Courts as
aforesaid."
Section 15 of the said Act conferred upon the High
Court the
787
power of superintendence over ~all Courts subject to its
appel l ate jurisdiction. This power of superintendence was
very simlar to the |ike power <conferred |ater by section
107 of the Government of |ndia Act of 1915. As under cl ause
15 of the Letters Patent of the Bonbay H gh Court as anended
by Letters Patent dated March 11, 1919, an intra-court
appeal does not lie ~against a sentence or order passed or
made by a Single Judgein the exercise of his power of
superintendence under ~the provisions of section 107 of the
Governnment of India /Act of 1915, it would be relevant to
reproduce section | 15 of the Indian H-gh Courts Act, 1861
The said section 15 provided as follows :
15. High Court to superintend and to frame Rul es
of Practice for subordinate Courts:-
Each of the High Courts established under this Act
shal | have Superintendence over all Courts which
may be subject to its appellate Jurisdiction and
shall have Power to call for Returns, and to
direct the transfer of any Suit or Appeal from any
such Court to any other Court of equal or superior
Jurisdiction and shall 'have Power to make and
i ssue General Rules for  regulating the  Practice
and Proceedings of such Courts, and also to
prescribe Forns for every Proceeding in the said
Courts for which it shall think necessary that a
formbe provided, and al so for keeping all Books,
Entries, and Accounts to be kept by the officers,
and also to settle Tables of Fees to be allowed to
the Sheriff, Attorneys, and all Cerks and
Oficers of Courts, and fromTine to Tineto alter
any such Rule or Formor Table; and the Rules so
made, and the Fornms so franed and the Tables so
settled shall be used and observed in the /said
Courts, provided that such General Rul es and Forms
and Tabl es be not inconsistent with the Provisions
of any lawin force, and shall before they are
i ssued have received the Sanction, in t he
Presi dency of Fort WIliam of the Governor
General in Council, and in Madras or Bonbay of the
CGover nor in Counci | of t he respective
Pr esi denci es".
(Enphasi s supplied.)
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In pursuance of the power conferred by the Indian Hi gh
Courts Act, 1861, Letters Patent were issued on My 14,
1862, establishing the H gh Court of Judicature at Fort
Wlliamin Bengal for the Bengal Division of the Presidency
of Fort Bengal (now the Calcutta Hi gh Court) and on June 26,
1862, establishing the Bormbay Hi gh Court and the Madras Hi gh
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Court for t he Pr esi denci es of Bonbay and Madr as
respectively. The Letters Patent of the Madras and Bonbay
H gh Courts were nutatis nutandis in identical terms with

the Letters Patent of the Calcutta Hgh Court. In the
Despatch dated May 14, 1862, fromthe Secretary of State to
the Governor- General in Council which acconpanied the

Letters Patent of the Calcutta High Court, these Letters
patent were referred to 'as the Letters Patent or Charter".
Hence the Indian Hi gh Courts Act, 1861, is comonly referred
to as the Charter Act and the three High Courts of Calcutta,
Bonbay and Madras as the Chartered Hi gh Courts.

After referring to the provisions of the Indian H gh
Courts Act, 1861, the Letters Patent for the Bonbay Hi gh
Court by clause 1 established the H gh Court for the
Presi dency of Bonmbay, to be <called "the H gh Court of
Judi cature at Bonbay" and  expressly constituted the High
Court to be "a Court of Record". Causes 11 to 17 formed a
group of clauses which bore the heading "Civil Jurisdiction
of the H'gh Court". Under clause 11 the High Court was to
have and ‘exercise Ordinary Original Jurisdiction within such
local limts as may, fromtime to-'tine, be declared and
prescribed by any |law or regulation nmade by the Governor in
Council, and wuntil such local limts were so declared and
prescribed, within the limts of the then |ocal jurisdiction
of the Supreme Court ~of Judicature at Bonbay. Cause 12
prescri bed when the ordinary original civil jurisdiction in
suits was exercisable by the High Court. C ause 13 conferred
upon the H gh Court the power to renove and try and
determ ne as a Court of extraordinary original jurisdiction
any suit in any court subject to the superintendence of the
Hi gh Court, whether such court was wthin or wthout the
Presi dency of Bombay. C auses 14 and 15 dealt with appeals;
clause 14 dealing with appeals fromthe judgnents given in
the exercise of original civil jurisdiction of the High
Court and clause 15 dealing with appeals from the
subordinate civil courts in the Presidency. Oher clauses of
the 1862 Letters Patent conferred upon the Bonbay High Court
789
jurisdiction over infants and [unati cs, i nsol vency
jurisdiction, civil and crimnal, -admralty and vice-
admralty, testanentary and intestate  jurisdiction,
matrinonial jurisdiction and ordinary and extraordinary
original crimnal jurisdiction over all persons residing in
places within the jurisdiction of any court then subject to
the superintendence of the Sadar Foujdari- Adalat, whether
within or without the Presidency of Bombay. Clause 24 barred
any appeal from any sentence or order passed in any crimna
trial before the Courts of original crimmnal jurisdiction
constituted by one or nore judges of the H gh Court. C ause
25, however, conferred in such cases a power of review upon
the High Court in certain circunmstances. C ause 26-ordai ned
the High Court to be a court of appeal fromthe crimna
courts of the Presidency of Bonbay and fromall other courts
whi ch were subject to appeal to the Court of Sadar Foujdari
Adal at. Cl ause 36 provided that any function which under the
said Letters Patent was to be perfornmed by the High Court in
the exercise of its original or appellate jurisdiction mght
be performed by any Judge or by any Division Court of the
Hi gh Court appointed or <constituted for such purpose by
section 13 of the Indian H gh Courts Act, 1861. Under cl ause
44 of the said Letters Patent so nuch of the Letters Patent
of the Supreme Court of Judicature at Bonbay as were
inconsistent "with the said recited Act" (that is, the
Indian High Courts Act, 1861) and wth the said Letters
Patent of 1862 were to "cease, deternmine, and be utterly
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void to all intents and purposes what soever."

The Bonbay Hi gh Court was fornmally inaugurated and
comenced its work on August 14, 1862, the Judges making a
declaration that they would fromthat day sit as Judges of
the Hi gh Court.

Under section 17 of the Indian H gh Courts Act, 1861
the Crowmn could, if it so thought fit, at any tinme within
three years after the establishnent of any Hi gh Court under
that Act, by Letters Patent revoke all or such parts or
provisions of the Letters Patent by which such Court was
established and could grant and make such ot her powers and
provisions as the Crown thought fit. The said section also
conferred power by simlar Letters Patent to grant any
addi tional or supplenentary powers and provisions without
revoking the wearlier Letters Patent. By the Indian Hi gh
Courts Act, 1865
790
(28 & 29 Vict.,  c.15), the tinme for issuing fresh Letters
Pat ent was extended to January 1, 1866. In pursuance of the
above power, the Letters Patent issued in 1862 for
establishing the three chartered Hi'gh Courts were revoked
and replaced by Letters Patent dated Decenmber 28, 1865,
which, with anmendnments, still continue to be the Letters
Pat ent of those Hi gh Courts.

Clause 2 of the 1865 Letters Patent of the Bonbay Hi gh
Court provided that notwi thstanding the revocation of the
1862 Letters Patent the Hi gh Court of Judicature at Bonbay
"shall be and continue as from thetime of the origina
erection and establishment thereof, the H gh Court of
Judi cature at Bonbay for the Presidency of Bombay" and that
"the said Court shall —be and continue a Court of Record"
Clauses 11 to 18 of the Letters Patent are grouped under the
heading "Civil Jurisdiction of the High Court". Under cl ause
11 the High Court is to have and exercise ordinary origina

civil jurisdiction wthin such local linmts as mght, from
time to tine, be declared and prescribed by any | aw nade by
the Governor in Council, and until such local limts were so
declared and prescribed, with inthe linmts of ‘the loca

jurisdiction of the High Court. at the date of the
publication of the 1965 Letters Patent. C ause 12 specifies
the suits wth respect to which the Hgh Court is to
exercise its ordinary original civil jurisdiction. C ause 13
confers upon the Hgh Court the power to renove andto try
and determ ne, as "a Court of extraordinary origina
jurisdiction", any suit being or falling wthin the
jurisdiction of any Court, whether within or wthout the
Presi dency of Bonbay, subject to the Hi gh Court’s
superi ntendence, either when the H gh Court thinks proper to
do so on the agreenment of the parties to that effect or for
pur poses of justice. Clause 15 deals with intra-Court appea
fromthe judgnent of a Single Judge, and clause 16 nakes the
Hi gh Court a Court of Appeal fromthe Cvil Courts of the

Presi dency of Bonmbay and fromall other Courts subject to
its superintendence. Jurisdiction with respect to infants
and lunatics, insolvency jurisdiction, ordinary and extra-

ordinary crimnal jurisdiction, civil and crimnal admiralty
and vice-admiralty jurisdiction, testanentary and intestate
jurisdiction, and matrinmonial jurisdiction were conferred
upon the Hi gh Court by various clauses. The provisions with
respect to crimnal appellate jurisdiction in the Letters
Patent of 1865 is in alnpbst the sanme terns as
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inthe wearlier Letters Patent. Clause 36 as anmended by
further Letters Patent dated March 11, 1919, and Decenber 9,
1927, inter alia provides as follows :
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36. Single Judges and Division Courts.
And we do hereby declare that any function, which
is hereby directed to be performed by the said
H gh Court of Judicature at Bonbay in the exercise
of its original or appellate jurisdiction, may be
performed by any Judge or any Division Court
t hereof, appointed or constituted for such purpose
i n pursuance of section One hundred and ei ght of
the Government of India Act, 1915 . . . "
(Enphasi s supplied.)

The words "in pursuance of section One hundred and
ei ght of the CGovernment of India Act, 1915" were substituted
for the words "under the provisions of the 13th section of
the aforesaid Act of the Twenty-fourth and Twenty-fifth
Years of Qur reign" by the Letters Patent dated March 11
1919. The said clause further went on to state what is to
happen if the Judges constituting a Division Court are
equal |y divided ~in opinion. This part of the clause was
amended by the Letters Patent dated Decenber 9, 1927. C ause
37 confer's ~upon the Hi gh Court the power to nake rul es and
orders, fromtine to tine, for the purpose of regulating al
proceedings in civil cases, which may be brought before the
Hi gh Court, including proceedings in its admralty, vice-
admrality, i ntestate and mat r i noni al jurisdictions
respectively, with/'this proviso that the High Court is to be
guided in making such rules and orders as far as nay be
possi ble by the provisions of the Code of Cvil Procedure
(Act No. VIII of '1859) and the provisions of any |aw which
was made amending or altering the same by conpetent
| egislative authority. Clause 41 deals wth appeals in
crimnal cases. Cause 44 made the Letters Patent subject to
the |l egislative power of the Governor-General in Council and
provided that they could in all respects be anended and
altered thereby. Caue 45 inter alia provides that

"so much of the aforesaid Letters Patent granted
by H's Mijesty King GCeorge the Fourth (that is,
t he
792

Letters Patent of the Supreme Court)  as was not
revoked or determined by the said Letters Patent
of the Twenty-sixth of June One Thousand Ei ght
hundred and Sixty-two, and is inconsistent, with
these Letters Patent, shall cease, determ ne, and
be wutterly void to all intents and purposes
what soever . "

Section 16 of the Indian H gh Courts Act, 1861,
conferred power upon the Crown to erect and establish a Hi gh
Court of Judicature in any portion of British India not
included within the limts of the local jurisdiction of
other High Courts. In pursuance of this power by Letters
Patent dated March 17, 1866, a High Court was erected and
established for the North-Wstern Provi nces of t he
Presi dency of Bengal which by section 101(5) of the
Government of India Act of 1915 came to be styled as the
H gh Court of Judicature at Allahabad and the Hi gh Court at
Fort Wlliam in Bengal was styled as the H gh Court at
Cal cutta. Section 2 of the Indian Hi gh Courts Act, 1911
amended section 16 of the Indian High Courts Act, 1861, to
enable the Crown to establish by Letters Patent a Hi gh Court
in any portion of British India whether or not included
within the limts of the local jurisdiction of another Hi gh
Court and to alter by Letters Patent the local jurisdiction
of that Hi gh Court.

The next statute with which we are concerned is the
Government of India Act, 1915 (5 & 6 Ceo. V, c. 61). This




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 41 of 72

Act was amended in 1916 by the Governnment of India
(Anmendrent) Act, 1916 (6 & 7 Geo. V. c¢. 37), and principally
by the Government of India Act, 1919 (9 & 10 Geo. V,c. 101).
The Government of India Act, 1915, as so anended, is, under
section 135 of that Act, to be cited as "the Governnent of

India Act". The CGovernnment of India Act introduced a schene
of dyarchy in the Provinces but the constitutional set-up
still remained wunitary. The Act of 1915 repealed severa

statutes including the H gh Courts Acts 1861, 1865 and 1911
Under section 130, such repeal was inter alia not to affect
"the validity of any |law, charter, letters patent. . . under
any enact nent hereby repeal ed and in force at the
commencenent of" the Act = of 1915. The provisions of the
CGovernment of India Act wth which we are really concerned
are those contained in~ Part | X thereof which consisted of
sections 101 to 114 and was
793
headed "THE | NDI'AN H-'GH COURTS". Sections 101 to 105 bore
the sub-headi ng "Constitution" (that is, the constitution of
the Hi gh  Courts); sections 106 to 111, the sub-heading
“Jurisdiction" (that 1is, the jurisdiction of the High
Courts); section 113, ~the ~sub-heading "Additional High
Courts"; and section 114, the sub-heading "Advocate-
CGeneral . Sections 101(1), 106, 107 and. 108 provided as
foll ows :
"101. Constitution of high courts. -
(1) The ' high courts referred to “in this Act are
the high  courts of judicature for the tine being
established.in BritishIndia by |etters patent.
106 Jurisdiction of high courts. -
(1) The several- high courts are courts of record
and have such jurisdiction original and appellate,
including admralty jurisdiction in respect of
of fences commtted on the high seas, and all such
powers and authority over ~or in relation to the
adm nistration of justice, including power to
appoint clerks and other mnisterial officers of
the court, and power to nmake rules for regulating
the practice of the court, as are vested in them
by letters patent, and, subject to the provisions
of any such letters patent, all such jurisdiction,
powers and authority as are vested in those courts
respectively at the comencenent of this Act.
(1-A) The letters patent establishing or vesting
jurisdiction, powers or authority in a high court
may be anended fromtinme to tinme by H s Majesty by
further letters patent.
(2) The high courts have not and may hot exercise
any original jurisdiction in any matter. concerning
the revenue, or concerning any act ordered or done
in the collection thereof according to the usage
and practice of the country or the law for the
time being in force
107. Powers of high courts with respect to
subordi nate court. -
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Each of the high courts has superintendence over
all courts for the tine being subject to its
appel l ate jurisdiction, and may do any of the
followi ng things, that is to say, -
(a) call for returns,
(b) direct the transfer of any suit or appeal from
any such court to any other court of equal or
superior jurisdiction;
(c) nmake and issue general rules and prescribe
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forns for regulating the practice and proceedi ngs
of such courts;
(d) prescribe forms in which books, entries and
accounts shall be kept by the officers of any such
courts; and
(e) settle tables of fees to be allowed to the
sheriff, attorneys, and all clerks and officers of
courts :
Provided that such rules, forms and tables shal
not be inconsistent with the provisions of any |aw
for the time being in force, and shall require the
previous approval, in the case of the high court
at Calcutta, of the Governor-General in Council
and in other cases of the | ocal governnent.
108. Exercise  of jurisdiction by single judges or
division courts. -
(1) Each high court may by its own rul es provide,
as it thinks fit, for the exercise, by one or nore
j udges, or by division courts constituted by two
or nore judges of the high court, of the origina
and appel l ate jurisdiction vested in the court.
(2) The chief justice of each high court shal
determ ne what judge in each case is to sit alone
and what judges of the court, whether wth or
wi thout the ~chief justice, are to constitute the
several division courts."
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Section 113 of the Governnent of India Act conferred
power upon the Crown, by Letters Patent, to establish
additional H gh Courts. Under it the Crown could by Letters
Pat ent establish a H gh Court of Judicature in any territory
in British India, whether or not included within the limts
of the local jurisdiction of another H gh Court; and where a
Hi gh Court was so established in~ any area included wthin
the limts of the local jurisdiction of another H gh Court,
the Crowmn could by Letters Patent ~ alter those limts. In
pursuance of the power conferred by the said section 113,
Letters Patent were issued on February 9, 1916, establishing
the Hgh Court of Judicature at Patna; on March 21, 1919,
establishing the H gh Court of Judicature at Lahore; and on
January 2, 1936, establishing the Hgh Court of Judicature
at Nagpur.
The Governnent of India Act 1915 was replaced by the
CGovernment of India Act, 1935 (25 & 26 Geo. V. c. 42,

reprinted in pur suance of the Governnent of I ndi a
(Reprinting) Act, 1936 (26 Ceo. V &1 Edw VIIl, c. 2)
(hereinafter referred to as "the 1935 Act"). The 1935 Act
envi saged a federal constitution. It made a  division of

powers between the Centre and the Provinces, certain
subj ects being exclusively assigned to t he Centra

Legi sl ature and others to the Provincial Legislature. 1In
another field t he t wo Legi sl atures had concur r ent
| egi sl ative powers. The 1935 Act cane into force with regard
to the Provinces on April 1, 1937. The federal structure of
the Centre, however, never cane into existence, and the
Central Governnent continued to be carried on in accordance
with the provisions of the old Governnent of India Act
except that its executive and legislative powers were
restricted to the matters assigned to it by the 1935 Act.
Part |1 X of the 1935 Act was headed "THE JUDI CATURE". Chapter
1 of Part IX dealt with the establishnment and constitution
of the Federal Court. Chapter [I1l, which consisted of
sections 219 to 231, was headed "THE H GH COURTS I N BRI TI SH
I NDI A". Section 219, without the proviso to sub-section (1)
thereof which is not material for our purpose, provided as
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foll ows :
796
Secti on

"219. Meaning of 'High Court’.--

(1) The following courts shall in relation to
British India be deened to be H gh Courts for the
purposes of this Act, that is to say, the High

Courts in Calcutta, WMidras, Bonbay, Allahabad,
Lahore and Patna, the Chief Court in Qudh, the
Judicial Commissioner’s Courts in the Centra
Provinces and Berar, in the North-Wst Frontier
Province and in Sind, any other court in British
India constituted or reconstituted under the
chapter as a H'gh Court, and any ot her conparable
court in British India which H's Mjesty in
Council may declare to be a H gh Court for the
pur poses of this Act:

X X X X

(2) The provisions of this chapter shall apply to
every High Court in British India."
220( 1), as anended by the India and Burma

(M scel | aneous Amrendnent s) “Act, 1940 (3 & 4, Ceo. VI, c. 5),

provi ded

There was

as follows :

"220. Constitution of Hi gh Courts.-

(1) Every High Court shall be a court of record
and shall consist of a chief justice and such
other judges as His Majesty may fromtime to tine
deem it necessary to appoint
X X X X

a proviso ‘to this sub-section with which we are

not concerned. Sections 223 to 225 require to be reproduced

in extens
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0. They were as follows :

"223. Jurisdiction of existing Hi gh Courts.--
Subject to the provisions ~of this Part of this
Act, to the provisions -of any Oder in  Counci
made under this or _any other Act and to the
provisions of any.  Act of the appropriate
Legi sl ature enacted by virtue of powers conferred
on that Legislature by this Act, the jurisdiction
of and the |law administered in, any existing High
Court, and the respective powers of the judges
thereof in relation

to the administration of justice in the -court,
i ncluding any power to make rules of Court and to
regulate the sittings of the Court and of nenbers
thereof sitting alone or in division courts, shal
be the same as imredi ately before the comencenent
of Part Il of this Act.

"224. Administrative functions of H gh Courts:

(1) Every High Court shall have superintendence
over all courts in India for the tinme being
subject to its appellate jurisdiction, and may do
any of the following things, that is to say,--

(a) call for returns;

(b) make and issue general rules and prescribe
forns for regulating the practice and proceedi ngs
of such courts;

(c) prescribe forms in which books, entries and
accounts shall be kept by the officers of any such
courts; and

(d) settle tables of fees to be allowed to the
sheriff, attorneys, and all clerks and officers of
courts;

Provided that such rules, forms and tables shal
not be inconsistent with the provisions of any | aw
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for the time being in force, and shall require the
previ ous approval of the Governor
(2) Nothing in this section shall be construed as
giving to a Hgh Court any jurisdiction to
guestion any judgnment of any inferior court which
is not otherw se subject to appeal or revision."
"225. Transfer of certain cases to High Court for
trial.
(1) If on an application nade in accordance with
the provisions of this section a H gh Court is
798
satisfied that a case pending in an inferior
court, being a case which the H gh Court has power
to transfer toitself for trial, involves or is
likely to involve the question of the validity of
any Federal~ or Provincial Act, it shall exercise
that power.
(2) An application for the purposes of this
section shall not be made, except in relationto a
Federal Act, by the Advocate-General, for the
Federation and, ~in relation to a Provincial Act,
by the Advocate-Ceneral for the Federation or the
Advocate for the Province."
Section 226 barred the High Court’s original jurisdiction in
any matter concerning the revenue or concerning any act
ordered or done in /the collection thereof unless otherw se
provi ded by an Act of the appropriate Legislature. Under the
1935 Act the jurisdiction and powers of the High Courts with
respect to any of ‘the matters in the Federal Legislative
List were to be a Federal subject (Sch.VLI, List 1, Entry
53), with respect to any of ~the matters in the Provincia
Legislative List were to be a Provincial subject (Sch.Vil,

List Il, Entry 2), and with respect to any of the matters in
the Concurrent Legislative List were to be a concurrent
subject (Sch.vil, List IIl, Entry 15).

The political events with which everyone is famliar
led to the passing of the Indian lndependence Act, 1947 (10
& 11, Geo. VI c. 30). Under the Act as from August 15, 1947
(referred to in the said Act as "the appointed day"), two
i ndependent Doni nions were set wupin-India, to be known
respectively as India and Pakistan. |In each Donminion there
was to be a CGovernor-Ceneral to be appointed by the King and
the paranmpuntcy of the British Crown over the Indian States
was to | apse. As from August 15, 1947, the British
Covernment was to have no responsibility with respect to the
CGovernment of India or Pakistan. The Legi slature of each of
the new Donminions was to have full |egislative sovereignty
and no Act passed by the British Parliament on or after
August 15, 1947, was to extend to either of the new
Dom nions as part of the |aw of that Domi nion unless it was
extended thereto by |law of the Legislature of the Dom nion
The powers of the Legislature of the
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Dom nion were exerciseable by the Constituent Assenbly and
the Constituent Assenbly was not to be subject to —any
[imtation whatsoever in exercising its constituent powers.
Until a new Constitution was made, each of the new Doninions
and all Provinces and other parts thereof were to be
governed as nearly as may be in accordance with the 1935 Act
wi th such nodifications and adaptations, as may be specified
by the Governor-GCGeneral, and simlarly all existing |aws
with necessary nodi fications and adaptations were to
continue as | aw of each of the new Doni nions and the severa
parts thereof until other provision was nade by | aws of the
Legi slature of the Dominion in question or by any other
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Legi slature or other authority having power in that behalf.
Sub-section (3) of section 19 defined the term "Constituent
Assenbly". Clause (a) thereof defined it in relation to
India and clause (b) inrelation to Pakistan. The said
clause (a) was as follows :

"19. Interpretation, etc.-

X X X X
(3) References inthis Act to the Constituent
Assenbly of a Dominion shall be construed as

references -

(a) in relation to India, to the Constituent
Assenmbly, the first sitting whereof was held on
the ninth day of Decenber, nineteen hundred and
forty-six, nodified -

(i) by the exclusion of the nenbers representing
Bengal , the  Punjab, Sind and British Bal uchistan;

and
(ii) should-it appear that the North-Wst Frontier
Province will form part of Pakistan, by the

excl usion of the nenbers representing t hat

Province; and

(iii) by the-inclusion of nmenbers representing

West Bengal ~and East Punj ab; and

(iv) should it appear that on the appointed day, a
800

part of the Province of Assamis to formpart of

the new  Province of East Bengal, by the exclusion

of the nmenbers theretofore representing the

Province of = Assam and the inclusion of menbers

chosen to represent ~ the remai nder . of t hat

Pr ovi nce;

X X X X

The Constituent Assenbly for India so set up under the
I ndi an | ndependence Act adopted and enacted on November 26,
1949, in the name of the people of India, the Constitution
of India. Under Article 394 of the Constitution, that
Article and Articles 5 to 9, 60, 324, 366, 367, 379, 380,
388 and 391 to 393 cane into force at once and the renaini ng
provisions were to come into force on January 26, 1950. This
date is referred to in the Constitution as the commencenent
of the Constitution. The Constitution repealed  both the
CGovernment of India Act, 1935, and the Indian | ndependence
Act, 1947. The relevant provisions of the Constitution have
al ready been noticed.
There is an underlying assunption runningthrough the

entire judgrment of the Full Bench that the Constitution of

India is a unique docunent - the first of its kind. This
assunption has led it to conclude that the Constitution
"purports to lay down an original institutional nmatrix of
its own", that "it 1is not out of the historical ranparts
that sonmething is being put up, but a fundanental schene",
and that "in the mtters of powers of the H gh Court,

therefore, there is clear evidence that the Constitution
posits a break fromthat past and has nade absolutely a new
original and vital beginning." W are constrained to observe
that the above assunption made and the concl usi on reached by
the Full Bench are both erroneous. How unwarranted these are
is showmm by the words of Dr. Anmbedkar when introducing to
the Constituent Assenbly the Draft Constitution as settled
by the Drafting Commttee and noving that it be taken into
consi deration. Dr.Anbedkar sai d (Constit uent Assenbl y
Debates - Oficial Report, Volune VII, pp. 37-38)

"1t is said that there is nothing newin the

Draft Constitution, that about half of it has been

copied from the Governnent of India Act of 1935
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and that

801
the rest of it has been borrowed from the
Constitutions of other countries. Very little of
it can claimoriginality.
"One likes to ask whether there can be anything
newin a Constitution framed at this hour in the
history of the world. More than hundred years have
rolled over when the first witten Constitution
was drafted. It has been followed by nany
countries reducing their Constitutions to witing.
VWhat the scope of a Constitution should be has
| ong been settled. Simlarly what are the
fundanentals of a Constitution are recognized al
over the world. G ven these facts, al
Constitutions in- their main provisions nust | ook
simlar. The only newthings, if there can be any,
ina Constitution framed so late in the day are
the variations nade to renove the faults and to
accommdate it to the needs of the country...
"As to the accusation that the Draft Constitution
has reproduced a good part of the provisions of
the Government of India Act, 1935, | nake no
apol ogi es.” There is nothing to be ashaned of in
borrowi ng. It involves no plagiarism Nobody hol ds
any patent /rights in the fundanental ideas of a
Constitution. What | am sorry about is that the
provi si ons 'taken fromthe Government of |ndia Act,
1935, relate nost Iy to t he details of
adm ni stration. | agree t hat adm nistrative
details should have no place in the Constitution

"In these circunmstances it~ is w ser not to trust
t he Legi sl ature to prescribe forns of
administration. This is the justification for
i ncorporating themin the Constitution. . . . "
(Enphasi s supplied.)

The openi ng words of our Constitution "WE THE PEOPLE OF
INDI A" follow the pattern set by the Constitutions of the
United States of America, Eire and Japan. The Preanble to
our Constitution contains echoes of the Preanmble to the
802
Constitution of the United States of America and of Eire:
The concepts of Fundanental Rights and Directive Principles
of State Policy are also not something new in our
Constitution. The first ten Anendnents to the Constitution
of the United States of Anerica, which reproduce in
substance the American Bill of Rights, contain rights akin
to the Fundanental Rights in our Constitution though not
designated as such. The Constitution of Eire has a Chapter
headed "FUNDAMENTAL RIGHTS'" and another chapter. headed
" DI RECTI VE PRI NCl PLES OF SOCI AL PQLI CY". The Constitution of
Japan contains a chapter headed "Rights and Duties of the
Peopl e". These Constitutions cane into exi stence before ours
did. Alnbst three-fourths of our Constitution is based upon
the Government of India Act, 1935, subject to nodifications
which were nmde in the Iight of experience and adapted to a
republican form of governnent. Apart from the forns of
admi ni stration taken fromthe Government of India Act, 1935,
the federal formof our Constitution is also erected on the
foundation of that Act and shaped nostly in the |ight of the
Constitution of the Dom nion of Canada. The principle of
responsi bl e CGover nirent is t aken from the British
constitutional system The provisions relating to emergency
are also patterned on the CGovernment of India Act, 1935.
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Hi storical evidence shows that our Constitution did not
nake a break with the past but was the result of a process
of evol ution. Politically I ndi a achi eved her own
i ndependence, but | egal ly and constitutionally t he
i ndependence of |India was an act of the British Parliament.
The I egal and constitutional basis of our independence was
the Indian |ndependence Act, 1947, and it was in the
exerci se of power conferred by that Act that the Constituent
Assenbly adopted and enacted the Constitution of India. The
setting up of the Constituent Assenbly itself was an act of
the British Parlianent. In 1940 the Coalition Governnent in
Great Britain recognized the principle that Indians should
t hensel ves frame a new Constitution for an autononous | ndia.
Repeated efforts were nade. to bring about unanimty anong
different political parties with respect to the basis for
such a Constitution. ‘Utimately, elections for a Constituent
Assenbly were held, and” the Constituent Assenbly first sat
on Decenber 9, 1946. ~ The Constituent Assenbly was conposed
of representatives of the Provinces and of the Indian
States, on the basis of one re-
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presentative for a~ mllion of t he popul ati on

Representatives of the Provinces were elected by the menbers
of the |ower Chanber of the Provincial Legislatures where
the Legislatures were bicanmeral and by the Chanber of the
Provincial Legislatures wher e t he Legi sl atures wer e
uni cameral . In the case of the “Indian- States, their
representatives wer.e el ect ed by el ect oral col | eges
constituted by the Indian Rulers. This Constituent Assenbly
was not a sovereign body for its authority was limted both
in respect of basic principles and procedure. It was the
I ndi an | ndependence Act, 1947, which established the
sovereign character of the Constituent Assenbly and freed it
fromall limtations. This is the harsh reality of history
whi ch one cannot escape. On the m dni ght of August 14, 1947,
the Constituent Assenbly reassenbled as the sovereign
Constituent Assenbly for the Dominion of India. As /a result
of the Partition, the representatives of Bengal, Punjab

Sind North-West Frontier Province, Baluchistan, and the
Syl het District of Assam (which District had joined the
Dom nion of Pakistan by a referendum ceased to be the
menbers of the Constituent Assenbly of India, and there were
fresh elections in the new Provinces of West Bengal and East
Punjab. The result was that when the Constituent Assenbly
reassenbl ed on October 31, 1947, its nenbership was 299
only, including 70 representatives of the Indian States. O
this total nunmber of menbers of the Constituent Assenbly,
284 were actually present on Novenber 26, 1949, to append
their signatures to the Constitution as finally passed (See
Basu's "Introduction to the Constitution of India", eighth
edn., pp. 13 to 18; Basu's "Commentary on the Constitution
of India", sixth edn., wvol. A pp. 1 to 6; Sukla's
"Constitution of India", seventh edn., pp. A-16 to A-18).

In State of Qujarat v. Vora Fiddali Badruddin
Mthibarwala [1964] 6 S.C R 461 a contention was raised
before a Constitution Bench of seven Judges of this Court
that the sovereignty of the Donminion of India and of the
Indian States was surrendered to the people of India and in
the exercise of their sovereign power the people gave
thenselves the new Constitution as from January 26, 1950.
Rejecting this contention, Shah, J., observed (at pp. 580
and 582-3) :

"1t has also to be renenbered that pronilgation
of the Constitution did not result In transfer of
804
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sovereignty from the Domnion of |India to the
Union. It was nerely change in the form of
Governnent. By the Constitution, the authority of
the British Cr own over t he Doni ni on was
ext i ngui shed and the sovereignty which was till
then rooted in the Cr own was since the
Constitution cane into force derived from the
people of India. It is true that whatever vestige
of authority which the British Crown had over the
Dom nion of India, since the Indian |Independence
Act was thereby extinguished, but there was no
cessi on, conquest, occupation or transfer of
territory. The 'new governnental set up was the
final step in the process of evolution towards
sel f-government. The fact that it did not owe its
authority to an-outside agency but was taken by
the representatives of the peopl e made no
difference in its true character. The conti nuance
of the governnmental nachinery and of the | aws of
the Domi nion, give a lie to any theory of
transm ssi on of ~sovereignty or of the extinction
of the sovereignty of the Donminion, and fromits
ashes, the springing up of another sovereign . . .
"These assunptions are not supported by history or
by constitutional theory. There.is no warrant for
hol ding that at the stroke of m dnight of the 25th
January, 1950, all our  pre-existing politica
institutions ceased to exist, and in the next
nmonent arose a new set of institution conpletely
unrel ated to the past.” The Constituent Assenbly
whi ch gave formto the Constitution functioned for
several years under the old regine, and set up the
constitutional nachinery on'the foundations of the

earlier political set up. 1t did not seek to
destroy the past - institutions: it raised an
edifice on what existed “before. The Constituent
Assenbly noul ded no new sovereignty: it nerely
gave shape to the aspirations of the people by
destroying foreign control and evol ving a

conpl etely denocratic form of government as a
republic. The process was not one of destruction,
but of evolution.”
(Enphasi s suppl i ed)
805
Though sone of the Judges in that case differed on certain
points, on this point none expressed a dissent or a contrary

opi ni on.
The historical evi dence and earlier  |egislations
referred to above, the political, |legal and constitutiona

position accepted and acknowl edged by the Constituent
Assenbly itself when considering the Draft Constitution and
in enacting it, and the observations of Shah, J., in Vora
Fiddali,s Case falsify the assunption nade and the
concl usion reached by the Full Bench that the Constitution
nmade a total break with the past and set up hew
institutions. On the contrary, what is established by the
above data is that not only was there no break with the past
but the Constitution was the culmnination of the aspirations
of the people of India to be independent and to be governed
by their own elected representatives and that the existing
institutions, including the H gh Courts, as also the laws in
force which were in existence at the comrencenent of the
Constitution, were preserved and conti nued by the
Constitution. What the Constitution did was to put its
i mprimatur upon them and upon their continuance.
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According to the Full Bench, under the Constitution the
existing HHgh Courts acquired a wholly different origin
nature and character from what they possessed inmrediately
prior to the conmencenent of the Constitution because the
Constitution of Indiais a constitutional law while the
I ndi an Hi gh Courts Act, 1861, the Governnent of India Act of
1915-1919 and the Government of India Act, 1935, were
ordinary laws. To enphasize this distinction nade by it the
Full Bench has referred to earlier legislations as "lnperia
| egi sl ations"” and the Letters Patent of the Chartered H gh
Courts as having been issued by the "lInperial Sovereign". W
may preface our discussion with respect to this distinction
made by the Full Bench by pointing out that as Queen
Victoria (in whose reign the Government of India Act, 1858,
was passed) was proclained "Enpress of India" only in 1876,
to refer to the Indian Hgh Courts Act, 1861, as "Inperia
Legislation" or to the Letters Patent issued in 1862 and
1865 as issued by the "Inperial Sovereign" is not correct.

Jowitt’s Dictionary of English Law' (second edition
p. 430) defines the term"Constitution" as "any regular form
or

806

system of governnent” and the term"constitutional |aw' as
"all rules which  directly or indirectly effect the
distribution or exercise of the sovereign power; the |aw
relating to the |egislature, the -executive and the
judiciary." According to Dicey, constitutional |awincludes
"all rules which ‘directly or ~indirectly affect the

distribution or the exercise of the sovereignh power in the
State". (Dicey’s "An lntroduction to the Study of the Law of
the Constitution", tenth edn., p.23). Wiat a constitutiona
law usually enbraces within its scope has been thus set out
by Hood Phillips in his "Constitutional and Admi nistrative
Law' (sixth edn., p.11) :

"More specifically, —constitutional |aw enbraces
that part of a country’'s laws which relates to the
following topics, anong others : the nethod of

choosing the Head of State, whether  king or
president; his power s and prerogatives; the
constitution of the legislature; its powers and
the privileges of its nenbers; if there are two
Chanbers, the relations between them the status
of Mnisters and the position of the civi
servants who act under them the armed forces and
the power to control them the relations between
the central governnent and |ocal authorities;
treaty-maki ng power; citizenship; the raising and
spendi ng of public noney; the general system of
courts, and the tenure and inmmnities of judges;
civil [liberties and their limtations; t he
parliamentary franchise and el ectoral boundaries;
and the procedure (if any) for anending the
Constitution."
(Enphasi s supplied.)

In Sri  Sankari Prasad Singh Deo v. Union of India and State

of Bihar [1952] S.C. R 89, Patanjali Sastri, J., speaking

for the Court, said (at page 106)
" Al t hough "1 aw must ordinarily i ncl ude
constitutional law, there is a clear denarcation
bet ween ordinary law, which is nade in exercise of
| egi sl ative power, and constitutional |aw, which
is made in exercise of constituent power. Dicey
defines constitutional law as including "all rules
whi ch
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directly or indirectly affect the distribution or
the exercise of the sovereign power in the State.
It is thus mainly concerned with the creation of
the three great organs of the State, the
executive, the legislature and the judiciary, the
di stribution of governnental power anong them and
the definition of their nutual relation.”
(Enphasi s supplied.)

In the sense defined above the Indian Hi gh Courts Act,
1861, and the CGovernnent of India Acts of 1915-1919 and 1935
were all constitutional laws. The Indian Hi gh Courts Act,
1861, provided for the .creation of the superior judiciary,
one of the three organs of the State. The Governnent of
India Acts of 1915-1919 ~ and 1935 dealt with all the three
organs of the State, nanely, the executive, the |egislature
and the judiciary, and the . distribution of governnental
power anong them and” the definition of their nutua
relation. The fact that the Indian H gh Courts Act, 1861
and the Governnent of India Acts were passed by the British
Par | i ament does not nake any difference. The British
Parliament is a sovereign and suprene |egislative and
constituent body and can nake, and has made, |aws affecting
"the three great organs of the State, the executive, the

| egi sl ature and the judiciary, the di stribution of
governmental power / anmobng them and the 'definition of their
nmutual relation."” The sovereign character of Parlianment in

Engl and has been pointed out by a Constitution Bench of this
Court in Union of India etc. v. TulsiramPatel etc. [1985] 3
S.C.C. 398, 425-6. Instances of constitutional |aws enacted
by the British Parliament are the Act of Settlenment, 1701,
which varied and finally fixed the descent of the Crown, the
Act of Union with Scotland of 1706, and the Act of Union
with Ireland of 1800. Acts passed by the British Parlianment
for the governnents of wvarious parts of the Crown’s
territories have been judicially recognized as Constitution
Acts. For instance, in British Coal Corporation and Ot hers
v. The King [1935] A C 500, (518, J.C., the /Judicia
Committee referred to the British North America Act, 1867
(30 & 31 Vict., c¢.3), which was passed to provide for the
establishment in Canada of one Dom nion, as a constituent
statute and in Janes v. Commonweal th- of Australia [1936]
578, 614, J.C, it referred to the Cormonwealth of Australia
Constitution Act of 1900 (63 & 64
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Vict., c.12), as a Constitution. So far as the CGovernnent of
India Act, 1935, is concerned, the Federal Court inlInre
the Central Provinces and Berar Sales of Mtor Spirit and
Lubricants Taxation Act, 1938 (Central Provinces and Berar
Act No. XV of 1938) [1939] F.C R 18, 36 and Inre the
H ndu Wonen's Rights to Property Act, 1937, and the Hi ndu
Wren's Rights to Property (Amendment) Act, 1938 [1941]
F.CR 12, 26 and this Court in Navinchandra Mafatlal v. The
Conmi ssi oner of | ncone Tax, Bonbay Gty [1955] 1 S.C R 829,
836 have referred to it as a Constitution Act. The British
Parlianment has al so recognized the Government of |ndia Act,
1935, as a Constitution Act. In noving the second readi ng of

the Bill which when enacted becane the |Indian |Independence
Act, 1947, the Prinme Mnister, M. Attlee observed
"This Bill is, unlike other Bills, dealing with

India. It does not lay down as in the Act of 1935,
a new Constitution for |India providing for every
detail. It is far nore in the nature of an
enabl i ng Bill - a Bill to enable the
representatives of India and Pakistan to draft
their own Constitution and to provide for the
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exceedingly difficult period of transition."
(Enphasi s supplied.)
The I ndi an Legislature has al so recogni zed the Governnent of
India Act, 1935, as a Constitution Act. The Statenent of
njects and Reasons to the Legislative Assenbly Bill No. 32
of 1942, which when enacted, becanme the Code of GCivi
Procedure (Amendment) Act, 1942, whereby Order XXVII-A was
inserted in the Code of Cvil Procedure, 1908, for the
purpose of giving notice to the Advocate-CGeneral of India or
the Advocate-Ceneral of a Province as the case nmay be, where
in a suit a substantial question of law as to the
interpretation of the Government of India Act, 1935, or any
Order-in-Council made thereunder was involved, referred to
the Government of India Act, 1935, as the Constitution Act
(CGazette of India dated Septenber 10, 1942 Part V, p.140).
VWhat is nore inmportant is that the Constitution itself
accepts this position. Article 132 provides for an appeal to
the Supreme Court from any judgnent, decree or final order
of a High Court on a certificate given by the H gh Court
that "the case involves a
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substantial question of law as to "the interpretation of
this Constitution.” Under Article 145(2), the m ni num nunber
of Judges of the Suprene Court required to decide "any case
involving a substantial question of “law as to the
interpretation of this Constitution" isto be five. Articles
132 and 145 are in Chapter IV of Part V of the Constitution
whi ch Chapter deals with the "Union Judiciary." Article 228
confers upon the High Court the power to transfer a case
pending in a court subordinate to it for disposal by itself
if "it involves a substantial question of law as to the
interpretation of this Constitution.” ~Article 228 is in
Chapter V of Part VI of the Constitution which Chapter deals
with "The Hi gh Courts in the States". The phrase "any
substantial question of law as to the interpretation of this
Constitution” is defined by Article 147. Article 147 which
occurs in Chapter IV of Part V provides as follows :
"147. Interpretation. -
In this Chapter and in Chapter V of Part VI,
references to any substantial question of |aw as
to the interpretation of this Constitution shal
be construed as including references to  any
subst anti al guestion of law as to t he
interpretation of the Governnent of India Act,
1935 (i ncl uding any enact nent amendi ng or
suppl enenting that Act), or any Oder in Counci
or order made thereunder, or of the Indian
i ndependence Act, 1947 or of any (order . made
t her eunder . "

What has been stated above would show that” it is
erroneous to characterize the Government of India Acts as
ordinary laws and not as constitutional Jlaws. It 'is true
that these Constitution Acts were given to a subject country
by a foreign constituent and |egislative body but then we
nust renenber that it was this very foreign constituent and
| egi sl ative body which brought into being the Constituent
Assenbly, freed it of all limtations and made it possible
for it to give to India its Constitution

In order to enphasize its conclusion that the High
Courts under the Constitution were organically different
institutions from the sane H gh Courts in existence
i mediately prior to
810
the commencenent of the Constitution, the Full Bench relied
upon Article 215 of the Constitution. Under Article 215,
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every High Court is to be a Court of Record and is to have
all the powers of such a court including the power to punish
for contenpt of itself. According to the Full Bench this
Article "subserves the need to indicate that the H gh Court
under the Constitution has an institutional permanence". W
are afraid that the Full Bench has m sunderstood what a
Court of Record is. Jowitt’s "Dictionary of English Law'
(second edition, page 493) under the heading "Court", states

"A court of record is one whereof the acts and
judicial proceedings are enrolled for a perpetua
menory and testinony, and which has authority to
fine and inprison for contenpt of its authority.
Such were the superior courts of comon | aw before
their abolition, and such are the High Court of
Justice and Court  of Appeal, and the county
courts; many of the ~ancient inferior courts were
al so courts of record.™
Unl ess ot herwise provided, the power to punish for contenpt
is thus  ‘inherent in and possessed by every Court of Record.
It is fallacious to think that the Hi-gh Courts became courts
of record for the first time on the conmmencenent of the
Constitution. Al the superior courts which preceded the
Hi gh Courts were courts  of record. Under the Charter dated
Sept enber 24, 1726, granted by George |, the Mayor’'s Courts
which were established at Calcutta, Madras and Bonbay were
expressly made Courts of Record, and this position was
reiterated when a fresh Charter dated January 8, 1753, was

granted by George Il. Simlarly,” the Recorder’s Courts
established at Bonbay and Madras by Charter dated February
20, 1798, granted by George I, were nade Courts of Record.

Statute 4, Geo, |V, «c¢.71 of 1823 authorized the Crown to
abolish the Recorder’s Court at Bonbay and establish in its
place a Suprenme Court to be a Court of ‘Record and when the
Supreme Court of Judicature at Bombay was established,
clause 1 of its Letters Patent expressly made that Court a
Court of Record. The Sadar Dewany Adalat and the Sadar
Fouj dari Adalat were both Courts of Record. Clause 1 of the
Letters Patent of 1862 constituted the H gh Court of
Judi cature at Bonbay to be a Court of Record, and it was
this Hi gh Court which by clause 1 of the Letters
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Pat ent of 1865 was continued as the H gh Court of Judicature
at Bonbay for the Presidency of Bonbay as a Court of Record.
Section 106(1) of the Governnent of India Act of 1915,
provided that the several Hi gh Courts would be Courts of
Record, and section 220 of the Governnment of India Act,
1935, made an identical provision. The scheme of Chapter V
of Part VI of the Constitution which deals with H gh Courts
closely follows the schene of Part |X of the Governnent of
India Act of 1915, and Chapter Il of Part [|X of the
Government of India Act, 1935, both of which dealt with High
Courts. These Chapters provided for the constitution of the
Hi gh Courts as Courts of Record, for the salaries and tenure
of judges of the Hi gh Courts, the power to nake rul es and
regul ate the sittings of the High Courts, and the
conti nuance of the jurisdiction of the H gh Courts existing
as at the date of coming into force of each of the two
CGovernment of India Acts, just as Chapter V of Part VI of
the Constitution does. These two Acts also provided for
continuance in force of laws in existence at the date when
these Acts respectively cane into force. Article 215 thus
did not bring any revolutionary change in the nature and
character of the High Courts existing at the date of the
conmmencement of the Constitution but nerely followed a well
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established pattern and practice in drafting constitutiona
| egi sl ati ons.

Yet another reason given by the Full Bench for hol ding
that the H gh Courts under the Constitution were organically
different fromthe same Hi gh Courts imediately prior to the
commencement of the Constitution was that wunlike in the
past, under the Constitution the existence of the High
Courts is no nore dependent upon ordinary |egislation. This
reasoning is erroneous for it overlooks the relevant
provisions of the Constitution and the earlier Constitution
Acts. By clause 44 of the Letters Patent of the three
Chartered H gh Courts, the Letters Patent were made subj ect
to the | egislative powers of the Governor-General in
Council. By further Letters Patent dated March 11, 1919, for
the words "powers of the Governor-Ceneral in Council" the
wor ds "powers of the Governor-General in Legislative Counci
and al so of the Covernor-Ceneral in Counci | " wer e
substituted. Further, ~under section 9 of the Indian Hi gh
Courts' Act, 1861, read with the said clause 44, the
CGovernor-'CGeneral -in Council had the power to renbve any
place or territory from the jurisdiction of a H gh Court
(see Queen v. Burah) [1877-78] 5 |1.A. 178. Under sub-section
(1a)
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of section 106 of 'the Governnment of |ndia Act of 1915-1919,
the Letters Patent establishing or vesting jurisdiction

powers or authority in a H gh Court coul d be anended from
time to time by the Crown by issuing further Letters Patent.
Under section 223 of the Government of I|India Act, 1935, the
jurisdiction of the existing Hgh Courts which was conti nued
by that section was nmade subject to the provisions of Part
I X of that Act and of any Order in Council nade under that
Act or any other Act and to the provisions of any Act of the
appropriate Legislature. Under that Act, the | Federa

Legi sl ature had the power to legislate with respect to the
jurisdiction and powers of all courts except the  Federa

Court with respect to any matter (in the Federal Legislative
List, the Provincial Legislature with respect to matters in
the Provincial Legislative List and the Federal ‘Legislature
as also the Provincial Legislature with respect to matters
in the Concurrent Legislative List. The position under the
Constitution is the sanme. By Article 225 the conti nuance of
the jurisdiction of the existing H gh Courts is nade subject
to the provisions of the Constitution and of any law of the
appropriate Legislature. Under Schedul e VI to t he
Constitution, the power to legislate with respect to the
jurisdiction and powers of all courts except the Supremne
Court is wth Parliament wth respect to any matter in the
Union List (List I, Entry 95), with the State Legi slatures
with respect to any matter in the State List (List 1, Entry
65) and with both Parliament and the State Legislatures with
respect to any matter in the Concurrent List (List [II1,
Entry 46). Further, Parliament alone can legislate wth
respect to the Constitution and organization of the High
Courts (List I, Entry 78) and the extension of the
jurisdiction of a High Court to, and exclusion of the
jurisdiction of a H gh Court from any Union Territory (List
I, Entry 79). Under Article 214 of the Constitution there is
to be a High Court for each State. Under Article 1(2) as
originally enacted the territories which were to constitute
the States at the comrencenent of the Constitution were to
be as set out in the First Schedule to the Constitution

Under that Schedule the nine Provinces under the Governnent
of India Act, 1935, with the territorial nodifications
resulting fromthe Partition, becane the nine Part A States.
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Clause (2) of Article 215 of the Constitution, prior to its
deletion by the Constitution (Seventh Anendnment) Act, 1956,
provided that for the purposes of the Constitution the High
Court exercising
813
jurisdiction in relation to any Province before the
comencenment of the Constitution shall be deened to be the
Hi gh Court for the corresponding state. Article 2 confers
powers upon Parlianment by lawto admit into the Union, or
establish, new States. Article 3 confers upon Parlianment the
power by lawto forma new State by separation of territory
fromany State or by uniting two or nore States or parts of
States or by uniting any territory to a part of any State,
as also to increase or dimnish the area of any State or
alter the boundaries or nane of any State. Al this the
Parliament can do by ordinary law. Once a new State is
fornmed, Article 214 requires that it should have a High
Court and the power to establish such H gh Court vests with
Parlianment under Entry 78 of List. I in the Seventh Schedul e
to the Constitution, and, in-fact, Parlianent has done so in
a nunber of cases when the States were reorgani zed or a new
State formed or admitted intothe Union

The next question which falls to be considered is
whether the powers conferred upon the H gh Courts by
Articles 226, 227 and 228 of the Constitution are wholly new
powers not possessed by the existing H gh Courts imrediately
prior to the commencenment of the Constitution as held by the
Full Bench. This ' conclusion of “the Full Bench is as
erroneous as the other conclusions reached by it and is once
again based wupon an inadvertence to notice the relevant
provisions of the earlier Constitution Acts. A provision
simlar to Article 228 was to be found in section 225 of the
CGovernment of India Act, 1935. Article 227 has a ' |onger
ancestry. Clause 55 of the Charter of the Supreme Court of
Judi cature at Bonbay nade the Court ~of Requests and the
Court of Quarter Sessions subject to the order and contro
of the said Supreme Court in the sane nmmnner as inferior
courts and Magistrates in England were subject to'the Court
of King’s Bench. Section 15 of the Indian H gh Courts Act,
1861, conferred upon each of the Chartered H gh Courts the
power of superintendence over all courts subject to its
appel l ate jurisdiction. A simlar power of superintendence
was conferred upon the Hi gh Courts by section 107 of the
Governnment of India Act of 1915-1919, and a nore linited
power of superintendence was conferred upon them by section
224 of the Government of India Act, 1935. The powers under
Articles 227 and 228, though in a somewhat different form
were thus possessed by the existing H gh Courts inmediately
prior to the comrencenent of the Constitution. The  power
conferred by
814
Article 226, however, stands on a different footing. This
was not a power possessed by every existing H gh Court but
only by the three Chartered H gh Courts. The Recorder’s
Courts established at Madras and Bonmbay were invested with
jurisdiction simlar to the Court of King's Bench in England
"as far as circunstances would admit". The Court of King' s
Bench possessed the jurisdiction to issue prerogative wits
of various Kkinds. A brief account of the origin, nature and
devel opnent of the various prerogative wits in England has
been set out in the judgment of this Court in Prabodh Vernma
and Ors. v. State of Utar Pradesh & Os. [1985] 1 S.C. R
216. Clause 55 of the Letters Patent of the Supreme Court of
Judi cature at Bonbay conferred upon that Court the power to
issue wits of Mandanmus, Certiorari, Procedendo or Error to
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the Court of Requests and the Court of Quarter Sessions.
Procedendo was a prerogative which issued out of the comon
law jurisdiction of the Court of Chancery when Judges of any
subordinate court del ayed the parties by not giving
judgrment. In such a case the wit was known as a wit of
procedendo ad judicium (see Jowitt’s "Dictionary of English
Law', second edn., p. 1438). A wit de non procedendo rege
inconsulte was issued at the intervention of the King to
withdraw from the cognizance of the comopn law courts
proceedings in which he claimed to have interest (see De
Smith's "Judicial Review of Admnistrative Action", fourth
edn., p.585). Mre inportant than this power to issue
certain wits to Courts of Requests and Quarter Sessions was
the conferment wupon the said Supreme Court by clause 5 of
its Letters Patent of ~the jurisdiction which the Judges of
the Court of King's Bench possessed. This jurisdiction
included the power to issue prerogative wits. A simlar
jurisdiction was conferred upon the two other Chartered High
Courts. Under Section 9 of the Indian H gh Courts Act, 1861
the Hgh ' Courts were to have and exercise all jurisdiction
and every  power and authority vested in any of the Courts
abol i shed by the said Act, which included the Suprene Courts
of Judicature and the Sadar Dewany Adalat and the Sadar
Fouj dari Adalat. Under section 10 of the said Act, al
jurisdiction then exercised by the Supreme Courts of
Judi cature of Calcutta, Madras and Bombay respectively was
to be exercised by each of the three Chartered Hi gh Courts
subject to the legislative powers of the Governor-Ceneral of
India in Council. By clause 44 of the Letters Patent of 1862
so nmuch of
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the Letters Patent of the said Supreme Court as were
inconsistent with the said Letters Patent stood revoked, and
when the Letters Patent of 1862 were replaced by new Letters
Patent in 1865, clause 45 of the Letters Patent of 1865
expressly provided that so nuch of the Letters Patent of the
said Suprene Courts as were not  revoked by the earlier
Letters Patent of 1862 and were inconsistent ‘with the
Letters Patent of 1865 should stand revoked. Neither the
Letters Patent of 1862 nor the Letters Patent ~of 1865
cont ai ned any provision inconsistent with the Chartered Hi gh
Courts possessing the jurisdiction of the Court of King s
Bench which had been conferred upon the Suprenme Courts of
Judi cature by their respective Letters Patent, and each of
the three Chartered H gh Courts on its Oliginal Side
continued to possess the power inter alia of issuing
prerogative wits. In Ryots of Garabandho and other villages
v. Zem ndar of Parlakinmedi and Anr. [1942-43] 70 |.A. 129,
the Judicial Conmttee of the Privy Council held that this
power of the High Court of Mdras was confined to issuing
such wits only within the local limts of its -origina
civil jurisdiction, this power being derived by that High
Court as successor of the Suprene Court of Judicature at
Madras which had been exercising jurisdiction over -the
Presi dency Town of Madras, and that there was no power in
that High Court to issue such a wit beyond the local linmts
of its original civil jurisdiction. In Election Conm ssion
India v. Saka Venkata Subba Rao, [1953] S.C R 1144, 1150
this Court reiterated what had been held in the above case
by the Judicial Committee and pointed out that the position
with respect to the two other Chartered Hi gh Courts, nanely,
the High Courts of Calcutta and Bonbay, was the sane. As
explained by this Court in Dwarkanath, H ndu Undivided
Famly v. Incone-Tax Officer, Special Crcle, Kanpur, and
Anot her [ 1965] 3 SCR 536, 540-41 Article 226 is
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designedly couched in a wde language in order not to
confine the power conferred by it only to the power to issue
prerogative wits as wunderstood in England, such wide
| anguage being used to enable the H gh Courts to reach
i njustice wherever found and to nould the reliefs to neet
the peculiar and conplicated requirements of this country.
The power to issue prerogative wits though in a nuch
restricted form was thus already possessed by the three
Chartered High Courts imediately prior to the comencenent
of the Constitution.

A question may well be asked why it was thought

necessary to i ncor porate in the Constitution the
jurisdiction and powers
816

conferred by Articles 226, 227 and 228. The answer is
obvious. Provisions simlar to Articles 227 and 228 al ready
existed in a Constitution Act; nanely, in sections 224 and
225 of ~the Government of India Act, 1935. The said sections
224 and 225 were not nmade subject to the provisions of Part
I X of the said Act and of any Order in Council nade under
the said Act or any other Act or to the provisions of any
Act of the appropriate Legislature as the jurisdiction of
the existing H gh Courts was by section 223 of the said Act.
These sections could, therefore, have been anended only by a
| egislation made by the British Parlianment by anending the
Governnment of India /Act, 1935. The Governnent of India Act,
1935, was repealed by Article 395 of the Constitution. It
was, therefore, necessary to re-enact these provisions and
the only way in which.it could be done was to insert themin
the Constitution because were these powers to be treated on
the sanme footing as the other powers and jurisdiction of the
exi sting Hi gh Courts, they would have becone subject to | aws
nmade by the appropriate Legislature. So far as Article 226
is concerned, the power to issue prerogative wits was
possessed by the three Chartered Hgh Courts only., As the
Constitution-makers intended to confer the enlarged power
under Article 226 upon all H gh/Courts, and not nerely the
three Chartered H gh Courts, this power had to be enbodi ed
inan Article of the Constitution. It should al'so be borne
in mnd that the jurisdiction under -Articles 226, 227 and
228 was intended to be conferred upon-all H gh Courts - not
only the existing High Courts but also any other Hi gh Court
as and when it cane to be established in the future:
Further, the insertion of Articles 226, 227 and 228 in-the
Constitution without making them subject to any lawto be
made by the appropriate Legislature put these Articles
beyond the |legislative reach of Parliament —andthe State
Legislatures with the result that the jurisdiction conferred
by these Articles can only be curtailed or excluded with
respect to any matter by a constitutional anendnent and not
by ordinary | egislation

W are not concerned in this Appeal with Article 228
but only with Articles 226 and 227 or nore specifically with
the maintainability of an intra-court appeal against the
judgrment of a Single Judge in a petition under Article 226
or 227. The Full Bench took the view that clause 15 of the
Letters Patent provides for an intra-court appeal only in
causes heard in the
817
exercise of original civil jurisdiction by a Single Judge of
the High Court and does not, therefore, conprehend wthin
its scope a judgment passed by a Single Judge in the
exercise of jurisdiction under Article 226 or 227. |In
support of this conclusion the Full Bench relied upon
par agraph 22 of the Despatch dated March 14, 1862, fromthe
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Secretary of State to the Governor-General of India in
Counci| which acconmpanied the first Letters Patent of the
Cal cutta Hi gh Court. The said paragraph 22 was as follows :
"22. Cdauses 14 and 15. -
C auses 14 and 15 gi ve ef f ect to t he
recommendati ons of the | aw Conmm ssioners that the
H gh Court shal | have al | the appel | ate
jurisdiction which is now exercised by the Sudder
Dewany Adawl ut, and a new appellate jurisdiction
in civil cases, from the Courts of origina
jurisdiction, constituted by one or nmore of its
own Judges, except that in the case of a decision
whi ch has been passed by a mmjority of the ful
nunber of the Judges of the Court, the appea
shall lie to Her Majesty in Council."
Presunably, a simlar Despatch also acconpanied the first
Letters Patent of the Madras and Bombay Hi gh Courts but in
any event  as the Letters Patent. of these tw Hi gh Courts
were nutatis mutandis in identical terns with the Letters
Patent of the Calcutta High Court, whether such Despatch
accompanied them or not would not make any difference. The
reliance placed by the Full Bench upon the said Despatch of
the Secretary of State was, however, wholly misconceived.
Thi s Despatch acconpanied the Letters Patent of 1862 and not
the Letters Patent of © 1865 and the provision for an intra-
court appeal in the Letters Patent of 1865 was materially
different fromthat contained in the Letters Patent of 1862.
The Letters Patent of 1862 conferred upon the Chartered High
Courts the jurisdictions which in England, until. Novermber 1
1875, when the Suprene Court of “Judicature Acts of 1873 and
1875 cane into force, were exercised by different courts
such as the Court of King’s Bench, the Court of Comon
Pl eas, the Court of Chancery, the Court of Exchequer as a
comon law court, the H gh Court of Admiralty, the Court of
Probate, the Court for
818
Divorce and Matrinonial Causes, (and the London Court of
Bankruptcy. These several jurisdictions were conferred upon
the High Courts by different clauses of the Letters Patent.
Cl ause 14, however, specifically provided for-an intra-court
appeal only fromjudgnents "in all cases of original civi
jurisdiction". The marginal note to clause 14 was "Appea
fromthe Courts of original jurisdiction to the H gh Court
inits appellate jurisdiction". Jurisdictions other than
ordinary and extra- ordinary «civil jurisdictions were
conferred by clauses which followed clause 14. For this
reason, it was doubted at one tinme whether an intra-court
appeal would lie from the judgnent of one Judge in_ the
exercise of original testamentary jurisdiction but -in the
case of Saroda Soonduree Dossee v. Tincowee Nundee [1884]
Hyde's Reports 70, a Division Bench of three Judges of the
Calcutta High Court by a majority held that such an appea
would lie. The Letters Patent of 1865 foll owed the pattern
of the Letters Patent of 1862. Cause 15 forms part of a
group of clauses consisting of clauses 11 to 18 headed
"Civil Jurisdiction of the High Court". Cause 12 deals with
original jurisdiction as to suits and clause 13 with extra-
ordinary original civil jurisdiction while clause 14 deals
with joinder of several causes of action. Though the
margi nal note to clause 15 was the sane as that to the old
clause 14, a nost naterial change was made in clause 15 by
providing that intra-court appeals would lie "from the
judgrment (not being a sentence or order passed or nade in
any crimnal trial) of one Judge of the said H gh Court, or
of one Judge of any Division Court." The word "judgment" in
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clause 15 is not qualified in any way as to the jurisdiction
in which it is given except that it should not be a sentence

or order passed or nmade in any crinmnal trial, thus
excluding judgnents given in the exercise of crimina
jurisdiction. Crimnal jurisdiction is provided for in

clauses 22 to 29. Various other jurisdictions conferred upon
the H gh Courts, except ordinary and extra-ordinary civi
jurisdiction, also feature in clauses subsequent to cl ause
15. Marginal notes or headings to groups of sections cannot
control the nmeaning of a section if the section is
unanbi guous and its neaning plain. Not only is the wording
of clause 15 unanbiguous but there is strong intrinsic
evidence in that clause itself to showthat it applies to
all jurisdictions nentioned in different clauses of the
Letters Patent, whether preceding clause 15 or subsequent
thereto, except those expressly excluded by clause 15
itself.
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Had it not been so, there woul d have been no need to excl ude
expressly ajudgnent froma sentence or order passed or made
inany crimnal trial from the purview of clause 15.
Further, under clause 15 an-appeal also lies against the
j udgrment of one Judge of any Division Court where the Judges
are equally divided in opinion. Under the unamended cl ause
36, in such a case the opinion of the senior Judge was to
prevail and under clause 15 an appeal lay against his
judgrment. A Division Bench may hear an original matter or an
appeal from a subordinate court. The om ssion from clause 15
of the words "in all cases of original civil jurisdiction"
whi ch occurred in clause 14 nade the judgnent of the senior
Judge of the Division Bench appeal abl e whet her it was given
inan original matter or in an appeal” froma subordinate
court even though the appellate jurisdiction of the Hi gh
Court in respect of decisions given in civil cases by
subordinate courts is conferred by clause 16 which in
nunerical order follows clause 15. Such was the view taken
by a Full Bench of seven Judges of the Calcutta H'gh Court
in Ranee Shurno Moyee v. Luchneept Doogur and others [1867]
7 Sutherland’ s Weekly Reporter 52 as far back as January 23,
1867. Since then all the Chartered High Courts have taken
the sane view and have held that unless excluded fromthe
purview of clause 15, an intra-court appeal Iies under that
cl ause agai nst the judgnment delivered in the exercise of any
of the jurisdictions conferred by the Letters Patent,
whet her by a clause precedi ng or succeedi ng clause 15. Wen
clause 15 was substituted by Letters Patent dated Decenber
9, 1927, the marginal note was changed to "Appeal to the
H gh Court fromthe Judges of the Court".  This change
brought the narginal note in conformty with what clause 15
provi des.

There has al so been unanimty anong the Chartered Hi gh
Courts that the word "judgnent" in clause 15 enbraces not
only judgnments given in the exercise of jurisdictions
specifically nmentioned in the Letters Patent but also in-the
exercise of jurisdictions not so nentioned. For instance,
the jurisdiction to commit for contenpt is not expressly
nentioned in the Letters Patent but the Calcutta H gh Court
in Mohendra Lall Mtter v. Anundo Commar Mtter |I|.L.R
(1897) 25 Cal. 236 and the Bonmbay Hi gh Court in Collector of
Bonbay v. Issac Penhas (1947) 49 Bom L.R 709 F.B. have
held that an order nade by a Single Judge commtting a
person for contenpt is appeal abl e
820
under clause 15. Similarly, in Mhonedalli Allabux v.
Ismailji Abdulali (1926) 28 Bom L.R 471, the Bombay Hi gh
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Court held that an appeal lay froman order passed by a
Single Judge directing a wit of habeas corpus to issue and
i n Raghunath Keshav Khadil kar v. Poona Minicipality and
anot her (1944) 46 Bom L.R 675; s.c. A l.R 1945 Bom 7, it

held that an appeal lay under <clause 15 of the Letters
Pat ent against the issue of a wit of certiorari by a Single
Judge.

Revi sional jurisdiction is not expressly nentioned in
clause 15 but as the Chartered H gh Courts were entertaining
intra-court appeals fromjudgments given in the exercise of

revi sional jurisdiction, when the Letters Patent were
amended in 1919 an intra-court appeal froman order made in
the exercise of revisional jurisdiction was expressly

excluded. Simlarly, to prevent intra-court appeals froman
order passed by a Single Judge in the exercise of the power
of superintendence under the  provisions of section 107 of
the CGovernment of “1ndia  Act of 1915-1919, an appeal from
such an order was expressly barred by the anending Letters
Patent of / March 11, 1919. It should be renenbered that the
Governnment of India Act of 1915-1919 was a Constitution Act
and, therefore, the jurisdiction which was conferred upon
the High Courts by section 107 of that Act was a
jurisdiction conferred upon themby a Constitution Act.

The above vi ew consistently held by the H gh Courts has
found favour wth/'this Court. In National Sewi ng Thread Co.
Ltd. v. Janes Chadwi ck & Bros. Ltd. [1953] S.C.R 1028, this
Court, after considering the relevant provisions of the
Governnment of India Act of 1915-1919, which are in their
contents simlar to the corresponding provisions of the
Constitution of India, held that under that Act the Bonbay
Hi gh Court possessed all the jurisdictions that it had at
the commencenent of that Act and could also exercise al
such jurisdictions that woul d be conferred upon it fromtine
totime by the legislative power conferred by that Act and,
therefore, unless the right of appeal was otherw se
excluded, an intra-court appeal |ay under clause 15 of the
Letters Patent of the Bonbay H'gh Court. The sane, of
course, would apply to the Letters Patent of the Calcutta
and Madras High Courts. The Letters Patent establishing the
Lahore High Court constitute the Charter of the Punjab H gh
Court. C ause 10 of
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those Letters Patent is in pari materia with clause 15 of
the Letters Patent of the Chartered H gh Courts. Referring
to clause 10 of the Letters Patent of the Punjab Hi gh Court,
this Court in South Asia Industries Private Ltd. “v. S. B
Sarup Singh and Ors. [1965] 2 S.C R 756, said (at pages
761-62) :

"A plain reading of the said clause indicates that
except in the 3 cases excluded an appeal |ay
agai nst the judgnent of a single Judge of the Hi gh
Court to the High Court in exercise of any other

jurisdiction. . . Looking at the first part of the
amended cl ause excluding the exceptions, it is
obvious that its wording is general. . . It is not

perm ssible, by construction, to restrict the
scope of the generality of the provisions of cl
10 of the Letters Patent."

The Full Bench sought to distinguish the judgnent of
this Court in National Sew ng Thread Conpany’s case on the
ground that the jurisdiction which the Single Judge was
exercising in that case was one under the ordinary |aw and
not under a Constitutional law, nanely, the Constitution of
India, and that if the powers of the H gh Court under
Articles 226 and 227 of the Constitution were also to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 60 of 72

made subject to the rules of the High Court and the Letters
Patent, these powers could be altered or affected by
ordinary legislation. Article 225 of the Constitution is by
its term rmade "Subject to the provi si ons of this
Constitution and to the provisions of any law of the
appropriate Legislature nade by virtue of powers conferred
on that Legislature by this Constitution". Thus, under
Article 225 the jurisdiction of the existing H gh Courts and
the law adnministered by themand the powers of the High
Courts to nmke rules and to regulate the sittings of the
Court and of nmenbers thereof sitting singly or in Division
Courts have been preserved and continued subject to the
provisions of the Constitution and of any |aw nade by the
appropriate Legislature.  According to the Full Bench the
words "Subject to" create a limtation upon the jurisdiction
and powers of the existing High Courts. This is not a
correct interpretation. Article 225 follows a pattern
established by earlier |egislation. Under section 9 of the
I ndi an Hi gh Courts Act, 1861, the jurisdiction and powers of
the Hi gh ' Courts were nmade subject to the |egislative powers
of the Governor-General of
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India in Council. Cause 44 of the Letters Patent of 1865
earlier made the provisions of the Letters Patent subject to
the sanme legislative powers and after the anendnment of the
said clause by the /anending Letters Patent of Mirch 11
1919, subject to the Ilegislative powers of the Governor-
General in Legislative Council and also of the Governor-
General in Council. Under section 106(1a) of the Covernment
of India Act, 1915-1919, the Letters Patent of a H gh Court
could be anended from tinme to tinme by the Crown by further
Letters Patent. Section 223 of the Governnment of lndia Act,
1935, continued the jurisdiction of the existing H gh Courts
subject to the provisions of Part™ IX of that Act, the
provisions of any Order in Council —made under that Act or
any other Act and the provisions of any Act of the
appropriate Legislature enacted by virtue of the powers
conferred on that Legislature by that Act. In the sane way,
Article 225 is nmde subject to the provisions of the
Constitution and the provisions of any [awof the
appropriate Legislature nade by virtue of powers conferred
on that Legislature by the Constitution. The opening words
of Article 225 " Subj ect to the provisions of this
Constitution and to the provisions of any law of the
appropriate Legislature nmade by virtue of the powers
conferred on that Legislature by this Constitution" only
nmean that Article 225 is subject to what is provided in the
Constitution and in |aw nade by an appropriate Legislature.
The words "Subject to" cannot be construed, as the / Ful
Bench has done, as referring only to a provision limting or
restricting the jurisdiction of the existing H gh Courts.
They also include a provision which enl ar ges t he
jurisdiction and powers of the existing H gh Courts. Article
225, therefore, conprehends within its scope not only the
jurisdiction which the existing H gh Courts possessed
i Mmediately prior to the comrencenent of the Constitution
but also the jurisdiction and powers which the other
Articles of the Constitution, such as Articles 226, 227 and
228, confer upon the High Courts. A Special Bench of the
Cal cutta Hi gh Court in Chairman, Budge Budge Municipality v.
Mongru Ma and Ors. A l.R 1953 Cal. 433, took the view that
the words "Subject to" in the opening part of Article 225
al so covered enlargenment of jurisdiction and these words
woul d, therefore, inport into Article 225 the enl argenent of
its jurisdiction, for exanple, by Article 226. Das Cupta,
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following the 1line of reasoning adopted by a Division Bench

of that High
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Court in India Electric Wrks Ltd. v. Registrar of Trade
Marks A.1.R 1947 Cal. 49 in which a contrary view was
taken. The case of India Electric Wrks Ltd. v. Registrar of
Trade Marks was expressly overruled by this Court in
Nati onal Sewi ng Thread Conmpany’s case. Qther Hi gh Courts, as
for exanple, the Allahabad H gh Court in Sheo Prasad v.
State of U P., AI.R 1965 All. 106 have al so taken the same
view as the mpjority judgnment in Budge Budge Municipality
Case.

The fact that Article 225 nakes the jurisdiction and
powers of the existing Hi gh Courts subject to a |aw of the
appropriate Legislature does not mean that the jurisdiction
under Article 226-or 227 cannot come within the scope of
Article 225. A law nmde by an appropriate Legislature can
amend another | aw enacted by it but it cannot anmend or
affect the provisions of the Constitution, and as Articles
226, 227 -and 228 are not- nade subject to any |aw made by
Parliament or the State Legislatures, the powers conferred
by these three Articles cannot be Iimted, abridged or taken
away by any Legislature.. They can only be affected by
anmendi ng the Constitution. Al that the qualifying phrase in
Article 225 neans is that if a particular jurisdiction of an
existing High Court is one conferred by ordi nary
| egislation, it can be af fected, either by way of
abri dgenent or enlargenment, by a |l aw made by the appropriate
Legislature and if it is one conferred by the Constitution
it can only be so affected by a constitutional anmendment.
What has escaped the notice of the Full Bench is that a
provision for a right of appeal is not -one which in any
manner limts, abridges, takes away or adversely affects the
power of the High Court under ~Article 226 or 227. Such a
provivion nerely regulates the exercise of the powers under
these Articles. W may point out here that Article 145(1)
confers upon this Court the power to make rul es including
rules as to the proceedings in the Court for the enforcenent
of any of the rights conferred by Part 1, that is,
Fundanental Rights. By the opening clause of Article 145(1)
this power is made "Subject to the provisions of any |aw
made by Parlianent”. Therefore, the practice and procedure
in respect of petitions under Article 32 for the enforcenent
of Fundanmental Rights are regulated by rules franmed by this
Court and by any |aw nade by Parliament in that behal f. W
fail to see why the practice and procedure inrespect of
petitions under Articles 226 and 227 should stand on a
di fferent footing.
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The position which emerges fromthe above discussion is
that under clause 15 of the Letters Patent of the Chartered
H gh Courts, fromthe judgnent (wthin the meaning of that
termas wused in that clause) of a Single Judge of the High
Court an appeal lies to a Division Bench of that Hi gh Court
and there is no qualification or limtation as to the nature
of the jurisdiction exercised by the Single Judge while
passing his judgment, provided an appeal 1is not barred by
any statute (for exanple, section 100A of the Code of Civi
Procedure, 1908) and provided the conditions |laid down by
clause 15 itself are fulfilled. The conditions prescribed by
clause 15 in this behalf are : (1) that it nust be a
j udgrment pursuant to section 108 of the Governnent of India
Act of 1915, and (2) it nust not be a judgnment falling
wi thin one of the excluded categories set out in clause 15.
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VWhat falls next to be considered is the question
whet her the judgnment of a Single Judge of the High Court in
a petition wunder Article 226 or 227 is a judgnent pursuant
to section 108 of the Governnent of India Act of 1915-1919.
The expression "pursuant to section 108 of the CGovernnent of
India Act" was substituted for the expression "pursuant to
section 13 of the said recited Act", that s, the Indian
H gh Courts Act, 1861, when clause 15 was anended by Letters
Patent dated March 11, 1919. Section 13 provided that
subject to any laws or regul ati ons which may be made by the
CGovernor-Ceneral in Council, the H gh Court established in
any Presidency under that Act may by rules made by it
provide for the exercise by one or nore Judges or by
Division Courts constituted by two or nore Judges of the
original and appellatejurisdiction vested in such High
Court. Section 108(1) of the CGovernment of India Act of 1915
made simlar provision, while section 108(2) reproduced the
power conferred by section 14 of the Indian H gh Courts Act,
1861, upon the Chief Justice of the H gh Court to determ ne
what Judges, whether with or without the Chief Justice,
should sit alone or in the Division Courts. Wen the
Government of India Act of  1915-1919 was repealed and
repl aced by the Governnent of India Act, 1935, and the 1935
Act was repealed and replaced by the Constitution, the
expression "pursuant to section 107 of the Governnent of
India Act" in clause 15 renmmined unamended. The fact that
this expression renmained unaltered makes -no difference.
Section 223 of the ' Governnent of ~India Act, 1935, while
continui ng the
825
jurisdiction and powers of the Judges of the existing High
Courts and the respective powers of the Judges thereof in
relation to the adnministration of justice in the court
expressly provided that such powers shall include "any power
to make rules of Court and to regulate the sittings of the
Court and of nmenbers thereof sitting alone or any division
court”. Thus, the rul e-maki ng power of the H gh Court and of
the Chief Justice of the High Court to assign work 'either to
Single Judges or to Division Courts and to determ ne what
Judges, whether with or wthout the Chief Justice, would
constitute the several Division Courts renained uninpaired
and unaffected. Section 38(1) of the Interpretation -Act,
1889 (52 & 53 Vict., c.63), now repeal ed by the
Interpretation Act, 1978 (1978 Eliz.2, c.30), provided as
follows :

"38. Effect of repeal in future Acts. -

(1) Were this Act or any Act passed after the
commencement of this Act repeals and re-enacts,
with or wthout nodification, any provisions of a
fornmer Act, references in any other Act to the
provi sions so repeal ed, shall, unless the contrary
i ntention appears, be construed as references to
the provisions so re-enacted.”

Section 8 of the GCeneral dauses Act, 1897, (Act X of
1897) provides as follows :

"8. Construction of references to repeal ed
enact nents. -

(1) Wiere this Act or any Central Act or
Regul ati on made after the comencenent of this
Act, repeals and re-enacts, wth or wthout
nodi fication, any provision of a forner enactnent,
then references in any other enactnent or in any
instrument to the provision so repealed shall
unless a different intention appears, be construed
as references to the provision re-enacted.
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(2) Where before the fifteenth day of August,
1947, any Act of Parliament of the United Ki ngdom
repeal ed and re-enacted, with or without nodifi-
826
cation, any provision of a fornmer enactment, then
references in any Central Act or in any Regul ation
or instrunent to the provision so repeal ed shall
unless a different intention appears, be construed
as reference to the provision so re-enacted.”
Sub-section (2) was inserted in section 8 by Act 18 of 1919.
The opening words of sub-section (2) "Wiere before the
fifteenth day of August, 1947, any Act of Parlianment of the
United Ki ngdom repeal ed and re-enacted" were substituted for
the words "Were any Act of Parlianent repeals and re-
enacts" by the Adaptation of Laws Oder, 1950. Although
section 38(1) of the Interpretation Act speaks of references
in any other Act to the provisions of a repealed and re-
enacted Act, section 8 of the General C auses Act speaks of
references to a repeal ed and re-enacted Act not only in any
Act or Regul ation but also in any "instrunent". An
"instrunent" is a witing, and generally nmeans a witing of
a formal nature. (See Jowitt's "Dictionary of English Law'
second edn., vol. 1, p.988). Letters Patent mean witings of
the sovereign, sealed with the G eat Seal, whereby a person
or conpany is enabled to do acts or enjoy privileges which
he or it could not do or enjoy w thout such authority (ibid,
vol. 2, p.1085). Letters Patent thus ~nean- an instrunent
i ssued by the Crown or government (see Black’'s "Law
Dictionary", fifth ‘edn., p.815).Letters Patent establishing
the High Courts issued by the Crowm would thus fall wthin
the neaning of the term"instrument"” as used in-section 8(2)
of the General O auses Act. Thus, by the conbi ned operation
of section 38 of the Interpretation Act and section 8 of the
CGeneral C auses Act, the expression "pursuant to section 108
of the Government of India Act", is onthe comng into force
of the Covernment of India Act, 1935, to be read as
"pursuant to section 223 of the ' Governnent of India Act,
1935." Article 225 of the Constitution is in pari materia
with section 223 of the Government. of India -Act, 1935.
Article 367(1) of the Constitution provides that the Genera
Cl auses Act, 1897, shall apply for the interpretation of the
Constitution as it applies for the interpretation of an Act
of the Legislature of the Domi nion of India. Thus, by the
conbi ned operation of section 38(1) of the Interpretation
Act and section 8 of the General O auses Act, the expression
"pursuant to section 223 of the Governnent of |[|ndia Act,
1935, " which was deenmed to have been substituted
827
for the expression "pursuant to section 108 of the
Government of India Act" in clause 15 of the Letters Patent
is, on the commencenent of the Constitution, to be read as
"pursuant to Article 225 of the Constitution."
In National Sewi ng Thread Conpany’s case this Court
said (at pages 1036-7)
"As a matter of history the power was not
conferred for the first time by section 108 of the
CGovernment of India Act, 1915. It had al ready been
conferred by section 13 of the Indian Hi gh Courts
Act of 1861. W are further of the opinion that
the High Court was right in the view that
reference in clause 15 to section 108 should be
read as a reference to t he cor respondi ng
provisions of the 1935 Act and the Constitution.
The canon of constrution of statutes enunciated in
section 38 of the Interpretation Act and
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reiterated with sonme nodifications in section 8 of
the Ceneral Cl auses Act is one of genera
application where statutes or Acts have to be
construed and there is no reasonable ground for
hol ding that that rule of construction should not
be applied in construing the charters of the
di fferent Hi gh Courts. These charters were granted
under statutory powers and are subject to the
| egi sl ative power of the |Indian Legislature.
Assumi ng, however, but not concedi ng, t hat
strictly speaki ng t he provi si ons of t he
Interpretation Act and the CGeneral C auses Act do
not for any reason apply, we see no justification
for holding that the principles of construction
enunci ated i nthose provisions have no application
for construing these charters."”
The Full Bench sought to distinguish the decision in
Nati onal Sewi ng ~Thread Conpany’'s case by relying upon a
j udgrment of the Assam Hi gh Court. in Radha Mohan Pat hak v.
Upendra Patowary ~and Ors. A |l.R 1962 Assam 71. That case
had no relevance to the point ~which the Full Bench had to
decide for it turned upon its own special facts. By section
3 of the Assam Revenue Tribunal (Transfer of Powers) Act,
1948, the Assam H gh Court was enpowered to exercise such
jurisdiction
828
to entertain appeals and revise decisions in revenue cases
as was vested in the Provincial  Governnent immediately

before April 1, 1937, under any law for the tine being in
force. Section 5 of the said Act provided that no appeal or
revision should 1|ie against —any order passed by the Assam

High Court in the exercise of its powers in appeal or
revision under the said Act. A Letters Patent appeal was
sought to be filed against the decision of a Single Judge of
the said Hi gh Court given under section 3 of the said Act.
The Assam High Court held that such an appeal was not
conpetent. Section 5 of the said Act itself showed that no
further appeal |ay against a decision of the High Court in
an appeal filed under section 3 of the said Act ‘even 't hough
given by a Single Judge. The Assam Hi gh Court pointed out
that the power exercised by the H gh Court under the said
Act was a special jurisdiction and was an exercise by the
H gh Court of powers possessed by the Provincial Governnent
and the Tribunal which were transferred to the H gh Court by
the said Act and was not the exercise by the Hgh Court of
its powers as a Hi gh Court under the Act by which it was
established. Thus, this was a case of a statutory exclusion
of a right of second appeal in a matter decided by the Hi gh
Court as an appellate and revisional authority constituted
by a special Act passed by the Provincial Legislature in the
exercise of its |egislative power.

The Full Bench has confused the source of power with
the exercise of that power. Confernent of power is one thing
while the exercise of such power is a wholly different
thing. Articles 226 and 227 confer certain powers upon-the
Hi gh Courts while Article 225 of the Constitution deals with
the power to nake rules for the exercise of powers possessed
by the existing High Courts. The rul e-maki ng power extends
to all jurisdictions and powers possessed by the existing
H gh Courts, whether at the date of their Letters Patent or
of the Governnent of India Act of 1915-1919 or of the
CGovernment of India Act, 1935, or conferred upon it by the
Constitution itself or subsequent to the commencenent of the
Constitution by any amendnent of the Constitution or any |aw
made by the appropriate Legislature. According to the Ful
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Bench, the rule-making power under Article 225 would not
extend to the exercise of jurisdiction under Article 226 or
227 because these Articles contain inbuilt rule-naking
power. This 1is equally incorrect. Such a rul e-maki ng power
is neither expressly provided for nor inplied in either of
t hese

829

these two Articles. The power to nmake rules for the exercise
of jurisdiction wunder Articles 226 and 227 by the existing
H gh Courts is contained in Article 225 only.

Yet another reason given by the Full Bench for com ng
to the conclusion that the rule-nmaking power of the High
Court would not apply to the exercise of power conferred by
Articles 226 and 227 is that as these powers were to be
exercised by the H gh Court, when a Single Judge exercised
either of these powers, he did it on behalf of the whole
H gh Court and filing an appeal against the judgment of the
Singl e Judge given in a petition filed under Article 226 or
227 would/ be tantamount to filing a second petition in the

sane matter: It is difficult to understand this 1line of
reasoni ng. Various statutes provide for appeals to the High
Court. When the expression "H gh Court" is used, it only

means the Hi gh Court acting through one Judge or a Division
Court consisting of two or nore Judges as nmay be provided by
the rules of Court unless any enactnent specifically
provides for a particular nunmber of Judges to hear any
particular matter. \What the Full Bench overl ooked was t hat
an appeal is not a fresh proceeding ‘but nerely a
continuation of the original proceeding 'as is well-
establ i shed by decisions of this Court see, for instance,
Gari kapatti Veeraya v. N.  Subbiah Choudhury [1957] S.C R

488, and Ahnmedabad Mg. & Calico Ptg. Co. Ltd. v. Ram Tahe

Ramand & Ors., [1973] 1 S.C.R 185.

From what has been said above it nust follow that when
a Single Judge of a Chartered Hgh Court decides a petition
under Articles 226 or 227, his -judgnent 1is one given
pursuant to Article 225 of (the Constitution and is
appeal abl e under clause 15 of the Letters Patent ‘unless it
falls within one of the excluded categori es.

According to the Full Bench even were clause 15 to
apply, an appeal would be barred by the express words of
clause 15 because the nature of the jurisdiction under
Article 226 and 227 is the same inasmuch as it consists of
granting the sane relief, nanely, scrutiny of records and
control of subordinate courts and tribunals and, therefore,
the exercise of jurisdiction under these Articles would be

covered by the expression "revisional jurisdiction" and
"power of superin-
830

tendence". W are afraid, the Full Bench has ni sunderstood
this scope and effect of the powers conferred by these
Articles. These two Articles stand on an entirely different
footing. As nmade abundantly clear in the earlier part of
this judgment, their source and origin are different and the
nodel s upon which they are patterned are also different.
Under Article 226 the H gh Courts have power to issue
directions, orders and wits to any person or authority
i ncl udi ng any CGovernnent. Under Article 227 every Hi gh Court
has the power of superintendence over all courts and
tribunals throughout the territory in relation to which it
exercises jurisdiction. The power to issue wits is not the
sanme as the power of superintendence. By no stretch of
i mgination can a wit in the nature of habeas corpus or
mandanus or quo warranto or prohibition or certiorari be
equated with the power of superintendence. These are wits
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wich are directed against persons, authorities and the
State. The power of superintendence conferred upon every
Hi gh Court by Article 227 is a supervisory jurisdiction
intended to ensure that subordinate courts and tribunals act
within the limts of their authority and according to |aw
(see State of Gujarat v. Vakhatsinghji Vajesinghji Vaghel a
A l.R 1968 S.C 1487, 1488, and Ahnedabad Mg. & Calico
Ptg. Co. Ltd. v. Ram Tahel Ramanand & Os.). The orders,
directions and wits under Article 226 are not intended for
this purpose and the power of superintendence conferred upon
the High Courts by Article 227 is in addition to that
conferred upon the High Courts by Article 226. Though at the
first blush it nmay seemthat a wit of certiorari or a wit
of prohibition partakes of  the nature of superintendence
inasmuch as at tinmes the end result is the sanme, the nature
of the power to issue these wits is different from the
supervi sory or superintendi ng power under Article 227. The
powers conferred” by Articles 226 and 227 are separate and
di stinct and operate in different fields. The fact that the
sanme result can-at tinmes be achieved by two different
processes does not mnean that these processes are the sane.
Under Article 226 an order, direction or wit is to
issue to a person, authority or the State. In a proceeding
under that Article the person, authority or State against
whomthe direction, order or wit is sought is a necessary
party. Under Article 227, however, what conmes up before the
Hi gh Court is the order or judgnment of a subordinate court
or
831
tribunal for the purpose of ascertaining whether in giving
such judgnent or order —that subordinate court or tribuna
has acted wthin its authority and according to law. Prior
to the comencenment of the Constitution, the Chartered High
Courts as also the Judicial Committee ~had held that the
power to issue prerogative wits possessed by the Chartered
H gh Courts was an exercise of original jurisdiction (see
Mahoredal Ii Allabux v. Isnailji (Abdulali, Raghunath Keshav
Khadi | kar v. Poona Muncipality. and another, ‘Ryots of
Gar abandho and other villages v. Zam ndar of Parlakinmedi and
anot her and Moulvi Hami d Hasan Nomani v. Banwarilal Roy and
others L.R [1946-47] 74 |.A 120, 130-31; s.c.= A'l.R 1947
P.C. 90, 98). In the last nentioned case which dealt with
the nature of a wit of quo warranto, the Judicial Commttee
hel d :
"In their Lordships’ opinion any original civi
jurisdiction possessed by the H gh Court and not
in express terns conferred by the Letters Patent
or later enactnents falls wthin the description
of ordinary original civil jurisdiction."
By Article 226 the power of issuing prerogative wits
possessed by the Chartered Hi gh Courts prior- to the
comencement of the Constitution has been nmade wider and
nore extensive and conferred upon every H gh Court. The
nature of the exercise of the power wunder Article 226,
however, remains the same as in the case of the power of
i ssuing prerogative wits possessed by the Chartered High
Courts. A series of decisions of this Court has firmy
established that a proceeding under Article 226 is an
original proceeding and when it concerns civil rights, it is
an original civil proceeding (see, for instance, State of
Utar Pradesh v. Dr. Vijay Anand Maharaj [1963] 1 S.C R 1,
16, Commi ssioner of Incone-tax, Bonbay and another v.
| shwar |l al Bhagwandas and others [1966] 1 S.C. R 190, 197-8,
Ranmesh and another v. Seth Gendal al Mtilal Patni and others
[1966] 3 S.C.R 198, 203, Arbind Kumar Singh v. Nand Ki shore
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Prasad & Os. [1968] 3 S.C R 322, 324 and Ahnedabad Mg. &
Calico Ptg. Co. Ltd. v. Ram Tahel Rammand & O's. [1973] 1
S.C. R 185).
Consequently, where a petition filed under Article 226
of the Constitution is according to the rules of a
particular H gh Court heard by a Single Judge, an intra-
court appeal wll
832
lie fromthat judgnent if such a right of appeal is provided
in the charter of that Hi gh Court, whether such Charter be
Letters Patent or a statute. Cl ause 15 of the Letters Patent
of the Bonmbay High Court gives in such a case a right of
intra-court appeal and, therefore, the decision of a Single
Judge of that High Court given in a petition under Article
226 would be appealable to.a Division Bench of that Hi gh
Court.
It is equally well-settled in law that a proceeding
under Article 227 is - not an original proceeding. In this
connection, we need refer to only two decisions of this
Court. In Ahnedabad Mg. & Calico Ptg. Co.’s Case this Court
said (at pages 193-4) :
"Article 227 of the Constitution no doubt does not
confer on the High Court power simlar to that of
an ordinary court of appeal. The material part of
this Article substantially repr oduces the
provisions of s. 107 of the Governnment of India
Act, 1915 except that the power of ‘superintendence
has been extended by this Article to Tribunals as
wel | . Section 107 according to preponderance of
judicial opinion clothed the Hi gh Courts wth a
power of judicial superintendence apart from and
i ndependently of the provisions of the other |aws
conferring on themrevisional jurisdiction. The
power under Art. 227 of the Constitution is
intended to be used sparingly and only in
appropriate cases, for the purpose of keeping the
subordinate courts and tribunals within the bounds
of their authority and, not for <correcting nere
errors : see Narayan Singh v. Amar Nath, '[1954]
S.C.R 565. . . Under Art. 226 of the
Constitution it may in this connection be pointed
out the Hi gh Court does not hear an appeal or a
revision : that court is noved to interfere after
bringing before itself the record of  a case
deci ded by or pending before a court, a tribuna
or an authority, within its jurisdiction."

The origin and nature of the power of superintendence

conferred upon the Hgh Courts by Article 227 was  thus

st at ed
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by this Court in Wryam Singh and another v. Amarnath and

another [1954] S.CR 565. It reads as follows (at' pages

570-1)
"The material part of article 227 substantially
reproduces the provisions of section 107 of the
CGovernment of India Act, 1915, except that the
power of superintendence has been extended by the

article also to tribunals. . . The only question
raised is as to the nature of the power of
superi nt endence conferred by the article.

Reference is nmde to clause (2) of the article in
support of the contention that this article only
confers on t he Hi gh Court adm ni strative
superintendence over the subordinate courts and
tribunals. We are unable to accept this contention
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because clause (2) is expressed to be without
prejudice to the generality of the provisions in
clause (1). Further, the preponderance of judicia
opinion in India was that section 107 which was
simlar in terms to section 15 of the Hi gh Courts
Act , 1861, gave a power of j udi ci al
superintendence to the High Court apart from and
i ndependently of the provisions of other |aws
conferring revisional jurisdiction on the High
Court. In this connection it has to be remenbered
that section 107 of the Governnment of India Act,
1915, was reproduced in the Governnent of India
Act, 1935, as section 224. Section 224 of the 1935
Act, however, introduced sub-section (2), which
was new, providing that nothing in the section
shoul d be construed as giving the H gh Court any
jurisdiction to question any judgment of any
inferior court which was not otherw se subject to
appeal or revision. The idea presunably was to
nullify the effect of the decisions of the
different High Courts referred to above. Section
224 of the 1935 Act has been reproduced wth
certain nodifications in article 227 of the
Constitution. It is significant to note that sub-
section (2) to section 224 of the 1935 Act has
been omitted fromarticle 227. This significant
om ssi on has been regarded by all- H gh Courts in
I ndi a before whomthis question has
834

arisen as having restored to the  High Court the
power of judicial superintendence it had under
section 15 of the Hgh Courts Act, 1861, and
section 107 of the Governnent of India Act, 1915."

Under clause 15 of the Letters Patent of the Bonbay
Hi gh Court no intra-court appeal |ay against an "order
passed or made in the exercise of the power of
superintendence under the provisions of section 107 of the
CGover nnment  of India Act". By the same process of
interpretation by reason of which the phrase "pursuant to
section 108 of the Governnent of India Act" in clause 15 is
to be read as "pursuant to Article 225 of the Constitution
of India", the phrase "order passed or nmade in the exercise
of the power of superintendence under the provisions of
section 107 of the Governnent of India Act" is to be read as
"order passed or made in the exercise of the power of
superintendence under the provisions of Article 227 of the
Constitution". The result is that an intra-court appeal does
not |ie against the judgment of a Single Judge of the Bonbay
High Court given in a petition under Article 227 by reason
of such appeal being expressly barred by clause 15 of the
Letters Patent of that H gh Court. This is the view also
taken by different Hi gh Courts (see, for instance, Jagannath
Ganbaj i Chi khal e v. CGul abrao Raghobaji Bobde, Sukhendu Barua
v. Hare Krishna De & Ors. A l.R 1953 Cal. 636, Shrinivasa
Reddiar and O's. v. Krishnaswam Reddiar and Os., Al.R
1955 Mad. 72, Inre V. Tirupuliswany Naidu, |I.L. R 1955 Mad.
1083, s.c. A l.R 1955 Mad. 287, J. and K. Co-Qperative Bank
v. Shans-ud-din- Bacha, A 1.R 1970 J & K 190, and | shwar
Singh v. Ram Piari and Anr, A l.R 1978 H P. 39).

According to the Full Bench, a right of appeal against
the judgnent of a Single Judge in a petition under Articles
226 or 227 is expressly barred by Rule 18 of Chapter XVII of
the Bonbay H gh Court Appel | ate Si de Rul es, 1960
(hereinafter referred to as "the Appellate Side Rules"). In
order to reach this conclusion the Full Bench relied upon




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 69 of 72

the phrase "finally disposed of" occurring in the said Rule
18. It is not possible to accept the construction placed by
the Full Bench upon the said Rule 18. The Bonbay H gh Court
possesses both an Original Side and an Appellate Side. The
Judges of the Hi gh Court have, therefore franed two sets of
rules of Court, one for the Original Side and the other for
the Appellate Side. W need not
835
trouble ourselves wth the earlier sets of rules but wll
confine ourselves only to referring to the rules now in
force. Under Rule 636(1) of the Rules of the Hi gh Court of
Judi cature at Bonbay (Original Side), 1980, an application
for the issue of a direction, order or wit under Article
226 other than an application for a wit of habeas corpus is
to be filed on the Original Side if the matter in dispute is
or has arisen substantially within Geater Bonbay and is to
be heard and disposed of by such one of the Judges sitting
on the ~Original Side or any specially constituted Bench as
the Chief ~ Justice may appoint. The provision in the earlier
Oiginal Side Rules was the sanme.  Under Chapter XXVIII of
the Appellate Side Rules,  all applications for wits or
orders in the nature of wits of habeas corpus under Article
226 of the Constitution are to be made and heard and
di sposed of by the  Division Bench taking crimnal business
of the Appellate Side of the H gh Court. Under Rule 1 of
Chapter XVil, of the Appellate Side Rules, every application
for the issue of ' a direction, order or wit under Article
226, if the matter in dispute is or has arisen substantially
outsi de Geater Bonbay, is to be heard and di sposed of by a
Di vi sion Bench appointed by the Chief Justice. Rule 4 of
Chapter XVII is as follows :
"4, Division Bench to dispose of the application
rule nisi may be granted by a Single Judge.
Applications under Rule~ 1 shall be heard and
di sposed of by a Division Bench; but a Single
Judge may grant rule nisi, provided that he shal
not pass any final order on the application.”
Under Rule 17 of Chapter XViIl, ‘an application invoking the
jurisdiction of the High Court under Article 227 of the
Constitution or under Article 228 of the Constitution is to
be filed on the Appellate Side and to be heard and di sposed
of by a Division Bench to be appoi nted by the Chief Justice.
The rel evant provisions of Rule 18 are as follows :
"18. Single Judge's powers to finally dispose of
applications under Article 226 or-227. -
Not wi t hst andi ng anything containedin Rules 1, 4
and 17 of this Chapter, applications under Article

836
226 or Article 227 of the Constitution (or
applications styled as applications under Article
227 of the Constitution read with Article 226 of
the Constitution) arising out of -
(1) the orders passed by the Maharashtra Revenue
Tri bunal under any enactnent.
X X X X
may be heard and finally disposed of by a Single
Judge to be appointed in this behalf by the Chief
Justi ce.

X X X X X

The omitted portion of Rule 18 sets out the orders passed by
authorities under various statutes and decrees and orders
passed by subordinate courts in any suit or proceeding,
excluding those arising out of the Parsi Chief Matrinonia
Court, which are to be heard and disposed of by a Single
Judge.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 70 of 72

The non obstante clause in Rul e 18, nanel y,
"Notwi t hstandi ng anything contained in Rules 1,4, and 17 of
this Chapter", nakes it abundantly clear why that rule uses

the words "finally disposed of". As seen above, under Rules
1 and 17, applications wunder Article 226 and 227 are
required to be heard and disposed of by a Division Bench

Rul e 4, however, gives power to a Single Judge to issue rule
nisi in an application wunder Article 226 but precludes him
frompassing any final order on such application. It s
because a Single Judge has no power under Rules 1, 4 and 17
to hear and dispose of a petition under Article 226 or 227
that the non-obstante clause has been introduced in Rule 18.
The use of the words "be heard and finally disposed of by a
Single Judge" in Rule 18 nerely clarifies the position that
in such cases the power of the Single Judge is not confined
nmerely to issuing a rule nisi. These words were not intended
to bar a right of appeal. To say that the words "finally
di sposed of" nean finally disposed of so far as the Hi gh
Court is /concernedis illogical because Rules 1, 4 and 17
use the words "be heard and di sposed of by a Division Bench"
and were the reasoning of the Full Bench correct, it would
mean that so far as the H gh Court is
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concerned, when a Single Judge hears a matter and di sposes
it of, it is finally disposed of and when a Division Bench

di sposes it of, it i's not finally disposed of. The right of
appeal against the judgnment of a Single Judge is given by
the Letters Patent which have been continued in force by
Article 225 of the Constitution. 1If under the rules of the
H gh Court, a matter  is heard ~and disposed of by a Single
Judge, an appeal lies -against his judgnent unless it is
barred either wunder the Letters Patent or sone other
enactment. The word "finally" wused in Rule 18 of Chapter
XVl of the Appellate Side Rules does not and cannot
possi bly have the effect of _barring  a right of appea
conferred by the Letters Patent. As we have seen above, an
intra-court appeal against the judgnent of a Single Judge in
a petition under Article 226 is not barred while clause 15
itself bars an intra-court appeal against the judgnment of a
Single Judge in a petition under Article 227.

Petitions are at times filed both wunder Articles 226
and 227 of the Constitution. The case of Hari Vi shnu Kamath
v. Syed Ahnad |Ishaque and others [1955] 1 S.C. R 1104,
before this Court was of such a type. Rule 18 provides that
where such petitions are filed against- orders of the
tribunals or authorities specified in Rule 18 of ~ Chapter
XVII of the Appellate Side Rules or against decrees or
orders of courts specified in that Rule, they shall be heard
and finally disposed of by a Single Judge. The question is
whet her an appeal would lie fromthe decision of the Single
Judge in such a case. In our opinion, where the facts
justify a party in filing an application either | under
Article 226 or 227 of the Constitution, and the ‘party
chooses to file his application under both these Articles,
in fairness and justice to such party and in order not to
deprive him of the valuable right of appeal the Court ought
to treat the application as being nade under Article 226,
and if in deciding the matter, in the final order the Court
gives ancillary directions which may pertain to Article 227,
this ought not to be held to deprive a party of the right of
appeal under clause 15 of the Letters Patent where the
substantial part of the order sought to be appeal ed agai nst
is under Article 226. Such was the view taken by the
Al'l ahabad High Court in Aidal Singh and others v. Karan
Singh and others A l.R 1957 All. 414 F.B. and by the Punjab
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High Court in Raj Kishan Jain v. Tulsi Dass A l.R 1959
Punj. 291 and Barham Dutt and others v. Peoples’ Co-
operative
838
Transport Society Ltd., New Delhi and others A I.R 1961
Punj. 24 and we are in agreenent with it.
For the reasons aforesaid it must be held that the Ful
Bench case of Shankar Naroba Salunke & Os. v. Gyanchand
Lobhachand Kot hari & Ors. was wongly deci ded except for the
concl usion reached by the Full Bench that no appeal lies
under clause 15 of the Letters Patent of the Bonbay Hi gh
Court against the judgnment of a Single Judge of that Hi gh
Court in a petition wunder Article 227 of the Constitution
but not the reasons given by the Full Bench for reaching
this particular conclusion. Accordingly, the said Full Bench
decision is hereby overruled to the extent nmentioned above
and the view taken by the Special Bench in State of
Mahar ashtra v. Kusum Charudutt Bharne Upadhya is approved.
Bef ore concluding the judgnent on this part of the case
it may be mentioned that in Shah Babulal Khinji v. Jayaben
D. Kania & Anr. S. Murtaza Fazal Ali, J., who spoke for
hi nsel f and Varadarajan, J., observed at the end of his
judgrment as follows (at page 260)
"Before closing this judgnent we nay indicate that
we have /refrained from expressing any opinion on
the nature of any order passed by a Trial Judge in
any proceeding under Art. 226 of the Constitution
whi ch are 'not governed by the Letters Patent but
by rules ‘franmed under the Code of Civil Procedure
under which.in some H gh Courts wit petitions are
heard by a Division Bench. In other Hgh Courts
wit petitions are heard by a Single Judge and a
right of appeal is given from the order ' of the
Single Judge to the Di visi on Bench after
prelimnary hearing."

The third nenber of the Bench, A N Sen, J., who delivered a

separate judgnment did not nake any observation to the above

effect or concur with the above observation

The question whether an intra-court appeal |ay agai nst
the judgnent of a Single Judge in a petition under Article
226 or 227 of the Constitution was not before the Court in
Shah Babulal Khinmi's case and did not fall to be decided in
it. In
839
fact, as stated in the above passage, the Court refrained
from expressing any opinion with respect to the nature of an
order passed in a proceeding under Article 226 of the
Constitution. The statenment in the above passage that such
proceedi ngs are governed by rules franed under the Code of
Cvil Procedure and not by Letters Patent was nerely a
casual and passing observation and not intendedto be a
statement of the law on the point. In fact, proceedings
under Article 226 cannot be governed by rules nade by the
H gh Courts wunder the Code of Civil Procedure, 1908. Under
sections 122 and 125 of the Code, the H gh Courts -are
conferred the power to nake rules regulating their own
procedure and the procedure of the civil courts subject to
their superintendence and they can by such rules annul
alter or add to all or any of the rules in the First
Schedule to the Code. These rules are, therefore, intended
to regulate the exercise of procedure in respect of natters
to which the Code applies. The Code deals wth suits and
appeal s, reference, review and revision arising out of
orders and decrees passed in suits. Under section 141, the
procedure provided in the Code in regard to suits is to be
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followed, as far as it can be nade applicable, in al
proceedings in any court of «civil jurisdiction. The
Expl anation to that section inserted by the Code of Cvi
Procedure (Amendnment) Act, 1976, provides as follows :
"Expl anation. - In this section, the expression
" proceedi ngs’ includes proceedi ngs under Order 1X,
but does not include any proceedi ng under article
226 of the Constitution."
The power of a High Court to nmake rules of Court and to
regulate the sittings of the Court and nenbers thereof
sitting singly or in Division Courts is to be found in its
charter, whether it be a statute or Letters Patent. The
position with respect to existing H gh Courts has already
been set out in detail above. So far as Hi gh Courts which
came into exi stence ~after the conmmencenent of t he
Constitution are concerned, whenever new High Courts were
set up the relevant statute nade provisions in that behalf,
for instance, the Andhra State Act, 1953, the States
Reor gani sati on Act, 1956, the ~Bonmbay Reorganisation Act,
1960, the Del hi Hi gh Court Act, 1966, and the State of
H machal Pradesh Act, 1970. It is ~the charter of the High
Court which generally confers-a right of intra-court
840
appeal and it is the rules made under the rul e-maki ng power
of the Hi gh Court which generally provide which natters are
to be heard by a Single Judge and which by a Division Bench
though at tinmes statutes may al so do so, as for exanple, the
Kerala High Court Act, 1958, and the Karnataka H gh Court
Act, 1961. Wiere by the charter of a H gh Court matters are
not required to be heard by any particul ar nunmber of Judges
and such charter provides for-an intra-court appeal fromthe
deci sion of a Single Judge, whether such an appeal would lie
or not would depend upon whether by the rules nade by the
High Court in the exercise of its rule-making power the
matter is heard by a Single Judge or a D vision Bench
subject to the condition that such right of appeal is not
ot herw se excl uded.

The petition filed by the Appellants before the Nagpur
Bench of the Bombay High Court was admittedly under Article
227 of the Constitution and under the rules of the Hi gh
Court it was heard by a Single Judge. Under clause 15 of the
Letters Patent of that Hi gh Court an intra-court appea
against the decision of the learned Single Judge was
expressly barred. The appeal filed by the Appellants from
the decision of the Single Judge to the Division Bench was,
therefore, rightly dismssed as being not naintainable.

Learned Counsel for the Appellants also sought to
chal l enge the decision of the learned Single Judge on the
nerits. The real object of granting Special Leave to Appea
inthis case was to consider the question of law arising in
the case. Apart fromthe question of mmintainability of the
appeal, there was no nerit in the appeal filed by the
Appel | ants before the Division Bench and even ot herw se that
appeal deserved to be dism ssed.

In the result, this Appeal fails and is dism ssed. The
parties will bear and pay their own costs of this Appeal
P.S. S Appeal s di snmi ssed.
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