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Leave granted.

Chal l enge in this appeal is to the judgnent rendered by a
Di vi sion Bench of the Bonbay H gh Court dism ssing the
Habeas Corpus Petition filed by the appellant: In the wit
petition challenge was to the order of detention dated 27th
August, 1998 passed under Section 3(1) of the Conservation of
For ei gn Exchange & Prevention of Srmuggling Activities Act,
1974 (in short the ' COFEPCSA’' ) in respect of one Bherchand
Tikaji Bora alias Bharat alias Bhernal alias Dinple alias
Dhayabhai (hereinafter referred to as the 'detenu’).

The appellant had filed the wit petition challenging the
detention of his brother-Bherchand Tikaji Bora the ’detenu.

Though several grounds were urged in support of the
wit petition at the tinme of hearing only two grounds were

urged. Firstly (a) with reference to the facts given in grounds of
chall enge 1(a) to 1(f) it was argued that when the detenu was
exonerated fully in the adjudicating proceeding, then there

was no necessity of passing any detention order and (b) this
aspect of exoneration of the detenu in the adjudicating
proceedi ngs shoul d have been taken note of by the detaining

aut hority.

The aforesaid two statenents were nmade on the basis of
foll owi ng position.

The Enforcement Directorate, Mumbai carried out certain

search of the residential prem ses of one Pravin Popatlal Shah
under Section 37 of the Foreign Exchange and Regul ati on Act,
1973 (in short the "FERA'). On 16.1.1997 residence of detenu
was searched by sonme officers of the same Directorate. Then
detention order dated 27.8.1998 was passed. The show cause
notice was given to the detenu on 18.1.1999 for contravention
of the provisions of Section 9(1)(a) of the FERA. The Detenu
submitted his witten explanation on 30.3.1999 and

adj udi cation order dated 29.11.1999 was passed by the
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Special Director of Enforcenent.

The Hi gh Court anal ysed the position of law laid down by

this Court in several cases and held that it was not a case of
unexpl ai ned delay in execution of the order of detention
Further the exoneration in the adjudication proceedi ngs

cannot be a ground to nullify the order of detention
Accordingly the wit petition was di sn ssed.

In support of the appeal |earned counsel for the appellant

in addition to what was urged before the Hi gh Court subnitted
that certain documents which had rel evance were not supplied
to the detenu and he was, therefore, not in a position to nake
an effective representation. The detention order had al so been
chal | enged on the ground that the confessional statement of
the detenu was retracted subsequently on 15.7.1994 and

hence original confession allegedly nade on 13.7.1994 could
not have been used.

Lear ned counsel for the respondent on the other hand
submitted that not only the original statenment but the so
called retraction was duly taken note of by the detaining
authority. The said Authority referred to the retraction and
after its consideration felt that order of detention was
necessary.

At this juncture it would be appropriate to take note of

what was stated by this Court in Sadhu Roy v. The State of
West Bengal [1975(1) SCC 660]. In that case final police
report term nated the crimnal proceedings. ~The question was
whet her in such an event order of detention can be passed.
This Court inter alia observed as foll ows:

XXX XXX XXX
"What is the inpact of a discharge of the

accused by the crimnal court based on police

reports on the validity of the detention order

agai nst the sane person based on the sane

charge in the context of a contention of a non-

application of the authority’s mi nd?

XXX XXX XXX

The di scharge or acquittal by a crimna

court is not necessarily a bar to preventive
detention on the sane facts for "security"
purposes. But if such discharge or acquitta
proceeds on the footing that the charge if false
or basel ess, preventive detention on the sane
condemmed facts nmay be vul nerable on the

ground that the power under the M SA has

been exercised in a nalafide or col ourable
manner . "

In Bhawarl al Ganeshnalji v. The State of Tam | Nadu and

Anr. [AIR 1979 SC 541] it was observed that where the delay is
not only adequately explained but is found to be the result of
recalcitrant and refractory conduct of the detenu in evading
arrest, there is warrant to consider the 'Ilink’ not snapped but
st rengt hened.

In the instant case the naterials placed by the

respondents on record clearly show that all possible efforts
were made to take the detenu to custody but he successfully

managed to evade. Utimtely proclamtion was issued under
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Section 7 (1) (b) of the COFEPCSA.

Anot her poi nt which was enphatically urged was that

new ground whi ch exists should be taken into consideration

It is stated that though period of detention nay be over in
order to avoid civil liability that may be permtted to be urged.
Specific reference in this regards is nade to Annexures P-10 to
P-14 which are stated to be vital and material docunents.

Two of themare the original statement of confession and the
subsequent retraction and the show cause notice dated

3.7.1995 issued to the detenu by di spensing authority and
replies dated 18.12.1995 and 17.1.1996 filed by the detenu
stating that he was not "Dinple’.

Though there can be no quarrel with the preposition that

in sone cases new grounds can be permtted to be urged but

the factual background here is different. |In Adishwar Jain v.
Uni on of India & Anr. (2006(10 )SCALE 553) it was observed
inter alia as foll ows:

"Al t hough | earned Additional Solicitor Genera
may be correct in his subm ssions but

ordinarily we shoul d not exercise our

di scretionary jurisdiction under Article 136 of
the Constitution of India by allow ng

Appel l ant to rai se new grounds but, in our

opi nion, we may have to do so as an order of
detention may have to be considered from a
different angle. It may be truethat the period
of detention is over. |t may further be true
that Appellant had remained in detention for

the entire period but it is one thing to say that
the wit of Habeas Corpus in this

ci rcunst ances cannot issue but it i's another
thing to say that an order of detention is
required to be quashed so as to enable the

detai nee to avoid his civil liabilities under
SAFEMA as al so protect his own reputation

It is atrite lawthat all documents which are
not material are not necessary to be suppli ed.
VWhat is necessary to be supplied is the

rel evant and the material docunments, but,

thus, all relevant docunments nust be

supplied so as to enable the detenue to nake
an effective representation which is his
fundanental right under Article 22(5) of the
Constitution of India. Right to nake an
effective representation is also a statutory
right. (See: Sunila Jain v. Union of India and
Anr. [2006 (3) SCC 321])"

Though in that case it was noted that sone rel evant

docunents were not supplied, in the instant case the position
is not so. No argunents were advanced before the H gh Court
relating to these docunents though they were a part of the
record before the H gh Court. The first order of detention and
the grounds of detention were served on 23.11.2005. The wit
petition was filed on 2.12.2005 under Article 226 of the
Constitution of India, 1950 (in short the 'Constitution’) for
setting aside the order of detention. In March, 2006, Wit
Petition (Crimnal) No. 146 of 2006 was filed under Article 32
of the Constitution for quashing and setting aside the order of
detention during the pendency of Wit Petition (Crimnal) No.
2930 of 2005 before the Bombay Hi gh Court. On 26.6. 2006,
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this Court disposed of the petition under Article 32 of the
Constitution directing the High Court to dispose of the matter
within a period of one nonth and that is how the inpugned
order dated 6.7.2006 was passed. Looked at from any angle

the order of the Hi gh Court does not suffer fromany infirmty
and the appeal deserves dism ssal which we direct.




