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H ndu | aw Wdow's estate--Nature of-Wether anybody has
got vested right in the estate during her life-tine-Actua
reversi oner - Whet her cl ai ns t hrough t he presunptive

reversi oner preceding him

HEADNOTE:

It is a well-settled doctrine of H'ndu law that . nobody
has a vested right so long as the widow is alive ‘and the
eventual reversioner does not claimthrough any one who went
bef ore him

The interest of a H ndu widow inthe properties inherited
by her bears no analogy or resenblance to what nmay be
described as an equitable estate in English law and / which
cannot be followed in the hands of a bona fide purchaser for
val ue without notice. A H ndu wi dow has got only qualified
proprietorship in her estate which she can alienate only
when there is justifying necessity and the restrictions on
her powers of alienation are inseparable from her _estate.
For |egal necessity she can convey to another an absolute
title to the property vested in her. |If there is no 1ega
necessity the transferee gets only the wi dow s estate which
is not even an indefeasible life estate for it can cone to
an end not nerely on her death but on the happeni ng of other
contingencies |like re-marriage, adoption, etc. | f an
alienee from a H ndu wi dow succeeds in establishing that
there was legal necessity for transfer, he is conpletely
protected and it is immterial that the necessity was
brought about by the m smanagement of the Ilimted owner
hersel f. Even if there is no necessity in fact, but it is
proved that there was representation of necessity and the
alienee after naking bona fide enquiries satisfied hinself
as best as he could that such necessity existed, the actua
exi stence of a legal necessity is not a condition precedent
to the wvalidity of the sale. Therefore if there is no
necessity in fact or if the alienee could not prove that he
nmade bona fide enquiries and was satisfied about its
exi stence, the transfer is not void but the transferee would
get only the widow s estate in the property which does not
in any way affect the interest of the reversioner

Debi Prasad Chowdhury v. Colap Bhagat (I.L.R 40 Cal.
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721), Rangasam Gounden v. Nachi appa Gounden (46 |.A. 72),
Bajrangi v. Manokarnika (35 1.A 1), The Collector of
Masul i patam v. Cavaly Venkata (8 M [|.A 529) and
Hunoomanper saud Pandey v. Misamat Babooee Munraj Koonwer ee
(6 MI1.A 393) referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 108 of 1952.

Appeal fromthe Judgment and Decree dated the 29th March
1950, of the High Court of Judicature at
468
Calcutta in Appeal fromOiginal Decree No. 121 of 1945
arising fromthe Decree dated the 22nd Decenber, 1944, of
the Court of Subordinate Judge at Alipore, in Title Suit No.
70 of 1941.

N. C Chatterjee (C~ N Laik, D N Mikherjee and Sukumar
Ghose, with him for the appel lants.

S. P. . Sinha (B.B. Haldar and S. C. Bannerji, with him for
respondents Nos. | to 3.

1954. May 21. The Judgnment of the Court was delivered
by
MJKHERJEA J.-This ~appeal, which has come before us, on a
certificate granted by the H gh Court of = Calcutta, wunder
article 133(1) of the Constitution, is directed against a
j udgrment and decree of a Division Bench of that Court dated
the 29th March, 1950, affirm ng, on appeal, those of the
Subor di nate Judge, Fourth Court, Alipore, passed in Title
Suit. No. 70 of 1941.

The appellants before us are the heirs  and | ega
representatives of the original defendant No. 3 in the suit,
whi ch was commenced by the plaintiffs respondents to recover
possession of the property in dispute, on establishnent of
their title, as reversionary heirs of one Haripada Patra,
after the death of his nother Rashnmoni, who got the property
in the restricted rights of a Hndu fenmale heir on
Hari pada’s death. To appreciate the contentions that have
been raised by the parties to this appeal it would be
necessary to narrate the material facts in- chronol ogica
or der.

The property in suit which is premses No. 6 Dwarik
Ghose’s Lane situated in the suburb of Calcutta admttedly
formed part of the estate of one Mahendra Narayan Patra, a
H ndu i nhabi tant of Bengal, owning consi derable properties,
who died on the 17th April, 1903, leaving himsurviving his
wi dow Rashnoni, two infant sons by her, Mhini ~Mhan and
Hari pada and a grandson Ram Narayan by a predeceased. son
Shyama Charan. Shyana Charan was the son of Mahendra by his
first wife, who died during his lifetine. On the 17th
February, 1901, Mahendra executed a will by which' - he nmade
certain religious and charitable dispositions and
469
subject. to them directed his properties to be divided
anmongst his infant sons Mhini and Haripada and his grandson
Ram Narayan. Ram Narayan was appoi nted’ executor under the
will. After the death of Mahendra, Ram Narayan applied for
probate of the will and probate was obtained by himon the
6t h of COctober, 1904, Ram Narayan entered upon t he
management of the estate. He devel oped extravagant and
i moral habits and soon ran into debts. The bulk of the
properties were nobrtgaged to one Kironsashi who having
obtained a decree on the nortgage applied for sale of the
nortgaged properties. Thereupon Rashnmoni on behal f of her
infant sons instituted a suit against the nortgagee and the
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nortgagor and got a declaration that the nobrtgage decree
could not bind the infants’ shares in the properties |left by
their father. This judgnment was given on the 31st March

19009. On the 13th August, 1909, the two infant sons of
Mahendra to wt Mhini and Haripada, by their nother and
next friend Rashmoni, instituted a suit in the Court of the
Subordi nate Judge at Alipore, being Title Suit No. 45 of
1909, claimng admnistration of the estate |eft by Mhendra
as well as partition and accounts on the basis of the wll
left by him On the 14th of August, 1909, one Baroda Kanta
Sarkar, Sheristadar of the Court of the District Judge,
Alipore, was appointed, with the consent of both parties,
receiver of the estate formng the subject-matter of the
litigation. The receiver took possession of the properties
i Mmediately after this order was nade. The -managenent by
the receiver, as it appears, was not at all proper or
beneficial to the interest of-the two sons of WMhendra.
Mahendra hinmself left no debts and whatever debts were
contracted,, were contracted by Ram Narayan to neet his own
i mor al and extravagant expenses. The receiver however went
on borrowing large gunms of noney  upon ex-parte orders
received fromthe Court, the ostensible object of which was
to pay off the debts due by Ram Narayan which were not at
all binding on the plaintiffs. Fearing that the longer the
suit continued and the properties remained in the hands of
the receiver the nore harnful it- would be to the interests
of the

470

m nors, Rashnoni on behalf of the mnors conprom sed the
suit. with Ram Narayan and a Sol enanma was filed on the 13th
June, 1910. The terns of the conprom se, in substance

were, that the properties in suit were to be held in divided
shares between the three parties and specific allotnents
were made in favour of each, the properties allotted to the
share of Haripada bei ng specified in schedul es Gha and Chha

attached to the conprom se  petition. It was further
provi ded that the receiver would be di scharged on submtting
his final accounts. It may be nmentioned here ‘that the

property which is the subject-matter of the present suit
was, under the Solenanm, allotted to the share of Hari pada.
On the very day that the conpronmise was filed, Rashnoni
applied for discharge of the receiver. The Court made an
order directing the receiver to submt his final accounts
within one nonth, or as early as possible, when the -
necessary order for discharge would be nade. It was further
directed that as the suit was disposed of on conprom se the
recei ver shoul d discontinue collecting rents and profits due

to the estate from that day. This order « however . was
nodi fied by a subsequent order made on 23rd June, 19 10,
which directed that the receiver was to continue in

possession of the estate until he was paid whatever was due
to himfor his ordinary comi ssion and all owances and ' unti

the parties deposited in Court the anpbunts borrowed by the
receiver under orders of the Court or in the alternative
gave sufficient indemity for the sane. After this,
Rashnoni  on behal f of her minor sons filed two successive
applications before the Subordinate Judge praying for
permi ssion to raise by nortgage, of a part of the estate,
the nmoneys necessary for releasing the estate fromthe hands
of the receiver. The first application was rejected and the
second was granted, after it was brought to the notice of
the Subordinate Judge that the receiver was attenpting to
di ssuade prospective | enders who were approached on behalf
of Rashmoni, to lend any noney to her. On the 16th of
January, 191 1, Haripada, the younger son of Rashmoni, died
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and his interest devolved upon his nmother as his heir under
the Hindu law. On the 28th January, 1911, the follow ng
order was recorded by the Suborai nate Judge:
471

"The receiver has filed a statement showi ng the anount
as due to himup to the end of the. current nonth. Thi s
claimanounts to Rs. 20,950-2-6 pies only. The parties may
deposit the sumon or before the 1lst February next in Court
and on such deposit the receiver will be discharged and the
possession of the estate of |ate Mahendr Narayan Patra, wl |
be made over to the parties.”

On the very sane day Mhini exectued a nortgage (Ex.
M 1) in favour of one Suhasini Dasi by which he hypot hecated
the properties allotted to his share and also his future
interest as reversions'to the share of Haripada, to secure
an advance of Rs. 30,000. The loan was to carry interest at
the rate of 18% per annum One thing may be nentioned in
connection with this nmortgage, and that is, that ampngst the
properties included in the nortgage were two properties,
nanely,  ‘prem ses No. 15/1 and 16 Chetl ahat Road, which had
al ready been sold and to which the nortgagor bad no title at
the date of the nortgage. On-the 1st February, 1911, Mbdhin
deposited in Court the sumof Rs. 2,0,950-2-6 pies, being
the ampunt alleged to. be due to the receiver and the Court
by an order passed /'on that date directed the release of the
estate fromthe hands of the receiver. “After the estate was
rel eased a petition was filed on behalf of the plaintiffs on
the 15th February, 1911, praying that the | oans said to be
contracted by the receiver should not be paid out of the
noney deposited in Court, as these borrow ngs were made not
for the protection of the estate but only for the  persona
benefit of the defendant, Ram Narayan, and to pay off his
creditors. It was contended that the |oans raised by the
receiver were not raised in good faith, after proper notice
to the plaintiffs but on the strength of orders which he
obt ai ned ex-parte from the Subordinate Judge wi t hout
disclosing the material facts. This application. was
rejected by the Court on the 23rd February,1911. After this
order was made,the plaintiffs put in a petition praying that
paynment of the noneys, due to the creditor- wth the
exception of what was necessary to pay off one of the

creditors, named Rakhal Das Adhya, be stayed till “the
fol | owi ng Monday
472

as the plaintiffs wanted to nove the H gh Court against the
order of the Subordinate Judge nmentioned above. The Court
granted this prayer and on the 2nd of March follow ng,
orders were received fromthe Hi gh Court directing that the
noneys were to be detained in Court pending further orders.
The High Court made order on the plaintiff 's petition on
the 29th May, 1911. The | earned Judges were very -critica
of the appointment of the Sheristadar of the Court as
receiver of the estate and in no neasured terns bl aned the
Subordi nate Judge for passing ex-parte, orders for raising
loans on the applications of the receiver wthout -any
investigation at all and the receiver also for borrow ng
noney not for the benefit of the estate but for the persona
benefit of Ram Narayan, the defendant. The High Court
directed a full and proper investigation of the accounts of
the receiver by a Comm ssioner and a Vakil of the H gh Court
was appointed for that purpose. The Comm ssioner after a
protracted enquiry submtted his report which was accepted
by the High Court. Under the final orders passed by the
H gh Court not only were the plaintiffs held not liable to
pay any noney to the receiver but the receiver was directed
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to pay a sumof Rs. 6,708 to the plaintiffs. The plaintiffs
were also to-receive Rs. 4,084 from the defendant, Ram
Nar ayan. The defendant was to pay Rs. 19,124 to the
recei ver and the receiver wag made personally liable for the
| oans that he had incurred. This order was nade on the 23rd
July, 1913.

In the neantine while the investigation of accounts were
goi ng on under orders of the H gh Court, Rashnoni, together
with her son Mhini executed a security bond -(Ex. E-1) on
the 1st August, 1911, and it is upon the legal effect of
this document that the decision of this case practically

depends. By this security bond, which was executed in
favour of Suhasini Dasi, the nortgagee in the nortgage bond
of Mhini, Rashnoni purported to hypothecate all t he

properties that she got as heir of Haripada, as additiona
security for the |oan of Rs. 30,000 already advanced to
Mohi ni under the nortgage. As is stated already, two
properties situated at Chetla were included in the nortgage
of

473

Mohi ni  although they were already sold. The security bond
recites that the nortgagee having discovered this fact was
about to Institute | egal proceedi ngs against the nortgagor
and it was primarily to ward off t hese t hr eat ened
proceedi ngs and renove any apprehension fromthe mnds of
the nortgagee about the sufficiency of the security that
this bond was executed. It is further stated in the bond
that the estate of Haripada in the hands of his nother was
benefited by the deposit of Rs. 20,950 in Court. by Mbhini
Mohan out of the sumof Rs. 30,000 borrowed on the nortgage
and that Mdhini had spent the renaining anmount of the |oan
towards clearing certain debts of Rashnoni herself ~and to
neet the |litigation and other expenses of" both of them
Mohini died soon after on the 8th of Novenber, 1911. On
October 13, 1917, Suhasini instituted a suit for enforcing
the nortgage and the security bond agai nst Rashnoni and the
heirs of Mhini. prelimnary decree was passed on conprom se
in that suit on the 24th Septenber, 1918, and on ‘the 25th
July, 1919, the decree was nmade final. The decree was put
into execution and on the 15th Septemnber, 1919, along wth
other properties, the property in dispute was put up to sale
and it was purchased by Annada Prasad Ghose for Rs. 13,500.
On the 14th Novenber, 1919, Bhubaneswari, wfe _of Ram
Nar ayan, as guardi an of her infant sons filed a suit, being
Title Suit No. 254 of 1919 agai nst Suhasini, Rashnoni and
Annada attacking the wvalidity of the nortgage decree
obtained by Suhasini as well as the sale in~ execution
t her eof . The suit ended on the 6th July, 1921, and the
plaintiff gave up her claim On Septenber 5, 1922, ~-Annada
Ghose borrowed a sumof Rs. 10,000 from Sarat Kumar Das, the
original defendant No. 3 in, the suit and the father of the
present appel lants and by way of equitable nort gage
deposited with the lender the title deeds of the property
No. 6, Dwarik Ghose Lane. On the 14th Septenber, 1925,
Annada sol d the property by executing a conveyance in favour
of the nortgagee Sarat Kunmar Das for a consideration of Rs.
15,500. On the 8th June, 1939, Rashnoni died. About a year
later on July 15, 1940, the three sons of Ram Narayan, who
61

474
are the reversionary heirs of Haripada after the death of
Rashrmoni, conmenced the present suit in the Court of the

Subordi nate Judge at Alipore claining to recover possession
of the property on the allegation, that the security bond
execut ed by Rashnoni not being supported by | egal necessity,
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the sale in execution of the nortgage as well as the
subsequent conveyance in favour of Sarat Kumar Das could
pass only the right, title and interest of Rashnmoni and
could not affect the reversionary rights of the plaintiffs.
Several other persons were inpleaded as parties defendants
and a nunber of issues were raised with which we are not
concerned in this appeal. Wat concerns us in this appea
is the dispute between the plaintiffs on the one hand and
defendant No. 3 on the other and this dispute centered.
round three points, nanely,

(1)Whether the security bond (Ex. E-1) executed by
Rashrmoni al ong with Mhini was executed for |egal, necessity
and was therefore binding on the reversioners, of Haripada
after the death of Rashnoni  ?

(2) Whet her the fact that Mhini, who was the presunptive
reversioner at that time, joined with his nother in
executing the security bond would nake it binding on the
-,actual reversioner after the death of Rashmom ? 1In’ any
event if such consent on the part of the presunptive
reversioner- raised a presunption of legal necessity, was
that presunption rebutted in the present case by the
evi dence adduced by the parties ?

(3)Whether the title of defendant No. | was protected , he
being a stranger purchaser who had purchased the -property
fromthe purchaser 'at an execution sale after making proper
enquiries and obtaining | egal advice ?

The trial Judge by his judgnent dated the 22nd Decenber
1944, decided all these points in favour of the plaintiffs
and decreed the suit. On appeal by the defendant to the
Hi gh Court, the decision of thetrial Judge was affirmed.
The heirs of defendant No.3 have now cone up to this Court
and M. Chatterjee appearing in support of the appeal has
reiterated all the three points which were urged on ' behal f
of his clients in the Courts bel ow.

475

On the first point both the Courts below have hel d
concurrently, that there was absolutely no | egal necessity
which justified the execution of the security’ bond by
Rashrmoni in favour of Suhasini. M. Chatterjee lays /'stress
on the fact that it was a matter of inperative necessity for
both the plaintiffs to get back the estate of their father
from the hands of the receiver as the debts —contracted by
the receiver were mounting Up day after day. It is pointed
out that on the 28th January, 1911, the Court had made a
perenmptory order to the effect that the properties could be
released only if the plaintiffs deposited Rs. 20,950 annas
odd on or before the 1st February next. 1In orderto conply
with this order Mhini had no other alternative but to
borrow noney on the nortgage of his properties and this he
had to do before the 1st February, 1911. It is true that
because of the unfortunate death of Haripada only a few days
before, Rashnoni could not join in executing the nortgage
but she, as heir of Haripada, was really answerable for half

of the noney that was required to be deposited in Court. It
is said that this was not a nmere noral obligation but a
legal liability on the part of the |lady, as Mhini could
have clainmed contribution fromher to the extent that
Hari pada’s estate was benefited by the deposit. The
execution of the security bond therefore was an act
beneficial to the estate of Haripada. The contentions,
though sonmewhat plausible at first sight, seemto us to be
wholly without substance. 1In the first place the noney
borrowed by Mhini or deposited by himin Court did not and
could not benefit Haripada's estate at all. As was found,

on investigation of accounts, under orders of the Hi gh Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 10

later on, nothing at all was due to the receiver by the
estate of Haripada or Mohini. On the other hand, both the
brothers were entitled to get a fairly large sum of noney
fromthe receiver. The trial Judge found that there was no
urgent necessity to borrow noney for releasing the estate
and in fact it was Mhini who acted in hot haste to execute
the nortgage, his only object being to get the properties in

his own hands. It may be, that it was not possible to know
the actual state
476

of affairs wth regard to the receiver’'s accounts and
consequently it mght well have been thought prudent to
borrow noney to ward of f what was considered to be a danger
to the estate. This ~mght furnish sone excuse or
explanation for Mhini’'s borrowing noney on the 28t h
January, 191 1, but that could not nake the act of Rashnoni
in executing the-security bond, seven nonths after that
event, ~an act of prudent managenent on her part dictated
either | by legal necessity or considerations of benefit to
the estat'e of her deceased son’ In the first place it is to
be noted-that the total anpunt borrowed by Mbhini was Rs.
30,000 out of which Rs. 20,950 only were required to be
deposited in Court. ~The recital in the security bond that
the rest of the nobney was spent by, WMhini to pay off
certain debts of / Rashnmoni herself and also to neet the
litigation and househol d expenses of both of them has been

held by the Subordinate Judge to be fal se. It has been
found on facts that Rashnoni had no occasion to incur any
debts either for ‘litigation expenses or for. any other
pur pose. But the npst inportant thing that would require

consideration is the state of things actually -existing at
the time when the security bond was executed. Even if the
rel ease of the estate was considered to be desirable, that
had been al ready acconplished by Mhini-who borrowed ' noney
on his own responsibility. The utnost that could be said
was that Rashnmoni was bound to reinburse Mhini to the
extent that the deposit of nmoney by Mbhini had benefited the
estate of Haripada. The H gh Court has rightly pointed out
that Rashnmoni did not execute the bond to rai se any nobney to
pay off her share of the deposit and in fact —no necessity
for raising noney for that purpose at all existed at that
time. As has been nentioned al ready, by an order passed by
the Hi gh Court on the revision petition of Mhini and his
not her agai nst the order of the Subordi nate Judge dated the
23rd February, 191 1, the whol e anount of npbney deposited in
Court on the 1st, February, 191 1, with the exception of a
small  sumthat was paid to a creditor, with the consent of
both parties, was detained in Court. The Hi gh Court dispos-
ed of the revision case on 29th May, 1611, and directed
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investigation into the accounts of the receiver by a
Conmi ssi oner appointed by it. As said already, the | Court
passed severe strictures on the conduct of the receiver as
wel | as of the Subordinate Judge and plainly indicated that
the noneys borrowed by the receiver were borrowed not for
the benefit of the plaintiffs at all. Undoubtedly the
accounts were still to be investigated but what necessity
there possibly could be for Rashnoni to execute, after the
Hi gh Court had made the order as stated above, a security
bond by which she nortgaged all the properties that were
allotted to Haripada in his share as an additional security
for the entire |loan of Rs. 30,000 no portion of which be
defied the estate of Haripada at all? |In our opinion the
only object of executing the security bond was to protect
Mohini who was threatened with legal proceedings by his
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creditor for having included a nonexistent property in the
nortgage bond. Rashnoni certainly acted at the instance of
and for the benefit of Mhini and she mnmight have been
actuated by a feeling of Maternal affection to save her son
from a real or imaginary danger. But by no stretch of
imagination could it be regarded as a prudent act on the
part of a Hindu female heir which was necessary for the
protection of the estate of the last mal e hol der. In our
opinion the view taken by the Courts belowis quite proper
and as a concurrent finding of fact it should not be
di sturbed by this Court.

The second point urged by M. Chatterjee raises the question
as to whether the fact of Mdhini's joining his nmother in
executing the security bond would nake the transaction
bi nding on the actual reversioner, Mhini being adnmttedly
the presunptive reversioner of Haripada at the date of the

transacti on. W do not think that there could be any
serious controversy -about the law on this point. The
alienation here, was by way of nortgage and so no question
of surrender could possibly arise. Mohi ni bei ng t he

i medi ate reversioner who joined in the execution of the
security bond nmust be deenmed to have consented to the
transaction. Such consent may raise a presunption that the
transaction was for |egal necessity or that the nortgagee
had acted therein after proper and bona flde enquiry and has
478

satisfied hinself as to the existence of such necessity(1l).
But this. presunption is rebuttable and it is open to the
actual reversioner to establishthat there was in fact no
| egal necessity and there has been no proper and bonafide
enquiry by the nortgagee. There is no doubt that both the
Courts below have proceeded on a correct view of = |law and
both have conme to the concl usion upon a consideration of the
evidence in the case that the presunption that arose by
reason of the then reversioner’s giving consent to the
transaction was rebutted by the  facts transpiring in
evi dence.

M. Chatterjee placed considerable reliance upon another
docunent which purports to be a deed of declaration and was
executed by Ram Narayan on the 5th of Cctober, 1918. At
this time Mhini was dead 'and Ram Narayan was the i medi ate
reversioner to the estate of Haripada and by this deed he
declared inter alia that the debts contracted by Rashnoni
were for proper and |legal necessity. This deed purports to
be addressed to Bangshidari Ghosh and Keshav Dutt, two other
alienees of the properties of Mhini and Haripada and does
not anobunt to a representation nade to the auction purchaser
Annada Prasad Ghose or to the father of  the present
appel lants. In fact they had not conme in the picture at al
at that tine. At the nost it can be regarded only as an
adnmi ssion by a presunptive reversioner and cannot “have any
hi gher value than the consent expressed by Mhini who

figured as a co-execuitant of the security bond. It ' cannot
bind the actual reversioner in any way. M. Chatterjee
attenpted to put forward an argunent on the authority  of
certain observati ons in the case of Baj r angi V.

Monokar ni ka(2) that as the present appellants are the sons
of Ram Narayan the adm ssions made by their father would
bind themas well. It is true that there is a passage at
the end of the judgnent in Mpnokarnika s case(1l) which | ends
sonme apparent support to the contention of the |earned

counsel . The concluding words in the judgment stand as
fol |l ows:
(1)Vide Debi Prosad Chowdhury v. Golap Bhagat, |.L.R 40

Cal. 721 at 781. Approved of by the judicial Comrittee in
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Gounden v. Gounden, 46 |.A 72, 84.
(2) 35 1.A 1.
479

"The appellants who claimthrough Mtadin Singh and
Bai jnath Singh must be held bound by the consent of their
fathers.”

But the true inport of this passage was di scussed by the
Privy Council in their later pronouncenent in Rangasam
Gounden v. Nachi ppa Gounden(1l) and it was held that the
words referred to above should | not be construed to I|ay
down the proposition that such consent on the part of the
father woul d operate proprio vigore and woul d be binding on
the sons. This proposition, Their Lordshi ps observed, was
opposed both to principle and authority, it being a settled
doctrine of Hi ndu | aw that nobody has a vested right so | ong
as the widow is alive and the eventual reversioner does not
claim through anyone who went before him As the sons of
Ram Narayan claimas heirs of Haripada and not of their
father, the adm ssions, if any, nade by the latter could not
in any way bind them This contention of the appellant nust
therefore fail-

The third and the last contention raised by M.
Chatterjee is that inany event his client is a stranger who
has bona fide purchased the property for good consideration
after maki ng due enquiries and on proper | egal advice and be
cannot therefore be affected by any infirmty of title by
reason of the absence of |egal necessity. In our opinion
the contention formulated in this formreally involves a
m sconception of the legal position of an alienee of a Hindu
wi dow s property. The interest of a H ndu widow in the pro-
perties inherited by her bears no anal ogy or resenblance to
what may be described as an equitable estate in English |aw
and which cannot be followed in the hands of a ' bonafide
purchaser for value without notice. Fromvery early ' tines
the Hndu w dow s estate has been described as qualified
proprietorship with powers of alienation only when there is
justifying necessity, and the restrictions on the powers of
alienation are inseparable fromher estate (2). For /|lega
necessity she can convey to another an absolute title 'to the
property vested in her. |If there is no |legal ’'necessity,
the transferee gets only the widow s estate which is not
even an
(1) 46 1. A 72 at 83-84.

(2) Vide The Collector of Masaulipatamyv. Cavaly  Venkata,
S.MI.A 529,

480

i ndefeasible life estate for it can come to an end not
nerely on her death but on the happening of ot her
contingencies |like re-marriage, adoption, etc. | an

alienee from a H ndu wi dow succeeds in establishing that
there was legal necessity for transfer, he is conpletely
protected and it is immterial that the necessity was
brought about by the m smanagement of the Ilimted owner
hersel f. Even if there is no necessity in fact, but it is
proved that there was representation of necessity and the
alienee after nmking bona fide enquiries satisfied hinself
as best as he could that such necessity existed, then as the
Privy Council pointed out in Hunooman Persaud Panday’s case
(1) the actual existence of a |egal necessity is not a
condition precedent to the validity of the sale. The
position therefore is that if there is no necessity in fact
or if the alienee could not prove that he nade bona fide
enquiries and was satisfied about its existence, t he
transfer is undoubtedly not void but the transferee would
get only the widow s estate in the property which does not
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affect in any way the interest of the reversioner. 1In this
case the alienation was by way of nortgage. The finding of
both the Courts belowis that there was no | egal necessity
which justified the execution of the security bond. The
nort gagee al so could not prove that there was representation
of the |legal necessity and that she satisfied herself by
bona fide enquiries that such necessity did exist. On 'this
point the, finding recorded by the High Court is as follows

" In the present case, there is no scope for an argunent
that there was such representation of |egal necessity or
that on bona fide enquiry the alienee satisfied herself
"that there was such a necessity, for as | have already
pointed out the security bond itself states that it was in
consi deration of benefits already received and with a view
to induce Suhasini ~to forbear from proceeding against
Mohini, that the bond was being executed. There is no
representation in the bond that the alienation was made with
a view to securing any benefit to the estate or to avert any
danger to the estate or for the purpose of any other |ega
necessity.  \Whatever enquiries the appellants nmay have nade
(1) 6 MI.A
481
would be of no avail to themwhen the “alienation is not
bi nding on the whole estate but only on the woman’'s estate
of Rashnoni . "

In our opinion the view taken by the High Court is quite
pr oper. On this finding the security bond could operate
only on the wdow s estate of ‘Rashnmoni and 'it was that
i nterest al one which passed to the purchase. at the nortgage
sal e. The subsequent transferee could not claim to have
acquired any higher right than what his predecessor had and
it is immuaterial whether he bona fide paid the purchase
noney or took proper legal advice.. The result is that in
our opinion the decision of the H gh Court is right and this
appeal nust stand dism ssed with costs.

Appeal dism ssed




