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PETI TI ONER
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Vs.

RESPONDENT:
STATE OF GUJARAT

DATE OF JUDGVENTO09/ 11/1983

BENCH
FAZALALI, SYED MURTAZA
BENCH

FAZALALI, SYED MURTAZA
M SRA, R B. (J)
THAKKAR, M P. (J)

Cl TATI ON
1984 AIR 151 1984 SCR (1) 797
1983 SCALE  (2) 709

ACT:

I ndi an Penal Code 1860, Ss. 120 B, 109, 408, 467 and
471.

Chai rman of Co-operative Society along wth others
charged with conspiracy to conmmt crimnal breach of trust-
Charge of conspiracy having fail ed-Sessi ons Court acquitting
all but one accused-Appeal by State-H gh Court convicting
Chai r man- Convi cti on whether valid and | egal

Def al cati on of properties-Several accused charged with
conspi racy-Prosecution to prove collusion and cohesion anbng
all accused-Mens rea not to be excluded-If charge of
conspiracy fails-Prosecution to prove affirmatively that
accused directly and personally connected with acts or
om Ssi ons.

HEADNOTE

The appel | ant was the Chairman of an -autononous
cooperative society under the control and supervision of the
State Governnent. On receipt of conplaints about the
financial nanagenent of the Society, the Registrar  of
Cooperative Societies appointed a special-auditor to audit
the Society’s accounts. On the basis of the audit report a
charge-sheet was filed against all the accused for entering
into a conspiracy to commit crimnal breach of trust. The
conspiracy charge having failed, all the accused except one
were acquitted by the Sessions Judge.

On appeal by the State, the H gh Court convicted the
appellant in respect of three itens, nanely, purchase of
fertilisers involving two transactions and mssing of
certain oil engines, on the ground that as Chairman of the
Managi ng Conmmittee he nust be held to be vicariously liable
for any order given or misappropriation conmitted by the
ot her accused.

In appeal to this Court it was contended on behal f of
the appellant that no case of defal cati on had been made out
agai nst the appell ant.

Al'l ow ng the appeal
N

HELD: 1. There was no justification for the H gh Court
to interfere with the appellant’s acquittal. The case
agai nst the appellant had not been proved beyond reasonabl e
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doubt and he was wongly convicted by the H gh Court. [802
D- E]
798

2. In a case where there was serious defal cation of the
properties, unless the prosecution proved that there was a
cl ose cohesion and collusion between all the accused which
forned the subject matter of a conspiracy, it would be
difficult to prove the charges against the appellant. The
charge of conspiracy having failed, the nobst material and
integral part of the prosecution story against the appellant
di sappeared. [801 B-(

3. In a crimnal case of such serious nature mens rea
cannot be excluded. Once the charge of conspiracy has fail ed
the onus lay on the prosecution to prove affirmatively that
the appellant was directly ‘and personally connected wth
acts or onissions pertaining to the itenms purchased. [801 E]

4. In the absence of a «charge of conspiracy the nere
fact that  the appellant happened to be the Chairnman of the
Comm ttee would not make himliable in a vicarious sense.
There is 'no evidence either direct or circumstantial to show
that apart from approving the purchase of fertilisers he
knew t hat the firns from which the fertilisers were
purchased did not exist. If the Chairman was to be made
liable then all menbers of the Committee, viz Tehsildar and
ot her nomi nated nenbers would be equally liable because al
of them participated in the deliberation of the neetings of
the Conmittee. The appellant as Chairman of the Sangh, had
to deal wth a large variety of matters and it woul d not be
humanly possible for himto analyse and go into the details
or every small matter in order to find out whether there has
been any crimnal breach of trust. [801 GH, 802 A-B]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
260 of 1972.

Appeal by Special leave fromthe Judgnent and / Order
dated the 22.3.1972 of the Gujarat. High Court in Crimna
Appeal No. 171 of 1971

R L. Kohli, Ranesh Kohli, Naresh K. Sharma and Vi neet
Kumar for the Appellant.

M N Phadke, H R Khanna and R N Poddar for the
Respondent .

The Judgnent of the Court was delivered by

FAZAL ALI, J. After hearing counsel for the parties, by
virtue of our Order dated COctober 4, 1983, we had all owed
the appeal and acquitted the accused-appellant. W. now
proceed to give the reasons for the said O der

The appel l ant was convicted by the H gh Court under s.
408 read with s. 109, Indian Penal Code in respect of
crimnal breach of
799
trust with regard to several itenms which have been detailed
in the judgnment of the High Court. The appellant was al so
convi cted under ss. 471 and 467 read with s. 109 of the
|.P.C. Under the first count (s. 408) the appellant was
sentenced to two years RI. and a fine of Rs. 1000, in
default of paynent of fine, further six nmonths R 1. Under
the second count (s. 471) he was sentenced to inprisonnent
for one year. The High Court further convicted the appell ant
under s.409 1.P.C. for having conmtted breach of trust in
respect of certain oil engines and sentenced himto 3 years
RI1. and a fine of Rs. 1000, in default of paynent of fine,
i mprisonnment for six nmonths. Thus, the sumtotal of the
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sentences under various sections nentioned above cones to
five years but as the sentences have been nmade to run
concurrently, the total sentences would be three years apart
fromthe fine.

The | earned Sessions Judge had acquitted the appell ant
hol ding that the charges framed agai nst himwere not proved
but the Hi gh Court in an appeal by the State of Gujarat
reversed the decision of the Sessions Judge and set aside
t he appel lant’s acquittal and convi cted him as
af orenment i oned.

The facts of the case have been detailed in the
judgrments of the H gh Court and the Sessions Judge wth
clarity and lucidity and need not be repeated all over again
except so far as they are relevant for the purpose of
deciding the appeal. There was an organisation known as
"Jasdan Tal uka Sahkari Kharid Vechan Sangh Ltd. (hereinafter
referred to as the 'Sangh’) which was |ike an autononous
cooperative society directly, within the control and
supervision of the Governnent.. The appellant was the
chai rman ‘of ©~ the Sangh and the other nenbers of the Sangh
consi sted of two categories, viz., nenbers nom nated by the
Regi strar of Cooperative Societies and those el ected by the
Sangh itself. The managi ng Conmittee of the Sangh consisted
of 8 nmenbers out of whomthe appell ant was the Chairman and
A-2 was the Manager while the Tehsildar was the ex-officio
Menber of the Sangh. Having recei ved a nunber of conplaints
agai nst the Sangh, the Registrar of  Cooperative Societies
ordered one V. B. Shah to act as special auditor and exam ne
and audit the accounts of the Sangh for the year 1965-66. On
the basis of the audit report, the Managing Conm ttee was
superseded and an adm ni-strator was appoi nted. Meanwhile the
Sangh moved the High Court to obtain-a stay order against
t he appoi ntnent of the
800
adm nistrator as a result of which the appointnent of the
adm ni strator was stayed for —sonetine and the stay was
vacated in July 1966. Subsequently, one M K. Parikh was
appoi nted an adm ni strator.

The police after usual investigation submitted
chargesheet under s. 120B, |PC against all the accused for
entering into a conspiracy to commt  crimnal ~breach of
trust. So far as the appellant 1is concerned he was never
charged under the sections nentioned earlier. The charge of
conspiracy failed and the Sessions Judge acquitted all the
accused except A-3 who was convicted under s.408 to R I. for
two years and a fine of Rs.1000. In the instant case, we are
only concerned wth the appellant who was Chairman of the
Managi ng Commi ttee.

M. Phadke, |earned counsel for the respondent, has
very fairly conceded that excepting 3 itenms he would not
press the case of the prosecution against the appellant.
These itens are nentioned at page 154 of the paper-book and
may be extracted as foll ows:

(1) Item about purchase of the truck

(2) Item about purchase of fertilisers;

(3) Itens of the anpbunts of Rs. 600 and 1100 received

by accused No. 3 after the audit was done;

(4) non-finding of five oi | engi nes by the

admi ni strator when he took over charge.

So far as item No.(1l) is concerned, the Hi gh Court
itself found that there was absolutely no | egal evidence to
connect the appellant with the purchase of the truck and so
far as msappropriation by the appellant in regard to this
itemis concerned that stands disproved.

Conming to the other three items, viz., purchase of
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fertilisers, the anmpbunts of Rs. 600 and Rs. 1100 and the
mssing of five oil engines, these forned the basis of the

conviction of the appellant by the H gh Court. M. Phadke
conceded that he would not press the case with respect to
itemMNo. (1) but would try to show that so far as itens (2)
to (4) are concerned the case has been fully proved agai nst
the appel |l ant.
801

Havi ng gone through the judgrment of the Hi gh Court we
find ourselves unable to accept the argument of M. Phadke.
The counsel for the appellant rightly argued wth great
force and vehenence that taking the findings of the High
Court ex facie no case of defalcation of Itens (2) to (4)
has been nade out. In our opinion, the contention raised by
the counsel for the appellant is well-founded and nust
prevail. Wth due respect what the H gh Court seenms to have
mssed is that in~ a case like this where there was serious
defal cation of the properties of the Sangh, wunless the
prosecution proved that there “was a close cohesion and
col lusion between all the accused which formed the subject
matter of —a conspiracy, it would be difficult to prove the
dual charges particularly against the appellant (A-1)The
charge of conspiracy having failed, the nobst material and
integral part of the prosecution story against the appellant
di sappears. The only ground on the basis of which the Hi gh
Court. has convicted him is that as he was the chairman of
the Managing Committee, he nust be held to be vicariously
liable for any order given or m sappropriation comrmitted by
the other accused. The Hi gh Court, however, has not referred
to the concept of vicarious liability but-the findings of
the Hgh Court seem to .indicate that this was the centra
idea in the mind of the Hgh Court for _convicting the
appellant. in a crimnal case of such a serious nature nens
rea cannot be excluded and once the charge of conspiracy
failed the onus | ay on the prosecution to prove
affirmatively that the appellant was directly and personally
connected with acts or omssions pertaining to itenms 2, 3
and 4. It is conceded by M Phadke that no such direct
evidence is forthcomng and he tried to argue that as the
appel  ant was chairnman of the Sangh and used to sign papers
and approve various tenders, even as a matter of routine he
shoul d have acted with care and caution and his negligence
woul d be a positive proof of his intention to conmmt the
of fence. W& are however wunable to agree with this sonewhat
broad statement of the law In the absence of ‘a charge of
conspiracy the nmere fact that the appell ant happened to be
the Chairman of the Committee would not make himwcrimnally
l[iable in a vicarious sense for items 2 to 4. There is no
evidence either direct or circunstantial to show that apart
fromapproving the purchase of fertilisers he knewthat the
firme from which the fertilisers were purchased -did not
exist. Similar is the case with the other two itens. | ndeed,
if the chairman was to be mnade liable then all menbers of
the Conmittee, viz, Tehsildar and other nom nated nenbers,
woul d be equally liable because all of themparticipated in
the deliberations of the neetings of the Comrittee, a
concl usi on
802
whi ch has not even been suggested by the prosecution. As
chai rman of the Sangh the appellant had to deal with a | arge
variety of matters and it woul d not be humanly possible for
himto anal yse and go into the details of every snall nmatter
in order to find out whether there has been any crinina
breach of trust. in fact, the hero of the entire show seens
to be A3 who had so stage-managed the drana as to shield
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his guilt and bring the appellant in the forefront. But they
by itself would not be conclusive evidence against the
appel lant. There 1is nothing to show that A-3 had either
directly or indirectly informed the appellant regarding the
illegal purchase of fertilisers or the mssing of the five
oi | engines which cane to light nmuch later during the course
of the audit. Far fromproving the intention the prosecution
has failed to prove that the appellant had any know edge of
defal cation of itens 2 to 4, |In fact, so far as item3 is
concerned, even M. Phadke conceded that there is no direct
evi dence to connect the appellant.

In these ci rcumst ances, we do not find any
justification for the High Court to have interfered with the
order of acquittal passed by the Sessions Judge in favour of
the appell ant and havi ng considered the fact and
circunstances of the case, we are clearly of the opinion
that the case against the appellant has not been proved
beyond reasonable doubt and he was wongly convicted by the
H gh Court. Even putting the prosecution case at the highest
it cannot “be said that two views are not reasonably
possi bl e,

For the reasons given above, we allow the appeal, set
asi de the conviction and sentences inposed by the Hi gh Court
and acquit the appellant of the charges framed agai nst him

The appellant will 'nowbe discharged fromhis bail bonds and
need not surrender
N. V. K. Appeal al | owed.
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