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CASE NO. :
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PETI TI ONER
The General Secretary, South Indian Cashew Factories Wrkers’ Union
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The Managing Director, Kerala State Cashew Devel opnent Corporation Ltd. & O's

DATE OF JUDGVENT: 12/05/2006

BENCH
ARI JI T PASAYAT & TARUN CHATTERIJEE

JUDGVENT:
JUDGMENT

ARI JI T PASAYAT, J.

Chall enge in this appeal is to the legality of judgnent
rendered by a Division Bench of the Kerala H gh Court setting
asi de the judgnment 'of a |learned Single Judge. By the
i mpugned judgnent it was held that the puni shnent of
reversi on passed by the disciplinary authority was proper
The concerned workman was in the enploynment of Kerala
St at e Cashew Devel opnent Corporation Ltd. (hereinafter
referred to as the Corporation) the respondent No.1 in this
appeal

Background facts in a nutshell are as follows :

The appel | ant - Uni on raised an-industrial dispute on
behal f of one of its menber questioning correctness of the
order passed by respondent No.1l reverting the concerned
wor kman Sh. S. Sivasankara Pillai, Manager, Gade I'l. / He
was designated as Manager, Grade Il in the respondent No.1's
establishment. He was charge-sheeted for m sconduct” of (1)
causing willful loss to the Corporation: (2) habitual breach of
rul es; (3) making fal se allegations agai nst superior officers; (4)
gross negligence of duty. The essence of allegations raised
agai nst himwas that by order dated 1.2.1975 he was put in
charge of filling and packing section of that factory. On
8.9.1975 he did not arrange work in the filling section and
that occasi oned considerable loss to the factory. On 11.9.1975
the filling work suffered for about 1= hours due to his
indifferent attitude. On 16.9.1975 no work was done in'the
filling and packing sections, though the worknen were ready
to work. Because of this non-cooperation and indifference,
huge | oss was caused to the Corporation. Dissatisfied with the
expl anati on subnitted by the enpl oyee, a donestic enquiry
was conducted. The Assistant Personnel Mnager of the
respondent establishnment conducted the enquiry. The enquiry
of ficer submitted a report holding that the charges were
proved in the enquiry. After considering the findings of the
enquiry officer and seriousness of the charges |evel ed agai nst
the enpl oyee, the Managenent imposed a puni shnent by
reverting the enployee as factory clerk, but the salary he was
drawi ng was protected. According to the Respondent -

Managenent, he was not disnissed fromservice by taking a
| eni ent view, even though the m sconducts proved in the
enquiry were serious.
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The appel | ant\ 026Uni on fil ed statenent before the Labour
Court questioning the enquiry as well as the puni shnent
i nposed. The respondent-managenent in its pleadings raised
three prelininary points:

(1) VWet her the order of reference is proper and valid.
(2) Whet her the enquiry held is proper and valid.
(3) Wet her the findings of the enquiry officer are based

on | egal evidence or whether the sane are perverse?

The Labour Court at first held that the concerned

enpl oyee was not a workman as defined under the Industria

Di sputes Act, 1947 (in short the 'Act’) and hence there is no
valid industrial dispute. That order was set aside by the
Keral a Hi gh Court and renmanded for reconsideration. After
remand the Labour Court in-prelimnary order found that the
enpl oyee is a workman as defined under the Act and

I ndustrial dispute isvalidly raised. Wth regard to the enquiry,
it was found that enquiry was fair and proper and findings are
not perverse. But the Labour Court set aside the enquiry
report on-the ground that the enquiry officer was biased as
enqui ry was conducted by an enpl oyee of the Corporation and

he al so made certain observations agai nst the workman,

whi ch were not necessary for considering whether there was

m sconduct or not./ The relevant portion of the prelimnary
order is as follows:

"\ 005The wor krman chal |l enges the validity of

the enquiry. The findings of the enquiry
officers are al so challenged by him As such
first of all |I shall see whether the enquiry held
is proper and valid. In the enquiry 4 witnesses
are exam ned on the side of the managenent

and 19 docunents were narked. Three

docunents were nmarked on the side of the

wor kman. A perusal of the enquiry report and
connect ed papers shows that the workman

fully participated in the enquiry.  The

Wi t nesses exam ned by the managenent were

cross exani ned in extensor by the workman.

The requests made by the workman were

all owed by the enquiry officer. 1t has therefore
to be said that principles of natural justice
have been conmplied with by the enquiry officer

In that sense it has to be said that the enquiry
is proper and valid."

After holding that enquiry was proper and valid, with
regard to the findings, the Labour Court held as foll ows:

"\ 005. The enquiry officer relied on the

evi dence of the 4 w tnesses exam ned by the
managenment. He believed them and found the
wor kman guilty of the charges. | do not say
that the findings are perverse."

Therefore, after holding that natural justice was conplied

with, enquiry held was proper and valid and that the findings
are not perverse, the Labour Court set aside the enquiry
because enquiry officer was an interested person and bhi ased.
Reasoni ng of the Labour Court as far as relevant is as follows :

"\ 005. As stated by ne earlier the enquiry
was conducted by the Assistant Personne




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

Manager of the Corporation. This | may state
was not proper. He is an enployee of the
corporation. As such needless to say that he
is an interested person, interested in the
corporation. He can and he will record a
finding in favour of the corporation only. The
enquiry cannot therefore be said to be an
inmpartial one. It is true that there is not |ega
bar in the managenent hol ding an enquiry by

any of its officers. But in fairness that task
could and shoul d have been entrusted with

some external agency. This the managenent

had not done. The enquiry cannot therefore be
said to be a proper and valid one."

The Labour Court also held that the enquiry officer made

some observations which are unwarranted and that shows

that the enquiry officer was bi ased towards the workman.

Hence, he did not accept the report and posted the case for
fresh evidence.

The Managenent chal | enged the prelimnary order before

the Kerala Court by filing OP. No.5185 of 1987 and by

judgrment that original petition was disnissed hol di ng that
validity of the prelimnary order can be canvassed by the
Managenent if the award goes against it. Thereafter, the

wi t nesses exam ned in the enquiry were again exam ned. No
addi ti onal evidence was let in by the worker.  Labour Court re-
apprai sed the evidence and found that the charges were not
proved and hence the punishnment inposed was set aside by

the award. Learned Single Judge found that the findings of

the Labour Court in the prelininary order to the effect that the
enpl oyee is a workman as defined under the Act is based on
evidence and there is valid industrial dispute. Wth regard to
the contention that enquiry was valid, no specific finding was
recorded. The contention of the Managenent that enquiry

cannot be said to be vitiated nerely because the enquiry was
conducted by an officer of the Management was not considered

by the | earned Judge. The | earned Judge nerely found that

the entire matter was consi dered by the Labour Court and

Labour Court had jurisdiction to gointo all the aspects of the
di spute. Therefore, the original petition was dism ssed. The

| earned Single Judge, inter alia, held as follows :

"\ 005..1t was subnmitted that the first
respondent was not justified to go into the
validity of the donestic enquiry of the findings
arrived at by the Enquiry Oficer, which, it was
submitted, were matters outside the scope of

Exh. P.5 (Rejoinder dt. 29.8.1978). | do not
agree that this submission is justified. The
first respondent, in ny view has jurisdiction to
go into all aspects of the dispute and to cone
to concl usions based on the evidence and

other materials."”

The respondent No.1 filed a wit appeal before the
Di vi sion Bench contending that the prelimnary order of the
Labour Court in setting aside the enquiry report was ill egal
However, the said issue was not considered by the | earned
Singl e Judge. Though it did not contest the finding that the
concerned enpl oyee is a worknan as defined under the Act
and that there was valid preference for adjudication, it
guestioned the conclusion. It was subnitted that having
found that the enquiry conducted was fair and proper, there
was no scope for reappraising the evidence or to consider the
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adequacy of punishment. The Labour Court had erred in
hol di ng that since enquiry was conducted by an officer of the
Managenent, the enquiry was vitiated and al so because he

made sone observations against the workman that did affect
the validity of the enquiry. The Division Bench accepted the
stand of the respondent No.1l. Questioning correctness of the
concl usi ons of the Division Bench, the present Appeal has
been fil ed.

Learned counsel for the appellant submitted that the fact

that the enquiry officer was an officer of the nanagenment itself
affected the fairness of the enquiry. Further his biased
approach was evident fromithe unnecessary observations

nmade by him He, therefore, contended that the view of the

| earned Single Judge was the correct one and shoul d be

restored. Learned counsel for the respondent No.1 on the

ot her hand supported the inmpugned order of the H gh Court.

In Delhi doth and General MIIls Co. Ltd. v. Labour Court
[(1970) 1 LLJ 23]} this Court has held that nmerely because the
Enquiry Oficer is an enployee of the Managenent it cannot

|l ead to the assunption that he is bound to decide the case in
favour of the Managenent.

In Saran Motors (P) Ltd. v. Vishwanath [(1964) Il LLJ
139] this Court held as follows :

"It is well-known that enquiries of this

type are generally conducted by officers of the
enpl oyer conpani es and in the absence of any
special bias attributable of a particular officer,
it has never been held that the enquiryis bad
just because it is conducted by an officer of the

enpl oyer. "

Therefore, finding of the Labour Court that enquiry was
vitiated because it was conducted by an officer of the
Managenent cannot be sust ai ned.

The only other ground found by the Labour Court

against the enquiry officer is that he nade sone unnecessary
observations and, therefore, he was biased. The plea that
enquiry officer was biased was not raised during the enquiry
or pl eadi ngs before the Labour Court or in earlier proceedings
before the H gh Court. The bias of the enquiry officer has to
be specifically pleaded and proved before the adjudicator.
Such a plea was significantly absent before the Labour Court.
We al so note that the Labour Court itself found that the
enquiry officer relied on the evidence adduced in the enquiry
and its findings were not perverse. After such a finding, even
if he has stated sone unwarranted observations, it <cannot be
stated that report is baised. |In Tata Engineering and
Locomotive Co. Ltd. v. S.C. Prasad [(1969) 3 SCC 372] this
Court held that

“I'ndustrial Tribunals, while considering the
findi ngs of domestic enquiries, nust bear in
m nd that persons appointed to hold such
enquiries are not |awyers and that such
enquiries are of a sinple nature where
technical rules as to evidence and procedure
do not prevail. Such findings are not to be
lightly brushed aside nerely because the
enquiry officers, while witing their reports,
have nentioned facts which are not strictly
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borne out by the evidence before them"

In this case for finding the enployee guilty, the enquiry
officer relied on the evidence adduced in the enquiry and
Labour Court itself found that the findings were not perverse.
In such circunstances, the prelimnary order of the Labour
Court setting aside the enquiry on the ground that enquiry
was conducted by an officer of the Managenment and he had
nmade sone observations in the enquiry report which were not
warranted in the case is not a vitiating factor and these
reasons are not sufficient to set aside the enquiry.

The Labour Court had earlier held that the enquiry was

properly held and there was no violation of the principles of
natural justice and that the findings were not perverse. The
vitiating facts found by the Labour Court against the enquiry
are erroneous and are liable to be set aside. |If enquiry is fair
and proper, in the absence of any allegations of victimzation
or unfair |abour practice, the Labour Court has no power to
interfere with the puni shment i nposed. Section 11A of the

Act gives anple power to the Labour Court to re-appraise the
evi dence adduced in the enquiry and also sit in appeal over

the decision of the enployer in inmposing punishnment. Section
11A of the Industrial Disputes Act is only applicable in the
case of dismssal or discharge of a workman as clearly
mentioned in the Section itself. Before the introduction of
Section 11A in Indian Iron and Steel Co. Ltd. v. Their

Wor kmen [ (1958) SCR 667] this Court held that the Tribuna

does not act as a Court of appeal and substitute its own
judgrment for that of the Managenent and that the Tribuna

will interfere only when there is want of good faith,
victimsation, unfair |abour practice, etc. on the part of the
managenent. There is no allegation of unfair |abour practice,
victimsation etc. in this case. The powers of the Labour Court
in the absence of Section 11Ais illustrated by this Court in
Wor kmen of Firestone Tyre and Rubber Co. of India (Pvt.) Ltd.

v. The Managenent [(1973) 1 SCC 813]. When enquiry was
conducted fairly and properly, in the absence of any of the

all egations of victimsation or malafides or unfair |abour
practice, Labour Court has no power to-interfere with the

puni shrrent i nposed by the management. Since Section 11A

is not applicable, Labour Court has no power to re-appraise

the evidence to find out whether the findings of the enquiry

of ficer are correct or not or whether the punishnent inposed

is adequate or not. O course, Labour Court can-interfere with
the findings if the findings are perverse. But, here there is a
clear finding that the findings are not perverse and principles
of natural justice were conmplied with while conducting

enquiry.

Above being the position the inpugned judgnent of the
Hi gh Court does not suffer fromany infirmty to warrant
i nterference.

The appeal is sans nerit and is dism ssed. No costs.




