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Aggri eved by the order of the Central Adm nistrative Tribunal
(C.A T.) Principal 'Bench, passed on 4.8.1995 in OA No. 574 of 1993, the
present appeal has been filed by the second respondent in O A, which is an
Association of Class Il Railway O ficers and one of the respondents in the
OA The OA was filed inthe CA'T. by six Cass | Oficers working as
Assi stant Signal and Tel ecomruni cati on Engi neers (ASTEs), who are
respondents 1 to 6 herein. The ~appellant-Association is espousing the cause
of Goup 'B Oficers of Indian Railways Services of Signals Engi neers
(IRSSE), who were, by an order dated 15.9.1992 issued by the Mnistry of
Rai | ways, appoi nted substantively to the Junior Scale of IRSSE with effect
from23.7.1992. The Goup 'B (Cass Il) posts constitute the base |evel of
gazetted cadre on the Indian Railways and these posts are filled up by
promotion, from anmongst Goup ' C personnel through the process of
sel ection. |Imediately above Group "B are the Junior Scale Goup 'A
posts. It is a feeding cadre for the Goup 'A posts at higher level. The
appoi ntnents for Goup 'A Junior Scale posts are nmade partly by direct
recruitnment and partly by pronotion from anongst eligible Goup 'B
Oficers as per the quotas prescribed in the recruitment Rules. The
i ncumbents of posts in Goup 'A Junior Scale and in Goup 'B" are
desi gnated as Assistant Officers and it appears that these posts are operated
i nter-changeably. As per the recruitment rules, Goup 'B Oficers who
have rendered three years of non-fortuitous service inthe gradeare eligible
for consideration for pronmotion to Goup A/ Junior Scale. It is common
ground that the 127 Oficers covered by the appointnent order dated
15.7.1992 were working for nearly 8 to 10 years against regular Goup 'A
vacancies and nost of themwere pronoted to Senior Scale on ad hoc basis
and were working as such for several years. Apparently, the eligible Goup
"B Officers could not be pronbted to Group A Junior Scale for
admini strative reasons viz., delay in recruitment process of Goup 'A
Oficers and constitution of DPC. There was virtually stagnation of a
nunber of Goup 'B Oficers who as already stated were working on ad hoc
basis in Senior Scale vacancies of Goup "A'. Wth a view to di'scontinue
the ad hoc arrangenents and to give better pronotional opportunities to
Goup 'B Oficers who were stagnating w thout regular pronotion, the
M nistry of Railways proposed additional posts in Junior Tine Scal e not
only in Signal and Tel econmuni cati on Department, with which we are
concerned, but also in various other departnents of Railways. As against
654 additional posts proposed by the Railways, the UPSC agreed for
creation of 463 posts. Qut of these, the allocation for the Signal and
Tel ecommuni cati on Departnent was 76. These additional posts (76) were to
be filled by promotion of Goup "B Oficers in relaxation of the nornmal
guota and such variation of quota was pernissible, according to the
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Rai | ways, under Rule 4(b) of the relevant recruitment Rules. 1In the reply
filed by the Railways before the Tribunal, it is stated that the appoi ntnment of
127 Goup "B Oficers to Junior Tine Scal e was nade agai nst 153
vacancies in the pronotion quota as per the particulars given bel ow

Recrui t ment year Direct Recruitnment Quota Pronoti on quota
1989 35 (60% 23(40% +2 (Carry forward vacanci es)
1990 42(29% 104(719% (i ncluding additional 76 post s

decided by the Govt. in consultation with
UPSC, for reasons brought  out in para-8
to 10 of this counter affidavit.

1991 37(60% 24(40%

Total 153

It is further stated that the DPC recomended the appoi ntnent of 146
Oficers out of whom 127 were appoi nted by the order inpugned in the O A

The Goup "A Junior Scale Oficers who were apprehensive of
di muni tion of their pronotional prospects by virtue of weightage in service
which the Goup "B Oficers would be entitled to, filed the O A before the
CAT questioning the appointnment of 127 O ficers mainly on the ground that
it isin excess of their quota and that the relaxation was not perm ssible.
The case of the Goup "A/Cass | Oficers (Respondents 1 to 6 in this
appeal ) was substantially accepted by the Tribunal and the follow ng
directions were given by the Tribunal in the concluding part of the order :-

i) It is not conpetent for the Railways to appoint as
many persons by pronptions as they like, in

di sregard of the provisions of Rule 4 which

stipul ates the quota for pronmption and direct

recruitment. Repeated violent departures fromthe

quota rule will lead to collapse of the quota rule

(Direct Recruits’ case supra) and therefore of the

linked seniority rule (B.S. Gupta’s case supra).

ii) The principle of weightage in seniority will be
[imted to pronotees appointed agai nst their quota.

i) As the rules stand at present, the maxi num-quota
for pronotees is only 40% It cannot be raised

further by relaxation, as Government has no such

power .

iv) Vacancies not filled in a year whether in the
direct recruitnment quota or pronptee quota can

be carried over, but all such vacanci es have to be
filled in the subsequent years by both nethods on

the basis of the quota nentioned in Rule 4.

V) Qut of the 127 appointnments nade by the
Annexure A-1 order dated 15.9.1993, pronotion

shoul d be deened to have been nade to the extent

of 40% of the vacancies in 1992 which have been
conputed tentatively at 89 (para 34 supra) subject
to departmental verification. They alone are
entitled to weightage and seniority on the seniority
principle (vii) and (ix).

Vi) The remai ni ng 38 persons, subject to departnental
verification, have been pronpoted in excess of the
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pronoti on quota and they are not entitled to

wei ghtage in seniority on the basis of the
Annexure A-1 order. Their pronotion shall be
treated as ad hoc only. They can be treated as
regul arly pronoted agai nst the quota for pronotees
in 1993 and thereafter. |In that case, such

pronot ees can be given wei ghtage fromthe dates
their pronotions are regul arized.

Vii) The Annexure A-1 order shall stand nodified to
the extent indicated above.

viii) The O A. is disposed of as above.

The Tribunal was of the view, agreeing with the Jabal pur Bench on

the issue, that the provision authorizing variation of percentage in terns of
concl udi ng part of clause (b) of Rule 4 did not authorize the Governnent to
exceed the ceiling of 40 per cent of vacancies in relation to departnenta
pronot ees.. The Tribunal relied on the expression "not nore than" occurring
in clause (b) of Rule 4. The Tribunal further held that power of relaxation in
favour of departnental pronotees cannot be spelt out in Rule 4. At the sane
time, the Tribunal held that Note 1 to Rule 4 did not preclude carrying
forward of the unfilled vacancies in the pronotion quota. The Tribuna

poi nted out that if vacancies in the quota for pronbtees or direct recruits are
not filled up fully, those vacancies can be filled up in the succeedi ng year
However, the carried over vacancies wi'll be filled up in the sane ratio as is
indicated in clauses (a) and (b)  of Rule 4. The Tribunal then exanined the
nunber of vacanci es avail abl e agai nst the pronbtee quota pertaining to

years 1989, 1990 and 1991. The Tribunal was of the view that only 40 per
cent of the 76 additional posts createdi.e. 30 posts will fall to the share of
the pronotees. The Tribunal worked out that pronptees could get only 89

agai nst their quota of 40 per cent out of the total vacancies available upto
1992. The Tribunal, therefore, concluded that 38 Goup 'B officers should
be deemed to have been pronoted in excess of quota and those 38 persons

are not entitled to wei ghtage of past service while determ ning their
seniority. Their pronotion should be treated as ad hoc only and they could
be treated as regularly pronoted agai nst the quota for pronptees available in
1993 and thereafter. |In other words, 30 respondents pronoted in excess of
quot a shoul d be adjusted agai nst future vacanci es.. The contention that the
seniority rule had collapsed by reason of break down of quota rule was
negatived on the ground that departure from quota rule was only nargi na

and it cannot be said that the quota rule had substantially failed. The
Tribunal finally directed that the inpugned order of the Railway Mnistry
shall stand nodified in the light of directions given by it.

The relevant rule dealing with recruitnment is as follows :

"Rule 4 Method of Recruitnent - Recruitnment in
the service shall be by the foll ow ng nethods :
(a) By conpetitive exam nation held in
accordance with part Il of the rules.

(b) By pronmotion of Class Il officers of the

Si gnal Engi neering Departnent. Not nore

than 40 per cent of the vacancies shall be

filled by departnental pronotion. This

percentage is likely to be varied fromtine to

time, if found necessary.

NOTE : If the quota of 40 per cent reserved for Cass |
officers for promotion to Class | is not fully utilized, the
remai ni ng vacancies shall be filled by direct recruitnent
under cl ause (a),

(c) By occasional admission of other qualified

persons appoi nted by the Governnent on the

reconmendati on of the Conmission."

We are concerned here with Cl ause (b) and the Note thereto. As
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noticed earlier, 76 additional posts were created in S&T department in order
to facilitate the absorption of Goup 'B (Cass Il Oficers) in Goup "A
Junior Tine Scale. It also transpires fromthe pleadings that the induction of
Goup 'B officers to the extent of vacancies falling within their quota could
not take place on account of adm nistrative delays in constituting the DPC
and noreover on account of l|inking up the pronotional quantumto the
nunber of direct recruits inducted during the year. The extent of intake of
direct recruits fell short of the requisite avail able nunber of vacancies as a
result of which there was correspondi ng reduction in the nunmber of officers
appointed to Group 'A Jr. scal e against pronmotion quota. That there was
anple justification for remedying the injustice done to the Group 'B
of ficers who were manning the posts in Goup A (Jr. scale) on ad hoc posts
since considerable time and to put an end to the long tine ad hoc
arrangenents is anply clear fromthe pleadings and the correspondence
form ng part of the record. Though the Tribunal conceded the power to
carry forward the vacancies, the Tribunal was of the view that having regard
to the rule position, it was not possible to allocate all the newy created posts
to Goup "B officers awaiting pronotion. The |earned nenbers of the
Tri bunal held that the carry forward vacancies have to be filled up in
subsequent years on the basis of the quota i.e. 60 : 40 per cent. In other
words, the Tribunal was of the viewthat the direct recruits too have their
share in the 76 newWy created posts and they cannot be exclusively filled by
pr onot ees.

Let us see how far Rule 4 (b) and the Note thereto stands in the way
of allocation of additional posts exclusively to Goup "B /Cass Il officers in
order to conmpensate the deficiency in the intake of pronotee officers into
Goup "A/Class | ' during the preceding years. The answer depends on the
proper construction of the Rule.

No doubt the second sentence in clause (b) places a ceiling of 40
per cent on the vacancies to be filed up by departnental pronotion. The
Note reinforces this nmandate by providing that in case of shortfall in the
promoti onal quota of 40 per cent, -those vacancies remaining should be
allocated to direct recruits. That means, in a given year, the direct recruits
can go beyond 60 per cent, if sufficient nunber of pronpotee officers are not
available. It is a different thing that it had never happened and the direct
recruitnent could not be made in sonme years even to the full extent of 60
per cent. But, that is what the Rule provides. However, the rule in so far as
it operates against the pronotee officers has been diluted to a certain extent
by reserving the power to vary the percentage allocated to pronpotees. The
variation, in our view, could be both downward and upward, depending
upon t he exigencies of service and the narch of events. Goi ng by the plain
| anguage, the wvariation could be either way. |If t he vari ation was
i nt ended only to curtail but not to enhance 't he pronoti on- quota
of 40 per cent, suitable | anguage coul d have been enpl oyed. That apart, the
word ’'not nore than’ itself would have provided sone flexibility 'to t he

appointing authority to reduce the pronptee quota“in a given year for ‘good
and rel evant reasons. Hence, it is not appropriate and proper to limt the
anbit of variation to the reduction of percentage. |If the [ast sentence in
Clause (b) is to be read subject to the preceding sentence with the appended
note, the very purpose for which such power is reserved to the Governnent
will be lost. Areading of the Rule so as to confine the variation of
percentage to i npinge on the normal pronotee quota but not vice-versa is
clearly unwarranted either on the plain | anguage of the provision or its

i ntendment. There i s nothing which precludes the Government of India to
take a policy decision that the percentage should be so varied so as to give
the benefit to the stagnating pronotee officers. Wien once such policy
decision is taken, the normal rule that 40 per cent is the naxinmm for
departrmental pronotees woul d stand protanto nodified for the tinme being.

O course, such variation, either upward or downward shoul d be based on

rati onal basis and rel evant considerations. Wen once such test is satisfied,
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there is no difficulty in giving effect to the variation of percentage so as to
operate in favour of pronotee officers. The Tribunal harped on the fact that

there is no power of relaxation under the rules such as the one provided for
by the Indian Railway Traffic Service Rules. The provision for variation of
percentage fromtine to tine in case of necessity is for all practical purposes
equi valent to the power of relaxation. There is no particular reason why
the Class Il pronotee office of S&T departnent should be treated differently
fromthe sane category in Traffic departnment. The application of such

di fferent standards could very well be avoided by giving a wi der meaning to
the expression "varied fromtime to time". \Whether it be variation or
relaxation, it is neant to provide a | eeway for adjustnent in exigencies of
service which is very much necessary in administrative interest and to cope
up with unforeseen contingencies.

Therefore, we are of the viewthat no illegality has been commtted by
the Union of India in-appointing 127 Goup 'B officers of S&T depart nent
of Railways to the junior scale of Goup A by the inpugned order dated
15.9.1992. ~The Central Adm nistrative Tribunal has conmitted an error of
law in interpreting the relevant rule and holding that 38 Goup 'B (dass |
of ficers) pronoted in excess of normal quota of 40 per cent have to be
pronoted on regul ar basis against future vacancies. The inmpugned order of
the Tribunal is, therefore, set aside and the appeal is allowed. W nmake no
order as to costs.




