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ACT:

Code of Crimnal” Procedure, 1973-Ss. 145 and 146- Scope
of -Magi strate if conpetent to proceed with enquiry after
attaching the property in dispute.

HEADNOTE

Appr ehendi ng breach of peace on account of a dispute
over a house between the appellant and the respondent the
Sub- Di vi si onal Magistrate passed a prelimnmnary order under
s. 145(1), C.P.C, 1973 and later ~attached the  subject
matter of dispute under s. 146(1) on the ground that it was
a case of emergency. The appellant’s objection that once the
subject of the dispute had been attached under s. 146, he
was not conpetent to proceed with the enquiry under s. 145
was overruled by the Magistrate. Having failed in his
revision petitions before the Sessions Judge and the H gh
Court the appellant preferred an appeal to this Court.

It was contended on behalf of the appellant that while
under the previous Code it was permssibleto attach the
subj ect of dispute pending enquiry by the Magistrate as
contenplated by s. 145 such attachment pendi ng deci sion by
the Magistrate was not permssible under ~the present Code
and that once the Magistrate effected an attachnment he had
nothing further to do except await the decision or the
direction of the civil court.

Di sm ssing the appeal
N

HELD: It is wong to say that the Magistrate's
jurisdiction ends as soon as an attachnent is nade on the
ground of energency. [632 (]

1. (a) Sections 145 and 146 of the Crim nal Procedure
Code together <constitute a schene for the resolution of a
situation where there is a likelihood of a breach of the
peace because of a dispute concerning any |and or water or
their boundaries. |If s. 146 is torn out of its setting and
read i ndependently of s. 145, it is capable of being
construed to mean that once an attachment is effected in any
of the three situations nentioned therein, the dispute can
only be resolved by a conmpetent Court and not by the
Magi strate effecting the attachnent. But s. 146 cannot be so
separated froms. 145. It can only be read in the context of
s. 145. Cont ext ual construction nmust prevai l over
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i solationist construction. That is one of the first
principles of construction. [629 A-C]

(b) On being satisfied about the existence of a dispute
likely to cause a breach of peace, the Mgistrate issues a
prelimnary order stating the grounds of his satisfaction
and calling upon the parties to appear before himand submt
their witten statemrent. On perusal of the witten
statenents he would proceed to record evidence to decide
which of the parties was in possession on the date of the
prelimnary order. |If he decides that one of the parties was
i n possession he declares possession of such party. If on
the ot her
621
hand he is unable to decide who was in possession or if he
is of opinion that none of the parties was in such
possession, he may say so. If he decides that one of the
parties was in possession he declares the possession of such
property. In the other two situations he attaches the
property. Thus a proceeding begun with a prelimnary order
nust be followed up by an enquiry and end wth the
Magi strate deci di ng in one of three ways and naking
consequential orders. [630 A-D

(c) The Magistrate may, however, stop the proceedings
at any tine if one or the other of the parties satisfies him
that there has never “been or that there is no |onger any
di spute likely to/  cause a breach of ‘the peace. The
Magi strate then cancels the prelimnary order vide s. 145(5)
except in this event ‘a proceeding initiated by a prelinnary
order under s. 145(1) rmust run its full course. [630 E]

(d) One of the situations provided under s. 146(1) is
that in a case of energency a Magistrate nay attach the
property at any tinme after naking the prelimnary order
There is no express stipulation in s. 146 that the
jurisdiction of the Magistrate ends withthe attachnment. Nor
is it inplied. The obligation to proceed with the enquiry as
prescribed by s. 145(4) is against any such inplication
[630 G

2. The position under the section before its anmendnent
in 1955 was that the parties that the right to ‘adduce
evi dence and the Magistrate could take further evidence if
he so desired. There were two principal changes in the
section as a result of the amendnent in 1955: (1) the
prelimnary order was also to require the parties to put in
docunents and affidavits of such persons as they intended to
rely upon in support of their clains. The Mgistrate was to
decide the case on a consideration of ~ the witten
statenments, the docurments and affidavits put in by the
parties and after hearing themconme to a conclusion. (2)
Where he was unable to satisfy hinmself as to which of the
parties was in possession or where he decided that none of
the parties was in possession after attaching the property,
the Magistrate was hinself to refer the dispute to the civil
court instead of leaving it to the parties to go to the
civil court. He was to obtain a finding of the civil court
and thereafter conclude the proceeding under s. 145 in
conformity with the decision of the civil court. The revised
procedure having been found to be unsatisfactory ss. 145 and
146 were again amended so as to revert to the position
obtai ni ng before the 1955 amendnent. In the present s. 146
all situations in which an attachment nay be made are now
nentioned together. [631 D F]

Chandu Naik & Os. v. SitaramB. Naik & Anr. [1978] 2
SCR 353=1978 Crl. L. J. 356 distinguished.

Kshetra Mhan Sarkar v. Puran Chandra Mandal, 1978 Crl.
L.J. 936, approved.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 10
of 1979.

Appeal by Special Leave fromthe Judgnent and Order
dated 12-10-1978 of +the Madhya Pradesh H gh Court in
Crimnal Revision No. 336 of 1978.

622

D. N. Miukherjee and N. R Choudhary for the Appellant.

Dal veer Bhandari for Respondent No. 1.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. On the report of the Station House
Oficer, Manak Chowk, Ratlam that there was a dispute
bet ween Mat hur al al and Bhanwar | al concerning a house
situated in Kanbalpatti, Ghas Bazar, Ratlam which was
likely to cause a breach of the peace, the Sub Divisiona
Magi strate, Ratlam passed a prelimnary order under Section
145(1) of the Code of Criminal Procedure 1973, on Ist March
1978. On —2nd March, 1978, the | earned Magi strate attached
the subject of dispute wunder Section 146(1) Crimina
Procedure Code considering the case to be one of emnergency.
Thereafter, when the |earned Magistrate wanted to proceed
with the enquiry under Section 145 Crim nal Procedure Code,
an objection was raised by Mthuralal that such an enquiry
was i nconpetent once the subject of  the dispute had been
attached under Section 146 Criminal -~ Procedure Code. The
objection was overrul ed by t he | ear ned Magi strate.
Successi ve Revisions taken before the Sessions Judge and the
Hi gh Court having borne no fruit, Mathuralal has filed the
present appeal by special |eave of this Court. The High
Court, we may nention here, thought that the matter was
concl uded agai nst the appellant by the decision of this
Court in Chandu Naik & Os. v. SitaramB. Naik & Anr. (1)

Shri Mukherji, |earned counsel for the appellant urged
that under Section 146 of the Crimnal Procedure’/ Code of
1973, an attachment of the subject of dispute ‘could be
effected in three situations: (i) if the Mgistrate 'at any
time after making the order under Section 145(1) considered
the case to be one of energency, or (ii) if he decided that
none of the parties was then in such possession as - was
referred to in Section 145, or (iii) if he was unable to
satisfy hinself as to which of them was then in such
possession of the subject of dispute. The attachnent so
ef fected, regardless of the situation consequent upon which
it was effected, was to subsist wuntil a conpetent Court
determned the rights of the parties wth regard to the
person entitled to possession. This, he wurged, clearly
indicated that after an attachnent was effected it was the
Cvil Court and not the Magistrate that was to have further
jurisdiction in the matter. He contrasted the provisions of
Section 146(1) of the present code wth the provisions of
Section 146(1) and the third proviso to Section 145(4) of
the Crimnal Procedure Code of 1898 as anended by Act 26 of
1955. He drew our
623
attention to the circunstance that the third proviso to
Section 145(4) of the old Code enpowered the Magistrate, if
he considered the case one of energency, to attach the
subj ect of dispute pending his decision under that Section
while Section 146(1) of the previous Code enpowered the
Magi strate to attach the subject of dispute iif the
Magi strate was of the opinion that none of the parties was
then in possession or if the Magistrate was unable to decide
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as to which of themwas in such possession and thereafter to
refer to the Cvil Court for decision the question whether
any and which of the parties was in possession of the
subj ect of dispute. Therefore, he said, under the previous
Code, in the case of attachment because of emergency the
Magi strate was hinself conpetent to decide the question of
possession and in the other two cases he was to refer the
dispute to the Civil Court, whereas, under the present Code,

inall the three situations the Mgistrate was to | eave the
matter for adjudication by the Civil Court. Thus, the
subm ssion of Shri Mikherji was that while wunder the

previous Code it was pernmissible to attach the subject of
di spute pending enquiry by the Magistrate as contenpl ated by
Section 145, such attachment pending decision by the
Magi strate was not perm ssible under the provisions of the
present Code. According to himso soon as the Magistrate
effected an attachment he had nothing further to do except
await the decision or the directions of the Cvil Court.

Though at first blush there appeared to be force in the
subm ssions-of Shri Mikherji, a closer scrutiny of the
provi si ons _ of Sections 145 and 146 exposes their
unsoundness. It may perhaps be desirable, at this stage to
extract the provisions of ~Sections 145 and 146, to the
extent that they are relevant, in the Code of 1898 before it
was anended in 1955, “in the Code of 1898 after it was
amended in 1955 and in the Code of 1973:
624

(a)

145 (1) \Whenever a District Mgistrate, Sub-divisiona
Magi strate or Magistrate of the first «class is  satisfied
froma police report or other information that ‘a dispute
likely to cause a breach of the peace exists concerning any
land or water or the boundaries thereof, within the |oca
l[imts of his jurisdiction, he shall ~mke an order in
witing, stating the grounds of his being so satisfied, and
requiring the parties concerned in such dispute to attend
his Court in person or by pleader, within tinme to be fixed
by such Magistrate, and to put in witten statenments of
their respective clainms as respects the fact ~ of ~actua
possessi on of the subject of dispute.

(2)........

(3) A copy of the order shall be served in manner
provided by this Code for the service of a summons upon such
person or persons as the Magistrate nmay direct, and at | east
one copy shall be

(b)

145 (1) \Whenever a District Magistrate, Sub-divisiona
Magi strate or Magistrate of the first classis satisfied
froma police report or other information that a dispute
likely to cause a breach of the peace exists concerni ng any
land or water or the boundaries thereof, within‘the |oca
[imts of his jurisdiction, he shall nmake an order in
witing, stating the grounds of his being so satisfied, and
requiring the parties concerned in such dispute to attend
Court in person or by pleader, within a tine to be fixed by
such Magistrate and to put in witten statements of their
respective clains as respects the fact of actual possession
of the subject of dispute and further requiring themto put
in such docunents, or to adduce, by putting in affidavits,
the evidence of such persons, as they rely upon in support
of such cl ai ns.

(2).......

(3) A copy of the order shall be served in manner
provided by this Code for the service of a sumons upon such
person or persons as the Magistrate may direct, and at | east
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one copy shall be
(c)

145 (1) Wenever an Executive Mgistrate is satisfied
froma report of a police officer or upon other information
that a dispute likely to cause a breach of the peace exists
concerning any land or water or the boundaries thereof,
within his local jurisdiction, he shall mnmke an order in
witing, stating the grounds of his being so satisfied, and
requiring the parties concerned in such dispute to attend
his Court in person or by pleader, on a specified date and
time, and to put in witten statements of their respective
clains as respects the fact of actual possession of the
subj ect of dispute.

(2).......

(3) A copy of the order shall be served in manner
provided by this Code for the service of a summons upon such
person or persons as the Mgistrate may direct, and at | east
one copy shall be
625
publ i shed by being affixed to sone conspi cuous place at or
near the subject of dispute.

(4) The Magistrate shall then, wi thout reference to the
nerits or the clains~ of any of such parties to a right to
possess the subject of dispute, peruse the statenents so put
in, hear the parties, receive all such evidence as may be
produced by them respectively, consider the effect of such
evi dence, take such further evidence (if any) as he thinks
necessary, and, if possible, decide whether any and which of
the parties was at the date of the order before nentioned in
such possession of the said subject:

Provided that.........

Provided also that, if the Magistrate considers the
case one of enmergency, he may at any tinme attach the subject
of dispute, pending his decision under this section

(5) Nothing in this section shall preclude any party so
required to attend, or any other ~person interested, from
showi ng that no such dispute as aforesaid exists published
by being affixed to some conspicuous place at or near the
subj ect of dispute.

(4) The Magistrate shall then, wi thout reference to the
nmerits or the claims of any of such parties to-a right to
possess the subject of dispute, peruse the statenents,
docunents and affidavits, if any, so put in, hear the
parties and conclude the inquiry, as far as nmay  be
practicable, within a period of two nmonths fromthe date of
the appearance of the parties before himand, if possible,
deci de the question whet her any and which of the parties was
at the date of the order before nmentioned in such possession
of the said subject:

Provided that........

Provided further that........

Provided also that, if the Magistrate considers the
case one of emergency, he may at any time attach the subject
of dispute, pending his decision under this section

(5) Nothing in this section shall preclude any party so
required to attend, or any other person interested, from
showi ng that no such dispute as aforesaid exists published
by being affixed to some conspicuous place at or near the
subj ect of dispute.

(4) The Magistrate shall then, without reference to the
nerits or the clainse of any of such parties to aright to
possess the subject of dispute, peruse the statenents so put
in, hear the parties, receive all such evidence as may be
produced by them take such further evidence, if any, as he
thi nks necessary, and, if possible, decide whether any and
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which of the parties was, at the date of the order nade by
hi m under sub-section (1), in possession of the subject of
di spute:

Provided that.........

(5) Nothing in this section shall preclude any party so
required to attend, or any other person interested, from
showi ng that no such dispute as aforesaid exists
626

(a)
or has existed; and in such case the Magistrate shall cance
his said order, and all further proceedings thereon shall be
stayed, but, subject to such cancellation, the order of the
Magi st rat e under sub-section (1) shall be final

(6) If the Magistrate decides that one of the parties
was or should under the first proviso to sub-section (4) be
treated as being in such possession of the said subject, he
shal | issue an order declaring such party to be entitled to
possession thereof until evicted therefromin due course of
| aw, and forbidding all disturbance of such possession unti
such eviction and when he proceeds under the first proviso
to sub-section (4), nmay restore to  possession the party
forcibly and wongful |l y di spossessed.

(146) (1) |If the Magistrate descides that none of the
parties was then in such possession, or is unable to satisfy
hi nsel f

(b)
or has existed; and in such case the Magi strate shall cance
his said order, and all further proceedings thereon shall be
stayed, but, subject to such cancellation, the order of the
Magi st rat e under sub-section (1) shall be final

(6) If the Magistrate decides that one of the parties
was or should under the 2nd  proviso to sub-section (4) be
treated as being in such possession of the said subject, he
shal | issue an order declaring such party to be entitled to
possession thereof until elected therefromin due course of
law, and forbidding all disturbance of such possession unti
such eviction and when he proceeds under the second proviso
to sub-section (4), may restore to possession the party
forcibly and wongfully di spossessed.

(146) (1) If the Magistrate is of opinion that none of
the parties was then in such possession, of the subject of
di spute, he

(c)
or has existed; and in such case the Magistrate shall cance
his said order, and all further proceedings thereon shall be
stayed, but, subject to such cancellation, the order of the
Magi st rat e under sub-section (1) shall be final

(6) (a) |If the Magistrate decides that one of the
parties was or should wunder the proviso to sub-section (4)
be treated as being in such possession of the said subject,
he shall issue an order declaring such party to be entitled
to possession thereof until evicted therefromin due course
of law, and forbidding all disturbance of such possession
until such eviction and when he proceeds under the first
proviso to sub-section (4), may restore to possession the
party forcibly and wongfully di spossessed.

(b).........
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(146) (1) |If the Magistrate at any time after nmaking
the order under sub-section (1) of Section 145 considers the
case to be
627
as to which of themwas then in such possession of the
subj ect of dispute, he may attach it until a conpetent Court
has determined the rights of the parties thereto, or the
person entitled to possession thereof:

Provided that the District Magistrate or the Magistrate
who has attached the subject of dispute may withdraw the
attachment at any tinme, if he is satisfied that there is no
[ onger any |Iikelihood of a breach of the peace in regard to
the subject of dispute.

(2) Wen the -Magistrate attaches the subject of
di spute, he nmmy, if he thinks fit and if no receiver of the
property, the subject of dispute, has been appointed by any
Cvil Court appoint a receiver thereof, may attach it, and
draw up a statenent of the facts of the case and forward the
record of the proceeding to a GCivil Court of conpetent
jurisdiction to decide the question whether any and whi ch of
the parties was in possession of the subject of dispute at
the date of the order as explained in sub-section (4) of
section 145; and he shall direct the parties to appear
before the GCivil Court on a date to be fixed by him

Provided that the District Magistrate or the Magistrate
who has attached the subject of dispute may wthdraw the
attachment at any tinme, if heis satisfied that there is no
I onger any likelihood of a breach of the peace inregard to
the subject of dispute.

(2) Wen the Magistrate attaches the -subject of
di spute, he may, if he thinks fit and if no receiver of the
property, the subject of dispute, has been appointed by any
Cvil Court appoint a receiver thereof, one of energency, or
if he decides that none of the parties was then .in such
possession as is referred to in section 145, or if he is
unable to satisfy hinself as to which of-themwas then in
such possession of the subject of dispute until a conpetent
court has determined the rights of the parties thereto with
regard to the person entitled to the possession thereof

Provi ded that such Magistrate may wthdraw  the
attachment at any time if he is satisfied that there'is no
| onger any |ikelihood of breach of the peace withiregard to
the subject of dispute.

(2) When the Magistrate attaches the subject of dispute
he may, if no receiver in relation to such subject  of
di spute, has been appointed by any Civil Court, nake such
arrangenents as he considers proper for
628

(a)
who subject to the control of the Mgistrate, shall have al
the powers of a receiver appointed under the Code of G vi
Procedure.

Provided that, in the event of a receiver of the
property, the subj ect of di spute, being subsequently
appointed by any Cvil Court, possession shall be made over
to him by the receiver appointed by the Magistrate, who
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shal | thereupon be discharge.

(b)
who subject to the control of the Magistrate, shall have al
the powers of a receiver appointed under the Code of G vi
Pr ocedure.

Provided that, in the event of a receiver of the
property, the subj ect of di spute, being subsequently
appointed by any Cvil Court, possession shall be nmade over
to him by the receiver appointed by the WMagistrate, who
shal | thereupon be discharge.

(c)
| ooking after the property or if he thinks fit, appoint a
recei ver thereof, who shall have, subject to the control of
the Magistrate all the powers of a receiver appointed under
the Code of Civil Procedure, 1908 (5 of 1908):

Provi ded that in the event of a receiver being
subsequent |y appointed in relation to the subject of dispute
by any Civil Court, the Mgistrate-

(a) shall~ order the receiver appointed by himto hand
over the ' possession of the subject of dispute to the
recei ver appointed by the  Cvil Court and shall thereafter
di scharge the receiver appointed by him

(b) may make such other incidental or consequentia
orders as may be just.

629

Quite obviously, Sections 145 and 146 of the Crinina
Procedure Code together constitute a schene for the
resolution of a situation where there is a likelihood of a
breach of the peace because of a dispute concerning any |and
or water or their boundaries. |f Section 146 is torn out of
its setting and read independently of Section 145, it is
capabl e of being construed to nmean that once an attachnent
is effected in any of the three situations nentioned
therein, the dispute can only be resolved by a conpetent
Court and not by the Magistrate effecting the attachnent.
But Section 146 cannot be so separated from Section 145. It
can only be read in the context of Section 145. Contextua
construction nust surely prevai l over i sol ati oni st
construction. Gtherwise, it may mslead. That is one of the
first principles of construction. Let us therefore |ook at
Section 145 and consider Section 146 in that  context.
Section 145 contenplates, first, the satisfaction of the
Magi strate that a dispute likely to cause a breach of the
peace exists concerning any land or water or their
boundari es, and, next, the issuance of an order, known to
| awyers practising in the Criminal Courts as a prelininary
order, stating the grounds of his satisfaction and requiring
the parties concerned to attend his Court and to put in
witten statenents of their respective clains as regards the
fact of actual possession of the subject of dispute. A
prelimnary order is considered so basic to a proceeding
under Section 145 that a failure to draw up a prelimnary
order has been held by several H gh Courts to vitiate al
the subsequent proceedings. It is by mnmaking a prelimnary
order that the Magistrate assumes jurisdiction to proceed
under Sections 145 and 146. In fact, the first of the
situations in which an attachment may be effected under
Section 146 of the 1973 Code has to be "at any tine after
maki ng the order under sub-section (1) of Section 145" while
the other two situations have, necessarily, to be at the
final stage of the proceeding initiated by the prelimnary
order. Now, the prelimnary order is required to enjoin the
parties not only to appear before the Magistrate on a
specified date but also to put in their witten statenents.
Sub-section (3) of Section 145 prescribes the node of
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service of the prelimnary order on the parties. Sub-section
(4) casts a duty on the WMagistrate to peruse the witten
statenments of the parties, to receive the evidence adduced
by them to take further evidence if necessary and, if
possible, to decide which of the parties was in possession
on the date of the prelimnary order. If the Magistrate
decides that one of the parties was in possession he is to
nake a final order in the manner provided by sub-section
(6). Provision for the two situations where the Magistrate
is unable to decide which of the parties was in possession
or where he is of the viewthat neither of themwas in
possession is made in Section 146

630

under which he may attach the subject of dispute until the
determ nation of the rights of parties by a conpetent Court.
The scheme of Sections 145 and 146 is that the Magistrate,
on being satisfied about the existence of a dispute likely
to cause a breach of the peace, issues a prelimnary order
stating the grounds of his satisfaction and calling upon the
parties to ~appear before him and submt their witten
statenments. Then he proceeds to peruse the statenents, to
receive and to take evidence and to decide which of the
parties was in possession on the date of the prelimnary
order. On the other hand if he is unable to deci de who was
in such possession orif he is of the view that none of the
parties was in such possession he may say so. If he decides
that one of the parties was in possession, he declares the
possession of such party. In the other two situations he
attaches the property. Thus a  proceeding begun wth a
prelimnary order must be followed up by an-enquiry and end
with the Magi strate deciding in one of three ways and naki ng
consequential orders. There is no half way house, there is
no question of stopping in the middle and Ileaving the
parties to go to the Cvil Court. Proceedi ng may however be
stopped at any tinme if one or other of the parties satisfies
the magistrate that there has never been or there is no
| onger any dispute likely to cause a breach of the peace. If
there is no dispute likely to cause a breach of the peace,
the foundation for the jurisdiction of the  nagistrate
di sappears. The nmgistrate then cancels the prelininary
order. This is provided by Section 145 sub-section (5).
Except for the reason that there is no dispute likely to
cause a breach of the peace and as provided by Section
145(5), a proceeding initiated by a prelimnary order under
Section 145(1) rmust run its full course. Now, in a case of
emergency, a mmgistrate nmay attach the property, at any tinme
after making the prelimnary order. This is the first of the
situations provided in Section 146(1) in which an attachnment
may be effected. There is no express stipulation in Section
146 that the jurisdiction of the nmgistrate ends with the
attachment. Nor is it inplied. Far fromit. The obligation
to proceed with the enquiry as prescribed by Section 145
sub-section 4 is against any such inplication. Suppose a
magi strate draws up a prelimnary order under section 145(1)
and imrediately follows it up wth an attachnent under
Section 146(1), the whole exercise of stating the grounds of
his satisfaction and calling upon the parties to appear
before him and submt their witten statements becones
futile if heis to have no further jurisdiction in the
matter. And yet he cannot make an order of attachment under
Section 146(1) on the ground of enmergency w thout first
nmaking a prelimnary order in the manner prescribed by
Section 145(1). There is no reason why we should adopt a
construction which will lead to

631
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such inevitable contradictions. W nmentioned a little
earlier that the only provision for stopping the proceeding
and cancelling the prelimnary order is to be found in
Section 145(5) and it can only be on the ground that there
is no longer any dispute likely to cause a breach of the
peace. An energency is the basis of attachment under the
first linb of Section 146(1) and if there is an energency,
no one can say that there is no dispute likely to cause a
breach of the peace

Let us exanmine if a conparative study of the provisions
as they stood, before 1955 and after 1955 under the old Code
and as they now stand under the 1973 Code lead us to a
conclusion other than ‘that indicated in the preceding
par agraph. From the conparative table of the provisions, it
is seen that there were two principal changes nade by the
1955 amendnent. The first was that the prelimnary order was
also to require the parties to put in docunents and the
affidavits of such persons as they intended to rely upon in
support of their clains. The nmgistrate was to decide the
case on. '‘a consideration of the witten statenents the
docunents-and the affidavits put in by the parties and after
hearing them The position earlier was that the parties had
the right to adduce -evidence and the magi strate coul d take
further evidence if he so desired. The second change was
that in the two situations where he was unable to satisfy
hinself as to which of the parties was in possession or
where he deci ded that none of the parties was in possession
after attaching the property, the magistrate was hinself to
refer the dispute to the Cvil Court instead of leaving it
to the parties to go to the Cvil Court. He was to obtain
the finding of the GCvil Court and thereafter conclude the
proceedi ng under Section 145 Crinminal ~ Procedure Code in
conformity with the decision of the Cvil Court. The revised
procedure introduced by the 1955 amendnent was not found to
work satisfactorily and, therefore, it was, apparently,
thought desirable to revert to the old procedure. The
provi sions of Sections 145 and 146 of the 1973 Code are
substantially the sane as the corresponding provisions
before the 1955 anmendnent. The only noticeable change is
that the second proviso to Section 145(4) (as it stood
before the 1955 amendnent) has now been transposed to
Section 146 but without the words "pending his decision
under this Section" and wth the words "at any tine after
nmaki ng the order under Section 145(1)" super-added. The
change, clearly, is in the interests of ~ conveni ent
draftsmanship. Al situations in which an attachnent nmay be
made are now mentioned together in Section 146. The words
"pendi ng his decision under this section" have apparently
been omtted as unnecessary since Section 145 provi des how
the proceeding initiated by a prelimnary order nust pro-
632
ceed and end and therefore an attachnent made 'at any tinme
after making under Section 145(1)’ can only continue unti
the termnation of the proceeding. At the termi nation of the
proceeding, if he finds one of the parties was in possession
as stipulated, the magi strate nust nake an order as provided
in Section 145(6) and withdraw the attachnent as provided in
Section 146(1) since there can be no dispute likely to cause
a breach of the peace once an order in terns of Section
145(6) is nade.

In our view, it is wong to hold that the nmagistrate’'s
Jurisdiction ends as soon as an attachment is made on the
ground of energency. A |arge nunber of cases decided by
several High Courts some taking one viewand the other a
different view were read to us. W do not consider it
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necessary to refer to themexcept to acknow edge that we
derived consi derabl e assistance fromthe judgnment of Lahiri,
J., in Kshetra Mhan Sarkar v. Paran Chandra Mandal (1), in
arriving at our conclusion. W my also add that the
guestion now at issue did not arise for consideration in
Chandu Naik & Os. v. SitaramB. Naik & Anr. (supra). Wat
was decided there was that a proceeding under Section 145
Crimnal Procedure Code did not abate because of Section 8
of the Maharashtra Vacant Land (Prohibition of unauthorised
Qccupation and Summary Eviction) Act, 1975. 1In the result
the appeal is dismssed.

P.B.R Appeal dism ssed.
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