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CASE NO. :
Appeal (civil) 919 of 2007

PETI TI ONER
SHARE MEDI CAL CARE

RESPONDENT:
UNION OF I NDIA & ORS

DATE OF JUDGVENT: 23/02/2007

BENCH
C. K. THAKKER & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT
(Arising out of SPECI AL LEAVE PETI TION (C) NOGs. 10429 to 10431 OF 2005)

C. K. THAKKER, J.

Leave granted.

Thi s appeal has been filed agai nst a comon
judgrment and order passed by the Hi gh Court of Andhra
Pradesh, Hyderabad on Decenber 31, 2004 in Wit
Petition Nos. 22734 & 22735 of 1996 and 3355 of 2001.

Few facts which are necessary for understanding the
controversy are that 'the appell ant\027Share Medi cal Care is
a Society registered under the Andhra Pradesh (Tel engana
Area) Public Societies Act, 1350 Fasli (Act 1 of 1350 F)

(" Society’ for short) and owes its origin to the desire of Non
Resi dent Indian (NRI) Scientists and Doctors based in the
United States of Anerica (USA). The aimof the Society is

to share the advanced technol ogy with the citizens of

I ndi a. The appel | ant - Soci ety was established with the
intention to construct and run hospitals, nedical and

di agnostic centers, etc. It is a charitable hospital and is
run on 'no-profit’ basis. It is located at village Ghanapur
about 40-50 knms away fromthe city of Hyderabad. 1t

started its activities in the year 1993. It has specialized in
treatnment of heart and related ail nents having the | atest

equi prents and speci ali st doctors.

In the year 1992-93, the appellant-Society inported
certain nedical equipnments for the use in its charitable
hospital . According to the appellant, under-Notification
No. 64/88-Cus dated March 1, 1988, exenptions were
granted to hospital equipnents inmported by specified
category of hospitals (charitable) subject to certification by
Directorate General of Health Services (DGHS). The table
in the notification classified hospitals in four categories.
According to the appellant, it falls under Para No.3 of the
tabl e of notification.

The appel | ant, however, along with several other
hospital s, had applied for the benefit of exenption
notification not under para 3 but para 2 of the table. The
benefit of exenption was granted. Since the Society was
also entitled to exenption under para 3 of the table, an
application was made to DGHS hi ghlighting the fact that
the appellant is a non-profit organization and had been
permtted to inmport medical equipnments by DGHS by
certification. It has been registered as an institution to
recei ve donations in foreign exchange and since the area
of operations of the main hospital at Ghanapur and the
Rural Health Hospital are in rural areas, it would be
entitled to invoke para 3 of the table of notification of
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exenption. The Deputy Director General (Medical), DGHS
by an order dated January 25, 2000 rejected the
application of the appellant observing therein that initially
the request was nade by the appellant for exenption
under para 2 of the notification and accordingly, the
institution was granted such exenmption. It was, therefore,
not open to apply for exenption under para 3 of the table
of the exenption notification and the application was
liable to be rejected.

Bei ng aggri eved by the above order passed by the
Deputy Director General (Medical), the appell ant-Society
filed the above petitions in the H gh Court of Andhra
Pradesh. The High Court also dism ssed the petitions
observing that it was not in dispute that the appell ant
(petitioner) clained exenption in respect of inport of
hospi tal equi prments and was allowed on the basis of its
prayer under category para 2 of-the table. The Hi gh Court
noted that the |learned counsel for the appellant-petitioner
relied upon certain decisions in support of the contention
that a categorization could be changed but it held that the
exenption-was granted in category 2 of the table, certain
i nformati on was sought which was not supplied by the
Soci ety and the exenption was w thdrawn. Regarding
category 3, however, the H gh Court observed that when
the appellant did not fulfill conditions relatable to category
2 institution, its claimfor conversion of categorization
under category 3 was untenable. Accordingly, -all petitions
wer e di smi ssed

W have heard | earned counsel for the parties.

Learned counsel for the appellant submtted that it
is settled |l aw that even if exenption'is granted for one
category or under one notification-and the applicant is
entitled to claimnore or greater benefit under other
category or other notification, the-authority is duty bound
to consider the case of the applicant in the other category
or other notification and there i's no question of any
estoppel or bar to such plea. It was, therefore, i ncunbent
upon the Deputy Director Ceneral (Medical), DGHS to
consi der the application of the appellant on merits and
rejection of application only on the ground that the
appel l ant had earlier applied under category 2 and,
therefore, it was not open to it to apply under category 3
and the application was not tenable was illegal and
contrary to |law. The | earned counsel for the appell ant
further submitted that it was only because of rejection of
application on the ground of maintainability that it nmade
alimted prayer before the Hi gh Court to direct the
Deputy Director General (Medical), DGHS to consider and
deci de the application of the appellant on nerits. By not
doi ng so, the error of law commtted by the Deputy
Director CGeneral (Medical), DGHS had been repeated by
the H gh Court and hence both the orders are liable to be
set aside. It was subnitted that the Deputy Director
General (Medical), DGHS nmay be asked to consider the
matter of the appellant on nerits as to whether it would
be entitled to exenpti on under category 3.

The | earned counsel for the respondents, on the
ot her hand, supported the order of the authority relying
on an affidavit inreply filed by the Assistant Director
CGeneral (M who stated that the representation of the
appel | ant was exam ned carefully by the authorities and it
was deci ded that when the appellant had voluntarily
appl i ed under category 2 of the exenption notification, he
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could not change it to category 3. Category 2 exenption

was not 'thrust upon’ the appellant. The appellant-

hospital never objected the categorization of its hospital in
the past. Wen the said exenption benefits were

wi thdrawn for non-fulfillment of free treatnent

obligations, the appellant represented its case as an
"afterthought’ to category under para 3 of the table of
exenption notification which was rejected. It, therefore,
cannot be said that any illegality had been conmrtted and

the appeal deserves to be dism ssed.

Havi ng heard | earned counsel for the parties, in our
opi nion, the appeal deserves to be allowed. It is, no doubt,
true that initially the appellant clainmed exenption under
category 2 of exenption notification which was granted.
That, however, does not nean that the appellant could not
cl ai m exenpti on under category 3. So far as cancellation
of exenption under category 2 i.s concerned, we are not
cal l ed upon to decide legality or otherw se of the said
decision as it has not been chall enged before us in the
present proceedi ngs. The short question which we have to
answer is-whether the appellant could claimexenption
under category 3 and non-considerati on of the said
application by the Deputy Director CGeneral (Medical) is in
consonance with law. Qur reply is in the negative. And
we are supported in our view by the decisions of this
Court.

In this connection, attention of the Court has been
invited to certain decisions by the |l earned counsel for the
appel | ant .

In Collector of Central Excise, Baroda v. Indian Petro
Chemi cals, (1997) 11 SCC 318, this Court held that if two
exenption notifications are applicable in a given case, the
assessee may claimbenefit of the nore beneficial one.
Similarly, in HCL. Limted v. Collector of Custons, New
Del hi, (2001) 130 E.L.T. 405 (SC), this Court relying upon
Indian Petro Chem cals, held that where there are two
exenption notifications that cover the case in question
the assessee is entitled to the benefit of that exenption
notification which may give himgreater or larger relief. In
Uni chem Laboratories Ltd. v. Collector of Central Excise,
Bonbay, (2002) 7 SCC 145 : JT 2002 (6) SC 547, the
appel | ant was a manufacturer of bul k drugs. —Exenption
was granted to himunder one item He, thereafter, filed a
revised classification |ist categorizing its bul k drugs under
the other Head claining nore benefit. The clai mwas
rejected on the ground that the appellant had not claimed
the benefit of exenption at the tine of filing the
classification list and subsequently it could not be done.
The appel | ant approached this Court.

Al'l owi ng the appeal and setting aside the order, this
Court held that if no time is fixed for the purpose of
getting benefit under the exenption notification, it could
be clainmed at any tinme. If the notification applies, the
benefit thereunder must be extended to the appellant. The
Court held that the authorities as well as the Tribuna
were not right in holding that the appellant ought to have
claimed the benefit of the notification at the time of filing
of classification lists and not at a subsequent stage.

The Court then stated;

"\ 005There can be no doubt that the authorities
functioning under the Act nust, as are in duty
bound, protect the interest of the Revenue by

| evying and coll ecting the duty in accordance with
law - no less and also no nore. It is no part of
their duty to deprive an assessee of the benefit
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available to himin lawwith a view to augnent the
gquantum of duty for the benefit of the Revenue.
They must act reasonably and fairly".
(enphasi s suppli ed)

In Kerala State Cooperative Marketing
Federation Ltd. & Ors. v. Conm ssioner of |ncomne
Tax, (1998) 5 SCC 48 : JT 1998 (4) SC 145,
interpreting Section 80-P(2)(a) of the Income Tax
Act, 1961, this Court said;

"W may notice that the provision is introduced
with a view to encouragi ng and pronoting growh

of co-operative sector in the economic life of the
country and in pursuance of the declared policy of
the CGovernment. The correct way of reading the

di fferent heads of ‘exenption enunerated in the
section would be'to treat each as a separate and
di stinct head of exenption. Whenever a question
ari ses as to whether any particul ar category

of an incone of a co-operative society is

exenpt fromtax what has to be seen is

whet her income fell w'thin any of the severa

heads of exemption. If it fell within any one

head of exenption, it would be free fromtax
notwi t hst andi ng that the conditions of

anot her head of exenption are not satisfied

and such inconme is not free fromtax under

that head of exenption. The expression

"marketing" is an expression of wide inmport. 1t

i nvol ves exchange functions such as buyi ng and

sel ling, physical functions such as storage,
transportation, processing and other comercia
activities such as standardisation, financing,
marketing intelligence etc. Such activities can be
carried on by an Apex Society rather than a
primary society". (enphasi s supplied)

From the above decisions, it is clear that even if an
appl i cant does not claimbenefit under a particul ar
notification at the initial stage, he is not debarred,
prohi bited or estopped fromclaimng such benefit at a
| at er stage.

In the instant case, the ground which weighed with
the Deputy Director CGeneral (Medical), DGHS for non-
consi dering the prayer of the appellant was that earlier
exenption was sought under category 2 of exenption
notification, not under category 3 of exenption
notification and exenption under category 2 was
withdrawn. This is hardly a ground sustainable in Faw. On
the contrary, well settled lawis that in case the applicant
is entitled to benefit under two different Notifications or
under two different Heads, he can claimnore benefit and
it is the duty of the authorities to grant such benefits if
the applicant is otherwise entitled to such benefit.

Theref ore, non-consideration on the part of the Deputy
Director General (Medical), DGHS to the prayer of the
appel l ant in claimng exenption under category 3 of the
notification is illegal and inproper. The prayer ought to
have been consi dered and decided on nerits. Gant of
exenption under category 2 of the notification or

wi t hdrawal of the said benefit cannot come in the way of
the applicant in claimng exenption under category 3 if
the conditions laid down thereunder have been fulfilled.
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The High Court also conmtted the sanme error and hence
the order of the H gh Court also suffers fromthe sane
infirmty and is |liable to be set aside.

Strong reliance was placed by the respondents on a
decision of this Court in Mediwell Hospital & Health Care
Pvt. Ltd. v. Union of India & Os., (1997) 1 SCC 759 : JT
1997 (1) SC 270. In Mediwell Hospital, the Court was
considering the very sane notification 64/88 and grant of
exenption to hospital equipnents inported by specified
category of hospitals. The Court held that an Individua
Di agnostic Centre if covered by the notification, could
claiminport of equipments without paying custonms duty.
But in case of failure on the part of the persons availing
the benefit to satisfy conditions laid down in the
notification, it is incunbent on the authorities to recover
such duty.

The Court stated;

The conpetent -authority, therefore, should
continue to be vigilant and check whether the
undert aki'ngs given by the applicants are being
duly conplied with after getting the benefit of
the exenption notification and inporting the
equi prent wi t hout paynment of custons duty
and if on such enquiry the authorities are
satisfied that the /continuing obligation are not
being carried out then it would be fully open to
the authority to ask the person who have
avai |l ed of the benefit of exenption to pay the
duty payable in respect of the equipnments
whi ch have been inported w thout paynent of
custons duty. Needl ess to nention the
government has granted exenption from
paynment of custonms duty with the sol e object
that 40% of all outdoor patients and entire
i ndoor patients of the | ow incone group whose
income is less than Rs.500/- p.m would be
able to receive free treatnent inthe Institute.

That obj ective nust be achieved at any cost,

and the very authority who have granted
such certificate of exenption would ensure

that the obligation inposed on the persons
availing of the exenption notification are
being duly carried out and on being satisfied
that the said obligations have not been

di scharged they can enforce realisation of the
custonms duty fromthem

In the counter-affidavit, it has been asserted that in
the light of the observations in Mediwell Hospital, the
Director CGeneral of Health Services and Departnent “of
Heal th decided to review cases of all (396) beneficent
institutions who had avail ed of benefits under notification
64/ 88, and the appellant was one of them Since it was
found that the appellant was not fulfilling the conditions
set out in para 2 of the Table, the benefit was w t hdrawn.

In our opinion, the decision in Mediwell Hospita
woul d not take away the right of the appellant to claim
benefit under para 3 of the Table of exenption
notification. If the appellant is not entitled to exenption
under para 2, it cannot nmmke grievance agai nst denial of
exenption. But if it is otherwise entitled to such benefit
under para 3, it cannot be denied either. The contention
of the authorities, therefore, has no force and mnust be
rej ected.
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For the foregoing reasons, the appeal deserves to be
al l owed and is accordingly all owed. The respondent -
authorities are directed to re-consider the case of the
appel l ant as to exenption in category 3 of the exenption
notification strictly in accordance with law, on its own
merits and w thout being inhibited by the observations
made by us herei nabove. The appeal is allowed wth
cost s.




