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ACT:

HEADNCTE

JUDGVENT:

R M SAHAI, J.

1. These are two sets of appeals filed by various Sahakari
Sakkar Karkhanas, that 1is, Co-operative Societies of
Sugar cane Gowers, Private  Undert akings, Joi nt St ock

Conpani es produci ng sugar in the State of Mharashtra and
the State itself one, directed against direction by a Ful
Bench of the Bonmbay High Court in Satara Sahakari Sakhar
Karkhana Ltd. & Anr. v. Stale of Miharashtra & Os., AR
1989 Bonbay 53 that the cane growers who were not menbers of
any Co-operative Society but who were required to supply
their cane under reservation order or Control Oders to
sugar factories with which they were attached were entitled
to market price instead of price fixed by the Governnent,
and other directed against fixation of narket ~ price for
1993-94 by the Hi gh Court at Rs. 740/- as against Rs.340/-
to Rs.400/- fixed by the Government.

2. The directions issued by the Full Bench are as under
"We are therefore of the view, that ~unless
provisions for the following arc made in it,
the State Order will not be valid
(i) The sugarcane & owers who are not
menbers of the factory or factories to which
they are required to supply their sugarcane
shall be paid for the sugarcane supplied by
them the price calculated at the narket rate
prevailing in the locality at the date of the
sal e;

(ii) The market rate may be as agreed between
the parties, nanely, the sugarcane grower and
the factory or factories concerned. If there
is any dispute over it, the sanme should be
resol ved by an independent authority which may
be created under the Order such as the one
under cl ause’ 12 of the present Order. The au-
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thority concerned should decide the dispute
expeditiously after hearing the parties and by
a speaki ng order,

(iii) No unaut hori sed deductions on any
account should be made by the factory fromthe
price to be paidto the sugarcane grower
without his consent. The State Order should
provide for a nmachinery simlar to the above
to hear and grant to the sugarcane grower,
expeditious relief if he has any conplaint in

that behal f."
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The reasons for these directions were twofold, one, the non
nenbers were not bound by the price fixed under bye- |aws

franmed under the Cooperative Sugar Act and other that there
was no machinery in the Zoning Order issued by the State
Governnment to hear the non-nenbers before the price was
fixed. Bef ore ~examini ng whether these reasons are well
founded in law leading to the inpugned directions it s
necessary to narrate in brief the necessity which inpelled
the Central CGovernnent to grant protection to sugar industry
and consequently to control, supply and distribution of the
sugar cane w thout sacrificing the interest of canegrower.

3. Sugar is an itemof daily use in every household, rich
or poor. Use of white sugar has increased with rolling of
years, growth of population, rise in incone etc. Today it
is sonewhere 134 |akh tonnes. Even in 1931 the requirenent
was nore than 9 |akh netric tonnes.~ But the production was
nearly 1.8 |l akh netric tonnes only.” And there was an inport
of nore than 8 |lakh netric -tonnes. The Gover nrent ,
t her ef ore, decided to grant protection to the sugar
i ndustry. The Bhargava Conmi ssion appointed by the  Centra
Government in 1970 in Chapter 1 of Part | of its report has
traced the growth and devel opnent of the sugar industry and

observed that till 1930-31 there were only 29 sugar
factories producing 1.22 |lakh tonnes of sugar in the
country. That was, however, not adequate to neet the
internal requirenment and nearly 8 |akh tonnes of sugar was
inmported in that year. |In 1932 protection was granted to

the sugar industry. Following this there was a phenonenal
expansi on of the industry and the nunber of sugar  factories
increased to 111 in 19-3334 and to 137 in 1936-37. The
sugar inmport which was about 8 |akh tonnes in 1930-31 was
al nost stopped from 19-3637. Thereafter there was little
devel opnent of the industry upto 1951-52. -~ The ~devel opnent
and regul ation of the sugar industry canme under the contro

of Governnent of India for the first time from May 1952 when
the Industries (Devel opnent and Regul ation) Act, 1951  cane
into force. Al the 138 sugar factories which were working
bef ore 1952 were registered under the provisions of
I ndustries (Devel opnent and Regul ati on) Act, 1951. “New sugar
factories were established thereafter under |icences granted
by the Central CGovernnent. Another inportant feature of
post - 1951 devel oprment noticed by the Conm ssion was setting
up of sugar factories largely in the cooperative sector due
to Covernnment policy of giving preference to cooperative
societies in the matter of licensing. In respect of State
of Maharashtra the Comm ssion observed that sugar industry
in Mharashtra was progressing very fast and the sugar
production in Mharashtra was expected to reach 16.37 |akh
nmetric tonnes and the State was to becone the |argest
producer of sugar in the country. Today the State accounts
for nearly 30% of the sugar output. The national output of
sugar for 1991-92, 19-9293 and 1993-94 was 134 106 and 96
| akh netric tonnes respectively. The output of Mharashtra
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was 42, 36 and 27 |akh tonnes for the correspondi ng years.
4. Wiile granting protection to the sugar factory t he
CGovernment did not ignore the interest of sugarcane growers.

It is the basic rather the only raw material for sugar. It
is grown by cultivators who were usually exploited or at
| east were in danger of being exploited. Therefore, the
Government agreed for fixing price of cane.

586

At a conference called by the Governnent of India in 1933
representatives of cane growers asked for a mnimm price
The CGovernnent accepted the demand an in 1934 passed the
Sugarcane Act, 193 which conferred powers on the then
provincial governnents to fix mnimumprice for the cane.
Since 1950 it is being don under Control Orders issued from
time the time. The last Order known as Sugarcane (Control)
Order was ’'lssued by the Central CGovernnent in 1966. the
main feature of the Oder arc two-fold one, that it
br oadened the base for price fixation by providing that the
mnimum price of can shall be fixed having regard to the
cost of ‘production of sugarcane, the return to the grower
from alternative crops, “the ~availability of sugar to
consunmer at fair price, the price at which sugar produced
from sugarcane is sold by producer of sugar and the recovery
of sugar from sugarcane. The other is that it regulates
distribution and /novenent of sugarcane by enpowering the
CGovernment to notify in the Gazette and reserve any area
where sugarcane is grown for a factory having regard to the
crushing capacity of the factory, the availability of
sugarcane in the reserved area and the need for. production
of sugar with a view to enable the factory to purchase the
quantity of sugarcane required by it. The ~Order thus
attenpts to assure supply of cane to sugar factories and
ensure mnimumprice to cane growers,

5. The Bhargava Conmission in Chapters 1-and 11 of Part 11
dealing with price fixation and stabilisation of supply of
cane after exam ning pros and cons of the various conpeting
interests was of the opinion that the need for steady and
adequate supply of cane to the sugar industry fromyear to

year could not be over- enphasised. It felt that an assured
and of adequate supply of cane was essential for the
wor ki ng of the sugar industry on an efficient and economc
| evel . The Commi ssion observed that sharp increase  and

decrease in cane supply fromyear to year were the bane of
the Indian sugar industry. Therefore, it felt that it -was
i mperative that sone kind of stability in. the matter of
supply of raw material to the industries shoul'd be  brought
about. It, therefore, recommended that provisions should be
made for agreenment between cane growers and factories. The
Conmi ssion suggested that where Cane Gowers’. Societies
Union operated it would be desirable to have tripartite
agreements involving factories, the societies “and t he
growers. It suggested that mininumprice be fixed for
sugarcane related to a basic recovery of 8.5%wth a prem um
for every 0. 1% increase in recovery on proportionate basis.
It also recomended that the sales realisation from sugar
after expenses should be shared with the cane growers who
execute agreenment for supply of cane and fulfil their
contract. Both these recomendati ons were accepted. The
latter has been incorporated as paragraph 5A in t he
Sugarcane (Control) Order, 1966 order for short). The
mnimum price for cane is fixed for growers throughout the
country and recommendati ons of Bhargava Conm ssion are being
followed both in fixing mninmumprice of cane, and paynent
of additional price in accordance with fornmula framed by it
appended as Schedule 11 to 1966 Order
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6. In the State of Maharashtra it was the experience of
the Governnent that there were cyclic ups and downs in
sugarcane production in the State which adversely affected
some of the sugar factories, par-
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ticularly those which were identified as si ck and
financially weak. The Governnent found that in tines of

shortage of sugarcane crop, in the absence of statutory
provisions earmarking areas for drawal of cane it becane
difficult for certain factories to get adequate quantity of
cane thereby affecting their obligations towards the cane
growers for paynent of cane price, enployees and workers for
paynment of their salaries and wages etc. In such situations
the State Government was required to assist the factories
with huge anobunts for enabling them to discharge their
obligations by diverting funds wi th considerable stress and
strain on the State Exchequer. -~ The Governnent found that at
times some of the factories starved of sugarcane whereas
ot hers'| exceeded their crushing capacity. In order to find
out sone solution to these problens the State Governnent
appoi nt ed a Comrmittee as an Experts Conmittee under

CGovernment Resol ution dated 28th April, 1980 in exercise of
the powers delegated to it by Notification issued by the
Central CGovernment” in- 1966. The said Committee was

requested to take review of the work done in the past in
regard to the fornmation of zones for Sugar factories; to
identify the limtations due to which the object of
formation of zones could not be achieved; and to suggest
renedi al measures . in various matters. The Conmittee
submitted its Report in October 1983. After considering the
Report the State Government on 12th Septenber 1984 i ssued
the Maharashtra Sugar Factories (Reservation of Areas and
Regul ation of Crushing and Sugarcane Supply) Oder, 1984.
In the Preanble to the Oder it is mentioned that the
Notification was issued to inplement the recommendations of
the Experts Conmittee appointed by it and also to ensure
econom c viability of |arge nunber of sugar factories. The
order nentions that since the Government of India had
granted letters of intent for establishnent of = new sugar
factories and has stipulated therein that the conversion of

the letters of intent into industrial licences shall, inter
alia, depend on the State Government notifying the zones for
drawal of sugarcane by new sugar factories. The Order

defines ’'cane grower’ either as 'owner’ or as a ’tenant
including a body corporate such as a conpany registered
under the Conpanies Act, 1955 (1 of 1956), a  society
regi stered under the Maharashtra Cooperative Societies Act,
1960 (Mah. XXI'V of 1961), any body corporate, set up under

any law for the time being in force, including an
Organi sation owned or controlled by the Governnent ~ of any
State or Covernnent of India’. It defines the “‘reserved

area’ to nean, the area reserved for a factory as specified
in the schedule pertaining to that factory. dause (3) of
the Oder provides that having regard to the crushing
capacity of sugar factories and the yield of sugarcane in
the reserved areas, and the need for production of sugar

the area as specified in the schedule, shall be reserved for
the sugar factory with a viewto enabling it to purchase
gquantity of sugarcane required by it. Sub-clause (2) of
Clause 3 prohibits any sugar factory to purchase cane or
accept supplies of cane fromcane growers except from the
area reserved for that factory. The only exception to It is
contained in Clauses 4 and 5 of the Order. Cause 4 deals
with grant of Ilicence and Cause 5 regulates supply of
sugarcane enpowering a permt officer to allow a sugar
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factory to purchase cane fromareas other than the reserved
for it wunder Clause 3 provided he is satisfied that the

circunstances nmentioned in the clause exi sted. The order
was anended in 1987,
588

1988 and 1989. Sub-clause (1A) was added after sub-cl ause
(1) in dause 3 of the Oder issued in 1984 by the
Maharashtra Sugar Factories (Reservation of Areas and
Regul ation of Crushing and Sugarcane Supply) (Second
Anmendnent) Order, 1987 and it is-provided that the area
specified in each of the schedules and reserved for the
factory mentioned in that schedule in accordance with sub-
clause (1) of the clause shall be reviewed by the State
CGovernment after every three years and in Clause 4, sub-
clause (6A) was added after sub-clause (6) which enmpowered
the licensing authority to allow a sugar factory to
manuf acture sugar fromthe sugarcane to be purchased by it
from non- nmenmbers which is grown in the area reserved for it
whi ch is overlapping or common with other factories if such
factory has entered into contracts for purchase of cane from
such growers —and if the sugarcane  does not exceed the
requirenments of the factory based on its licensed crushing
capacity during any crushing season.

7. Troubl e appears to have started after the Notification
was i ssued by the State Government in 1984. Wit petitions
were filed by cooperative societies and sugarcane growers
chall enging the Order as being beyond the scope of the Act
and the 1966 Oder. It was clained that the Oder was
violative of the rights guaranteed under Articles 14 and 19
of the Constitution. The challenge on behal f of the growers
that the Order in preventing the cane growers from selling
their sugarcane at the best price available inposed an

unreasonabl e restriction. It was clainmed that in process of
reservation they have been derived of the highest price in
the area, therefore, it was liable to be struck down

arbitrary. The prohibition in the Order on enrol nent of the
nmenbers was al so chal l enged. A Division Bench of the Bonbay
Hi gh Court in The Bahuri Sahakari Sakkar Karkhana Ltd. &
Anr. v. State of Maharashtra & Ors., AR 1987 Bonbay 248
held that the Order was not violative of the provisions of
the Constitution or the Central Government Order of 1966 and
the Essential Commodities Act (hereinafter referred to as
"the Act’). Nor did the Bench find any nerit in the claim
t hat t he reservation policy was violative of any
constitutional guarantee as the Orders having been issued in
view of the scarcity or non-availability of —sugarcane and
for securing the equitable distribution the Oder was
squarely covered in the Directive Policy unfolded by clause
(b) of Article 39 of the Constitution. The Bench did not
find any nerit in the claim that the distribution of
sugarcane on the licensing capacity of the sugar “factories
was violative of any statutory provision or the Constitution
as the licence for,crushing the sugarcane was granted by the
Central Covernment nerit under the provisions of |ndustries
(Devel opnent and Regul ation) Act, 1951. The Bench repelled
the challenge that the order was arbitrary or violative of
Article 14 of the Constitution. Nor it agreed with claim of
nonmenbers of the cooperative societies that the prohibition
in the Oder frombecom ng nenbers or obligation to supply
cane to the factory in the reserved area was unreasonabl e or
arbitrary. The Bench observed
"Wth the sole intention of avoiding cutthroat
conpetition bet ween the di fferent sugar
factories as well as the sugarcane growers,
the inpugned order has been issued. In this
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context, it cannot be forgotten that the Co-
operative Societies Act has been enact ed
keeping in viewthe Directive Principles and
the State Policy as

589

enshri ned in the Constitution. The co-
operative novenent in the ultimte analysis is
soci o-econonmi ¢ and noral novenent. It is a

part of the schene of decentralisation of
weal th and power. Cooperative capitalism is
neither co- operation nor socialism On the
ot her hand, co-operation is a substitute for
self-interest of an individual or groups of
individuals for the benefit of the whole
soci ety. Wealth has no neaning if it is
concentrated-in few hands. |In the absence of
decentralisation or equitable distribution of
weal th ~-or property, it becones inpropriety.
Ther efore equi table distribution is the
essence of equality. If for achieving this
obj ect the ~inpugned order has been issued
under the powers conferred by the Essentia
Commodi ties Act and the Sugarcane (Control)
Order, 1966, then it cannot be said that this
equi tabl e distribution results in inequity or
arbitrariness. In our ~view, the criteria
adopted and the guidelines laid down are
reasonabl e. They have a nexus with the object
sought. 'to be achieved. Wthout reserving
areas qua each factory and regulating the
supply of  sugarcane to the nmenbers  or non-
nenbers, the object of distribution of the
essential commodity viz. the sugarcane, would
not have been achieved. Therefore, we find it
difficult to accept the challenge raised by
the petitioners which is based on Art. 14 of
the Constitution of (India. "
[ Enphasi.s suppl i ed]
Gievance was al so nade by the non-nenbers of absence of any
hearing by the Pernmit Oficer. It was stated on behalf of
the State that it was intended to follow a fair procedure.
Note 1 to 7 incorporating the procedure was produced before
the Bench. It was found to be reasonable but the Bench was
of the viewthat it required to be given statutory shape by
amending 1984 Order. Since the necessary -~anmendnments were
not nade another Bench a Aurangabad held ‘that since the
State Government did not carry out the anendment in clause
5(1)(d) of the 1984 Order as pointed out by the Bench in the
earlier decision the sugarcane growers had a right to supply
sugarcane grown by themto the factory of their choice as

they were likely to receive better value in the  from of
price for the sugarcane grown by them A contrary Vview
appears to have been taken by another Bench. The

controversy was referred to a | arger Bench which in para-
graph 9 of the Judgnent has noticed the views taken by
different benches. It then observed that in none of the
earlier decisions given by the Division Benches they were
called upon to test the validity of the Order on the ground
of deprivation of sugarcane grower of the best price
available to them The Bench observed that its validity was
chall enged only on the ground of the alleged illegality of
the restrictions on the freedomto sell and purchase the
sugar cane except to and by the factories in whose favour the
Reservation Order was issued. The Bench held that the Order
i ssued by the Central CGovernnent in 1966 did not provide for
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fixation of the maxi mum price of sugarcane to be supplied by
the sugarcane grower to the sugar factories. The Full Bench
observed that the Aurangabad Bench had i ssued the directions
permitting the growers to sell their sugarcane at the best
price to different factories only because there was no
machi nery to hear the sugarcane growers before fixing the
price and redress their grievance. The Bench found that
this direction had not been conplied. It thereafter con-
sidered the question of fixation of price by dividing the
sugar cane growers in two categories one, who are nenbers of
any co-operative society and the others who are nonmenbers.
It held that since those

590

growers who were nenbers of the Society had to enter into an
agreenment under the bye-laws franed which were the sane in
all co-operative societies they could not nmake any grievance
against fixation ~of price. It found that even otherw se
before ~the Governnent which fixed the price they were
represent ed by their elected Board of Directors who
protected their interests. In respect of nonnmenbers it was
hel d that since they were not —-heard nor they wer e
represented by any one before the Conmittee they were placed
in a double jeopardy and i n absence of any machinery to hear
them before the pricewas fixed they were put to grave
i njustice. The Bench further held that since there was no
power in the State Order to fix the maximumprice payable to
the cane growers, therefore, those growers who were non-
menbers of any sugarcane co-operative society or they were
suppliers to non-debtor factories they were not bound by the
prices fixed by the State Government. The price fixation
was binding only on the nenbers of the debtor  factory.
Havi ng reached the conclusion that the price fixation was
not binding on the non-nmenbers, therefore, "they have a
choice either not to supply the sugar to any of the
factories or to sell it to the highest bodies", the 'Bench
held that, "the latter freedom of ‘the nmenmbers is  however
rendered nugatory by the provisions of clause 3 of the State
O der", the effect of which was that the non-nembers / woul d
be placed in a situation where either they had the ‘option
not to supply the sugarcane to the factory —owners or to
resign thenselves to their fate by allowing their crop to go
wast e. To get over this difficulty, what the Bench
descri bed as Hobson’s choice it resorted to Secti on
(3)(2)(f) of the Act read with Section 3(3)(c) and held that
the supply by the growers being in nature of a conpul sory
sale, they were entitled to supply the sugarcane at the nar-
ket rate.

8. How far this conclusion of the Full Bench is legally
sustai nable and whether the reasons in support of it/ are
properly founded is the crux of the matter that requires
consi derati on. Varied subnissions on wide spectrum were
advanced t ouchi ng upon not only the provision of the Act,
the Central and the State Orders but also the Cooperative
Societies Act, the limted scope of interference by the
courts in policy decision and the principles of price fixa-
tion in controlled econony. If Sri F.S. Narinman, the
| earned senior counsel appearing for the Sahkari Karkhanas
apprehended the effect of decision to be collapse of zoning
system and gradual erosion of cooperative novenment in the
State, then Sri G Ramaswany, the teanmed senior counse

appearing for the State could not see any justification for
the court to interfere in mtters of economc policy and the
direction of the Full Bench according to himwas violative
of the scherme of the Act. Sri Dhol akia, yet another senior
counsel appearing for the State did not find any rationale
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to distinguish between controlled price and the market price
as once the price, of any commodity was statutorily fixed
under the orders issued by the Governnment then that alone
becamre the market price. Sri Venugopal the |earned senior
counsel appearing for private undertakings urged that the
Act visualised water tight conpartnentalisation of the O der
issued wunder it to balance the interests of consuners and
when the Government did not fix any nmaxinum price but
provided for paynent of minimumprice only there was no
scope to inmport the concept of higher price or market price.
According to him
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the rationale for price fixation did no suffer from any
infirmty nor it caused an prejudice to the cane growers.
Sri R Nariman the | earned senior counsel appearing for
joint stock conpanies urged that paynment of market price
would result in -closing down of smaller wunits as price
structure was co-related with yield and not the narket.
El aborating their subm ssions, the |earned counsel submtted
that the Governnment of Maharashtra has been encouragi ng the
cooperative novenent in the State over the last severa
decades. As a result of its effort nore than hundred sugar
factories have coneto be established in the cooperative
sector. These cooperatives societies span the entire
spectrum of the State’'s agricultural sector. Al the sugar-
cane- gr owi ng areas / arc covered by one or the ot her
cooperative society which has established its own sugar
factory. Thi s devel opnent has not only enhanced the sugar
production but has changed the very face of the rura
Maharashtra. It has brought prosperity and awareness to vil -
| agers besides providing several anmenities. The cooperative
soci eties supply seeds, fertilizers, agricultural inplenents
and many ot her goods at conparatively cheaper rates to their

menbers. Many of themrun schools and~ other educationa
institutions providing education to the children of the
sugar cane growers. The interest of the State and the

interest of the public demands that this cooperative
noverent is kept alive and is not allowed to be weakened or
stultified. On the contrary, every effort should be nmade to
encourage and pronote it since the fate of these factories
is indivisibly connected with the well-being and survival of
mllions of farmers who are their nenbers. After ~the
anmendment of the Mharashtra Cooperative Societies Act
(reference is to the 1985 Anendnent which canme into force on
and from My 12, 1985) any and every person who seeks to
become a menber of the society will be enrolled as such

VWhat is called the concept of ’universal menbership  has
been introduced by the said anendnent. Every grower is
wel cone to join the cooperative society of his area. ~Nobody
who applies will be refused, but if sonebody wants to stay
out he cannot conplain at the sane tine that he “is  being
paid the same price as the nenbers of the society. It is
open to himeither not to raise sugarcane or to raise and
sell the same to the cooperative factory concerned at the
same price as the nenbers. He cannot claima preferentia

st at us. He too can becone a nenber of the society if he
likes and avail of all the benefits provided by the society
but nobody can help him if he chooses to stay out
vol untarily. VWil e the menbers are under an obligation to
rai se sugarcane in the specified area year after year, the
nonmenbers are under no such obligation; they are, free to
rai se such crops as they choose. The argunent further was
that the econony of each sugar factory was different for
various reasons it was also not possible to ensure an
uniform price by all the factories. And if every sugar
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factory is conpelled to pay price at Rs. 700/- a tonne, as
sone factories are paying, nost of themwould go out of
mar ket  which woul d cause incal cul able damage to the rura

econonmy of the State. |If these societies are to be kept
alive, it is necessary that a separate price is fixed for
each factory having regard to its owm econony and other
rel evant factors. Neither the nmenbers can conplain of it
nor the non- nenbers. So far as the questions of law are
concerned, the |earned counsel subnitted that neither the
Central Governnent nor the State Government made any order
un-
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der Section 3(2)(f) of the Act; hence, the was no obligation
upon them to ensure the price as contenplated by Section
3(3)(c). It was urged that even if it assunmed for the sake
of argument that a order under Section 3(2)(f) nust be
deened to have been made by necessary inplication, even then
Section 3(3)(c) must be held to have been satisfied for the
reason that the expression 'locality’ in clause (c) neans,
in the context, the reserved area (zone) in which the grower
is situated. The price paid by the sugar factory to its
menbers in that zone must be deened to be and is the market
price there is no other price in the said locality and
since that is paid tothe non-nenbers  as well, Section
3(3)(c) is satisfied.

9.Dr. Rajiv Dhawan, the |earned senior counsel appearing for
t he non-nmenbers, however, found compul'sion flowing from the
zoning order both'in supply and price which was arbitrary
and the basis for it being the efficiency of factory it was
wholly extraneous to price fixation for cane growers. Dr.
Abhi shek Singhvi, the learned senior counsel, didnot find
any justification for apprehending collapse of zoning or
cooperative novenent. Dr. Rajiv Dhawan submitted that non-
menbers were not bound by the bye-laws of the society.
Those bye-laws are between the society and its menbers.
Because the society is indebted to the State, it is  obliged
to agree to the price advised by the State Governnent, the
creditor. But so far as the non-nenbers are concerned,
there was no reason why they should be bound by the price
fixed by the creditor for its debtor. The provisions of the
Maharashtra Reservation of Areas Order in effeect and in
truth create a situation contenplated by Section 3(2)(f).
Looking fromthe point of view of the non-nenber growers,
the situation is no different fromthe one obtaining had a
formal order been nmade under Section 3(2)(f) requiring the
growers to sell their stock to the factory of that zone.
The CGovernnent cannot sinply create such conpul sion and
| eave the growers to the nercy of the factory. (In such a
situation, the factory would be free to exploit. and /take
advant age of their hel pl essness. A nere condition in /their
licence that they shall pay the sane price to “nonnenber
growers as is paid to nenber growers is not sufficient to
secure their legal rights. Wile the factory can wait, the
grower cannot, for the reason that if not harvested and used
at the appropriate time, the cane dries up, becones less
yi el ding and then dies. The Government is bound to ensure,
in such a situation, price for sugarcane as contenplated by
Section 3(3)(c). The Reservation Order cannot be wused to
promote or perpetuate the cooperative nmovenment in the State
nor can it be used as a lever to conpel growers to becone
nmenbers of the cooperative societies. There is no such
conpul sion under the Cooperative Societies Act and such a
conpul sion cannot be brought about by the Reservation of
Areas Oder. The nonmenbers cannot be puni shed by conpel -
ling themto sell their cane to uneconom c and inefficient
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factories at the price such factories can afford, i.e., at a
price far |ower than the true value and nmarket price of the
cane. The nmenbers may be so conpel |l ed because they nay have
a stake in the survival of those societies but the non-mem
bers have no such ties to the factory. Article 19(1)(c) of
the Constitution of India entitles a citizen of this country
not tojoin a society or an association if he does not w sh

to. He cannot be conpelled by lawto join a society or an
association. No

593

person can be compelled to walk into these societies, which
are in truth "debtor colonies”. Inasnuch as the State has

failed to provide or to ensure the narket price as
contenplated by Section 3(3)(c) of the Act, the Full Bench
was right in declaring that the non-nmenbers are entitled to
sell their sugarcane to whonmsoever they |ike and at whatever
price they can obtain. Even with respect to non-nenbers who
have entered into agreements with the factories, Dr. Dhawan
urged, the situation created by the Governnment is such that
the non-nenbers are also being forced to enter into such

agreenment s. He expl ains the position thus: even if a non-
menber does not obtain a loan, he will be paid the very same
price for sugarcane as a nmenber of the society. |If so, why

should a non-nmenber forego the facility of loan which is
normal |y advanced at alower rate of interest. By foregoing
the loan facility, he would be |losingat both ends. The
vice lies, says Dr. Dhawan, in the very systemthat has been
generated by the statutory orders nmade by the State.
Therefore, he says, the nonnenbers cannot be deprived of
their liberty to sell their product freely just because they
have entered into |oan agreenments. It is another nmatter
that they nay be liable for damages for breach of « contract
with the sugar factories but that is a matter between the
factory and that person. So far as the CGovernnent is con-
cerned, it cannot take note of that agreenent and conpe

such person to sell his cane at the SAP since that would
nmean enforcing a private contract between the parties
ot herwise than through court of |aw. Dr. Dhawan says that
in other States (other than Maharashtra and Gujarat) the
CGovernments have not only issued statutory orders creating
zones for each of the sugar factories but have also notified
the price at which the sugarcane is to be sold by the
growers to the factories and this price is common to the
entire State though it may vary corresponding to the sugar
content in the case.

10. Since entire thrust on the price structure operating
unf avourably to nonmenbers of cooperative society proceeded
on assunption that price fixation by the Governnent. for
cooperative society was influenced with creditor and -debtor
relationship between the two it is necessary to understand
t he mechani smof pricing for cane prevalent in the State and
whether it works harshly and unreasonably against. non-
menbers. The entire process of price fixation can be
divided in three stages. The first is the fixation of = what
is known as the mnimumex-factory price by the Centra

CGovernment under 1966 Order for entire sugar factories in
the country linking it with basic recovery of 8.5% with a
proportionate increase for every 0. 1% extra recovery.
Therefore, normally the minimumprice of cane paid by two
factories cannot be same. For instance, the normal recovery
in the State of Maharashtra is stated to bell.05% In the
year 1987-88 the mininmumprice fixed was Rs. 19.50 per quin-
tal. The highest and | owest price paid for the sugarcane in
the Ahnmednagar District during 1987-88 was Rs.366/- and
Rs. 240/ by Sangammer Sahkari Sakkar Karkhana and Jagdanba
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Sahkari Sakkar Karkhana respectively. The recovery of
Sangammer SSK Ltd. was 11.64% whereas the recovery of
Jagdanba SSK Ltd. was 10.36% It was explained that
di fference of 1.28% between recovery of sugar by the two
factories resulted in difference of sugar production per
tonne to extent of 12.8 kg. and the realisation too was
Rs. 64/ - per tonne nore. This difference got reflected

594
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in the price fixation.

11. The next is the State Advised Price. Every State has
its own nethod to determne it. The power is assumed under
Acts of the State Legislature or orders issued by the
CGover nment s. For instance, inthe State of Haryana a
Sugarcane Central Board is constituted under -Section 3 of
the Punj ab Sugarcane (Regulation of Purchase and Supply) Act
1953 headed by the Chief Mnister and other high officials
of the Agricultural and Cooperative Departnent, the D rector
of Sugar MIls etc. to advise the Governnent and the Cane
Conmi ssioner on various matters including the price of cane
to be paid to growers. Simlarly in U P. and Andhra Pradesh
it is done under orders issued under the U.P. Sugarcane
(Regul ati on of Supply and Purchase) Act 1953 and the Andhra
Pradesh Sugarcane (Regulation of Supply and Purchase) Act
1961. In Maharashtra 95% of sugar factories are in the
cooperative sector.  They are governed by ‘the Cooperative
Societies Act and the bye-laws franed thereunder. Bye- | ans
63, 64, ©64A, 65A and 65B deal wi th fixation of price of
cane. Bye- Law 64 enpowers the State Governnent to fix the
price of cane so |long the anpunt invested by it in setting
up of sugar factory is not repaid. The exercise is un-
dertaken by a Commttee constituted by the Governnment known

as 'Mnisterial Cabinet Conmittee .~ It conprises of the
Chief Mnister and other concerned Mnister. It takes into
account the ex-gate mininumprice declared by the Centra
CGover nrent , the estimated  sugar production and its

availability for production by the sugar factories, the
estimated average of sugar factory, the estinmated conversion
charges and the present day |levy and free sale sugar price
while fixing the price. In the witten subnission filed by
the appellants it is stated that in the year 1993 while the
statutory mninmumprice fixed by the Governnent of |ndia was
Rs. 345/- per netric tonne the State Advised Price for the
State of Maharashtra was Rs.360/- to Rs.400/per netric
tonne. It is explained that although such price in other
States, for instance Andhra Pradesh, WMdhya Pradesh and
Uttar Pradesh was Rs.400/-, Rs.530560/- and Rs.580-600/- per
metric tonne respectively but these prices were ex-gate
whereas in the State of Maharashtra it was ex-field. That
is a cane grower apart fromthe price determined by the
State Government is paid harvesting and transportation
charges etc. And when all this is totalled then the | price
paid to the cane grower in the State is the highest in the
country. The advance cane price or the price for harvesting
and transportation is paid to the cane growers irrespective
of whether they are nenbers of any cooperative society or
not . The advance according to the appellants was paid by
sugar factories under agreenent entered with growers whereas
according to respondents it was paid by the Banks and the
nonmenbers did not enter into any agreement. Since the
parties were at variance on an issue of fact they were
granted time on 24th February 1995 to file further affida-
vits clarifying their stand. Fromthe affidavits filed it
now transpires that the loans are normally advanced by the
village societies or rural banks to the farners on the
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certificate issued by the sugar factories showing cane
pl antati on, acreage, date of plantation, etc. Although the
factum of agreenment between the cultivator and the sugar
factory is riot clearly admtted in the reply filed on
behal f of the respondent but apart from those cultivators
who do not need any |oan for growi ng the crop whose
595
percentage appears to be negligible, it appears by and | arge
rather the uniformpractice is that a tripartite arrangenent
is arrived between the cultivator, the |oaning society and
the sugar factory. The loan is advanced on basis of the
certificate issued by the sugar factory and it is the sugar
factory which ultimately repays the anmount due to the
| oaning society out of the price of cane to be paid to the
cultivator, Such agreenents were recommended by the Bhargava
Conmi ssion as well. ~Even otherwi se no bank or society would
advance any loan unless it is assured of its repaynent. It
is, therefore, reasonable to assune that the advance is paid
to the cultivators by the rural banks or societies on the
certificate issued by the sugar factories.
12. The third is the price paid at the end of the season
The Bhar gava Conmi ssion had recomended paynent of
additional price at the end of season on fifty-fifty profit
sharing basis between growers and factories to be worked out
in accordance with Schedule Il to the 1966 Order. Even
though in the affidavit filed earlier by the officials of
the Departnent in the special |eave petition it was stated
that additional price was paid but a doubt had arisen as in
Ex.6 filed along with the additional affidavit of Dy. Secy.
to the Government of Mharashtra in C A No. 523/ 89
explaining the nechanism of fixation of cane price it
appeared that in the State of Maharashtra either the State
Advised Price is paid or additional cane price is.  paid,
whi chever is nore. Therefore, the appellant was directed to
expl ai n whether the additional price was paid in addition to
State Advised Price but the affidavit filed in pursuance of
the Order dated 24th February (1995 renmmins vague. It
appears the practice in the Stateis to pay the advance as
stated earlier at the beginning of the season and then the
cost of transportation and harvesting in the nmddl e of the
season and the price worked out finally at the end of the
season, by the Mnisterial Cabinet Conmmttee headed by the
Chi ef M ni ster, Cabinet Mnisters of t he concer ned
Departnment etc. on statenments submitted by each factory —and
recomendati ons made by the Conmittee after discussing the
matter with nmenbers of State Federation of Cooperative Sugar
Factories and representatives of the State Co-operative
Bank. In the State of Maharashtra, therefore, it appears
instead of additional price it is the State Advised  Price
whi ch is paid.
13. It would be appropriate to notice here how ,he State
Advi sed Price and the additional price is worked out ‘and if
it in any manner prejudice the cane growers specially the
non- memnber s. In the additional affidavit filed by .
Secretary of Govt. of India in Cvil Appeal No.523 of 1989
the nmechani smof price fixation is explained as under
Mechani sm of fixation
of cane price
Recei pts - Fi nanci al Results -
1. Sale of Sugar
596
Add - Val ue of the } Levy and Free sale
cl osi ng stocks } at assuned prices.
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as on 30/9 of
the year.
Deduct - value of the opening
stocks of the year
2. Add or deduct profit or
loss fromAncillary Units.
3.Add - other receipts from
a) Sal es of nolasses Press nmud Bagasse.
b) M scel | aneous
receipts.
c) Rebates

(SN Sy )

(1) +(2) +(3) (R

Expendi ture

| . Cane cost

(a) Govt. of India mnimmprice
linked with actual recovery
deducting the average harvesting/
transport charges.

1. Expenditure relating to cane -

Conmmi ssion to Harvesting

and Transport contract

Khodaki etc.

Harvesting & Transport charges.

<=

Cane Purchase Tax.
V. Conver si on charges.
a) Store consunption
b) Electrical charges
c) Qutside repairs
597

d) Sal ari es/wages
e) Over heads
VI. Interest Payable.
1) Capital | oans and deposits (‘NRD/ RD)
2) Working Capital

VI1. Bonus - M ninmum 8. 33%

VI11.Education Fund under section 68 Maharashtra
Cooperative Societies Act.

Audit Fees.

O her Provi sion.
DSl / Sakhar Sangh
Grand Total of =
| to VIII
R- E =S Surplus
Deduct : Current Depreciation |Investnment |
Al | onance Devel opment Rebate and | D
part of accunul ated | osses |
S - D+ 'NS Net Surplus.
Per MT. '"NS = Additional cane price.

Govt. of India’s Mninmumstatutory CP + Addi. C PRP.. ='X
CGovt. of - M ni mum
Mahar ashtr a Advi sed CP - ‘Y

X or Y whichever is nore.

14. The manner of working out additional cane price is

provided in Schedule 11 of the Control Order, 1966 in

fol |l owi ng manner:

598
"The amount to be paid on account of
additional price (per quintal of Sugarcane)
under O .5-A by a producer of sugar shall be
conputed in accordance with the follow ng
formul a, nanely:
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R- L+2A+B
X = eee-----
2C
Expl anation. - In this fornula -
1. "X' is the additional price in rupees

per quintal of sugarcane payable by the
producer of sugar to the sugarcane grower.
2. "R'" is the amount in rupees of sugar
produced during the sugar year excluding the
exci se duty paid or payable to the factory by
the purchaser.
3. "L" is the value in rupees of sugar
produced during the sugar year, as calcul ated
on the basis of the unit cost per quintal ex-
factory, ~exclusive of excise duty determ ned
with reference to the m ni num sugarcane price
fixed under .3, the final working results of
the year and the Cost Schedule and return
recomrended by such Authority as the Centra
CGovernment may specify fromtine to tine.
4. "A" isthe anpbunt found payable for the
previ ous year but not actually paid [vide sub-
clause (9)].
5. "B" s the excess or shortfall in
real isations fromactual sales of the wunsold
stocks / of sugar produced during the sugar
year, as on 30th day of Septenmber [vide item
7(ii) ‘below] whichis carried forward and
adjusted in thesale realisations of the
fol |l owi ng year.
6. "C'is the quantity in quintals of sug-
arcane purchased by the producer of sugar
during the sugar year
7. The anobunt "A" referred to in Expla-
nation 2 shall be conputed as under, nanely
(i)the actual anpunt realised during the sugar
year; and
(ii)the estimted value of the unsold stocks
of sugar held at the end of 30th  Septenber
calculated in regard to free sugar stocks at
the average rate of sales nanme during the
fortnight 11th to 30th Septenber and in regard
to levy sugar stocks at the notified |evy
prices as on the 30th Septenber.]
Expl anation. - In this Schedule "Sugar" ~means
any form of sugar containing nore than ninety
per cent. sucrose]."
15. A conparison of the two would indicate that there i's’ not
much difference the two. In the latter too the cost
incurred in producing sugar has to be deducted  fro the
receipts. In any case since the growis paid either the
State Advised Price Additional Cane Price whichever is high
no prejudice can be said to be caused nonnenbers. In the
affidavit filed on 10 March 1995 it is stated that the fina
price determined for the earlier year is the advance price
for the next year. For instance, if amount 'A was fixed as
final State Advised Price at the end of 1993-94 for a

factory then that becomes the advance pn. for 1994-95. It
has been explained the the final State Advised Price is
fixed basis of detailed statement submtted the Sugar

Conmi ssioner giving a detailed operational financial picture
of the working of the sugar factories such as sugar cane
crushi ng, sugar recovery, sugar bags
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produced, quantity sold as levy and free, incone from other
items, cost relating to harvesting and transport of cane,
sugar factory wages, power, fuel, chemical and ot her
expenses, depreciation provision etc. etc. According to the
affidavit broadly these principles related to, (a) valuation
of closing stock of free sale sugar and nolasses; (b)
fixation of Khodki charges (i.e. |abour charges paid for
col l ecting cane pieces remaining in the field after
harvesting); (c) provision of depreciation and investnent
al | owance/ devel opnent rebate; (d) sugarcane price to be paid
to the nmenbers/nonmenbers outside the area of operation;
(e) limt of cash component to be paid to the farnmers in
the cane paynent where cane price is on the high side; (f)
interest rate on non-refundabl e/ refundabl e deposits to be
paid to nmenbers/non-nenbers; and (g) deductions to be made
conpul sorily from the sugarcane price paynent to t he
farnmers. In effect the price for next year which is paid at
the comencenent of season comprises of not only the price
based 'on recovery of 8.5%but also the profit arrived at
after sal'e of sugar.

16. Few facts are necessary to be stated in respect of
price fixed under the bye-law of the society. One price
fixation for the cooperative societies under bye-law 64
either by the Director of Factories or by the State
Government was not challenged to be ultra vires, either
before the H gh Court’ or this Court. It cannot, therefore,
legitimately be urged that it was violative of the Contro

Order or the Zoning Order or it was arbitrary. In fact as
explained earlier it is the State Advised Price. If the
claim of non-nmenbers . is taken'to its |ogical conclusion it
woul d act unreasonably for them Let it be tested. Suppose
the price fixed for two factories "A" and 'B" is  Rs.400/-
and Rs.500/- respectively, 'X being a non-nmenber in area
"A the price for factory "A" is not binding on him ' If it
be so the price fixed for "B is certainly not binding on
hi m And the factory 'B is not bound to offer him Rs.
500/-. It may or may not. That nmay lead to uncertainty and
even exploitation. And then the price of Rs.500/- fixed for
"B is as nuch State Advised Price as Rs.400/- for 'A.
Much argunment was advanced on how the nmarket price in a
locality should be understood. It appears unnecessary to
deal with it as any other construction would be destructive
of zoning and the concept of pricing in controlled econony.
Second, there is no nmachinery in the State to determ ne the
State Advised Price for non-nenbers as 95% of ~ the ~sugar
factories being in cooperative sector the fixation of price
under the bye-laws was al ways considered to be | egal. And
rightly so. Therefore, any determination of price by an
authority wunder the bye-laws is valid for cane growers
attached to a sugar factory in reserved area. Third, entire
concept of mininum and naxi mum price for cane appears to be
out of place. As pointed out by the Conmi ssion 'm ninmum
price is fixed on quality formula. Furt her, aver age
recovery of the normal crushing period was preferred
according to Conm ssion as agai nst average recovery of the
optimum period. Al this results in paynent of adequately
reasonable price which conprises of not only cost of
cultivation but profit as well. 1t does not stop there.

The payment of additional price or final State Advised Price
on profits obtained by a factory as indicated earlier is
also paid. The price thus being paid on recovery of cane
and profits made fromsale of sugar is not mninmm but
optimum price which is paid to a cane grower. The fourth
and the nost
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important is that the advance paid to the cultivators at the
conmencenent of the season on final price deternmned for
earlier years appears to be reasonable and fair. The nere
fact that such determination is made in exercise of power
under bye-law 63 does not render it bad for non-nmenmbers. No
objection could be taken to paynment of transport and
harvesting charges. That too is explained to be linked with
distance etc. So long the determ nation of price is fair
and just and based on relevant material it cannot be held to
be not applicable to one class of growers, nanely, non-
menbers in the zone because they are not nenbers of the

cooperative societies. |If the exercise of power is not bad
for nenbers of the society it cannot be held to be bad for
non-menbers, unless it is found to be arbitrary. So far

cultivation of cane and paynent of price is concerned the
two are simlarly situated. Further the production of sugar
being of primary concern the Government ensured that the
growers  were not denied the mnimum The Additional Cane
Price 'or final State Advised Price are paid as a mater of
i ncentive. And what is incentive for one year becones the
m ni mum price for next year. The concept of market price,
better price or higher price thus has no place in the
schene. There is no reason why such fixation should not be
held to be binding on nonnenbers as in the schenme of price
fixation no distinction is nade between nenbers and non-
menbers.

17. The difference between nmenbers ~-and -non-nenbers of
cooperative societies in relation to cane price may also be

noti ced. A cooperative society usually invests 7.5% in
setting up of a factory or Sahkari Karkhana whereas the
bal ance is borne by the State and t he financi a
institutions. Its nenbers wunder bye-Ilaws are under

obligation to clear every dues of the society otherwi se any
amount due fromthemto the society is first charge on the
sugarcane cultivated by themand is recoverable from the
price of cane. Every nenber of the society under  bye-|aw
18A is required to undertake cultivation of m nimumof half

acre. The nonmenbers on the other hand have  no such
obligation. They are not required to cultivate or grow any
m ni mum cane. But they derive all those benefits and

advantages as are available to the nmenbers of the society.
In the licence for crushing cane issued under cl ause 4(5) of
the State Order it is provided in the FormB clause (xvii)
that the factories shall be bound to pay sanme cane price to
non- nenbers as menbers. A nonnenber is also entitled to
share the profits which are worked out at the end  of the
season. There is thus practically no difference between a
menber and non-nenber so far supply of cane or its price is
concerned. A nenber is no doubt entitled to sone facilities
such as running of other business or availing the education
facility etc. run by the cooperative societies but that has
nothing to do with cane price or its supply. As a matter of
fact the sale of by-products etc. is shown as receipt while
cal cul ating additional price or final State Advised price.
18. Wth this background it nay now be exam ned whether
provision in the State Zoning Oder suffers from any
drawback for not providing any nachinery to hear the
i ndi vi dual non-nenbers and also whether the fixation of
price by the Director of Sugar Factories or the State
CGover nient under bye-law 64 franed under Cooperative
Societies Act can be said to be binding on nenbers only thus
entitling
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nonmenbers to sell their cane at market price. The exercise
of pricing is undertaken by a Commttee in accordance with
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gui del ines provided after taking into consideration various
factors so that the price of sugar does not escalate and
cane growers are not deprived of good return to dissuade
them from going for alternative crop. In the affidavit
filed by the Under Secretary of the State it is explained
that the price determned by the Committee is notified every
year but no objection was ever received. No cane grower can
thus legitimately claimthat the price fixed for the cane
was not productive. The affidavit also pointed out that the
non- menbers have not organi sed thenselves so as to entitle
their representative to be invited. Hearing of every
i ndi vidual grower even otherw se is physically imnpossible.
Presence of representative of cane growers’ cooperative
soci ety before the Commttee fixing the price nakes it broad
based. Such representative would bargain for better price
for cane growers irrespective of whether such a cane grower
is a menber of the cooperative society or not. No repre-
sentative would agree for |lower price for menbers of the
soci ety. Ther ef ore, absence of individuals or non-nenbers
of cooperative society before the Conmttee fixing the price
cannot reflect adversely on the price fixation. No materia
has been placed to denonstrate how the fixation of price by
the State Committee w th assistance of Director of Sugar
Factories has prejudiced the non- nmenbers. In the affidavit
filed on behalf of the State it is pointed out that the
price of cane fixed to be paid by the Sahkari Sakkar
Karkhana is even paid by other factories. Reason being that
the price fixation having been done by the Conmittee it is
taken to be fair and just. Sanme reasoning applies to non-

menbers. Truly speaking the price fixation should be
observed in broad perspective. |If every individual has to
be heard the entire systemmay fall for sheer non-practi-
cality. In Maharashtra there are 137 sugar factories. Wth
each factory nearly five to six thousand cane growers are
attached. Twenty per cent of them are non-nmenbers. If the

Comm ttee starts hearing every individual non-nmenber then it
shal | prove to be an unendi ng purposel ess exercise. / One may
have right to challenge the price fixation on ground that
the Committee or the authority did not act in- accordance
with the guidelines for fixation of price in accordance with
the order but that right can be exercised appropriately only
after publication of the price. 1In these appeals since no
one objected, the individual nenbers cannot claimthat the
price fixed was not fair or just.

19. Therefore, absence of any nachinery in the State O der
for hearing nonnenbers could not destroy effectiveness of
pricing. Even otherwi se the price fixation in a controlled
econonmy may not be bad so long it is in accordance with the
policy formulated by the Governnent and the decision by the

Conmittee of Experts is not found to be arbitrary. It
cannot be assailed only because cane growers of one area are
getting better price than the other. The difference in
price arising due to application of principle uniformy is
neither bad nor arbitrary. It may be that since the price
is linked with yield it nay cause hardship to one set  of

growers as they might be deprived of better price as
conpared to his neighbour due to deficient functioning of
the factory but in a welfare State and controlled econony
i ndi vidual hardship cannot override the |arger soci a
i nterest.

602

20. Reason for governnment intervention to fix the price has
been expl ai ned earlier. It was to i ncrease sugar
producti on. It continues even today. Wile doing so the

CGovernment ensured stable and assured income to the growers.
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That is why the pricing was devi sed even before 1950. When
the First Five Year Plan was drafted in 1951 the control was
justified, for snmooth functioning of an unregul ated econony.
Whien the second Five Year Plan was made it was recognised
that controls were admnistratively cunbersone but it was
found necessary for a devel oping econony. Necessity of
control for sugar and fixing of price for cane is as neces-
sary today as it was in 1934 or 1951 or 1956. The role of
price control is not nmerely to reduce distortions which
woul d ot herw se have been pr eval ent resulting in
exploitation of cane growers particularly when there was
surplus production of cane but to pronmote his financial and
social condition. The fruits of controlled econony for the
weaker and poorer cannot be doubted. |In agricultural sector
the price control as aninstrunment of policy has boosted the
economy. To denounce it, therefore, may not be in interest
of the cane growers. Once when there was glut of cane in
1990- 91 it was the State which cane to rescue and paid Rs.
10, 000/ - ~per hectare even to non-nenbers. The Full Bench
too did not-find any flawin price fixation, nor it held it
to be unremunErative yet it inported the concept of free and
conpetitive nmarket price for those cane growers who were not
menbers of any society nmainly because they were not bound by
the bye laws. The submission of conpulsive cooperative
system founded on bye l'aws does not have much substance. No
material was placed before the Hi gh Court or this Court to
substanti ate
that the Governnment resorted to under pricing of cane to
enable the sugar factories to -discharge their financia
obligation. |In absence of any material it cannot be assumed
that the Director of Sugar Factories who are none el se than
cane growers thenselves would opt for a |lesser price for
their cane because the sugar factories of which they are
menbers were under an obligation to pay their debts.
21. Coming to the other rationale of the Full Bench that
the price of cane having been fixed under the bye- laws for
the cooperative societies it was hinding on the nmenbers and
not others it nay be appropriate to reproduce the gist of
rel evant bye-laws noticed by the Full Bench
"Bye-laws Nos.63, 64, 64A, 65A-and 65B dea
with the fixation of price of sugarcane and
deduction of certain amunts fromthe prices
paid to the nenbers.
Bye-l aw 63 states that the Board of Directors
of the factory wll give .advances to the
menbers against the price of the sugarcane
supplied by them by prior perm ssion of the
Director of Sugar and the Deputy Registrar of
the Co- operative Societies and in. . accordance
with their directions and after nmaki ng
deductions for certain purposes.
Bye-law 64 states that the price of the
sugar cane supplied by the menmbers, shall be as
fixed by the Board of Directors every year.
The Board of Directors will fix the price
according to the constitution, the object and
the bye- laws of the society and after taking
into consideration the financial transactions
and conditions of the year. The bye-law then
makes an exception to this general rule and
states that so long as the share capita
invested by the Governnment is not refunded
com
603
pletely and/or the |oan taken from the In-
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dustrial Finance Corporation or from any
Central Financial Institution supplying funds
for fixed capital assets is not fully repaid,
the price to be paid to the nenbers shall be
that as fixed by the State Government. For

the purposes of our discussion,

to this period briefly as the debt-peri od.
Bye-l aw 64A states that whenever it becones
necessary for the factory to pur chase
sugar cane from non-nenbers out si de its
jurisdiction, the factory shal | t ake
perm ssion of the State Governnent for such
purchase. However, during the debt period the
price tobe paid to the nonnenbers shall be
that as will be fixed by the State Governnent
bef ore the begi nning of the crushing season.
Bye-1 aw 65A nmentions the deductions to be made
from the price payable to the nenbers for
rai-si ng non-refundabl e deposit fromthem the
rate of such deductions and the rate of and
the nmanner of its disbursal and the interest
to be paid on such deposit.
Bye-law 65B gives power to the Board of
Directors to collect deposits by maki ng
deductions fromthe price to be paid to al
sugarcane suppliers and  states that such
deposits shall be used only for the expansion
of the factory and other capital ‘expenditure.
The bye-law also lays down the rate of
interest to be paid on such deposits."
Bye-1 aw 64 enpowers the Board of Directors to fix the price
of sugarcane to be supplied by nmenbers of cooperative soci-
ety to the factory. It further provides that the price so
fixed shall be according to the Constitution the object and
the bye-law of the society and after taking into consider-
ation the financial transaction and conditions of the year
In this bye-law there is a further exception enpowering the
State Governnent to fix the price so long the share capita
i nvested by the Government is not refunded conpletely or the
loan taken fromthe financial institution is not repaid.
The Board of Directors which are referred in the bye-laws
are none else than the agriculturist or the cane, _growers
t hensel ves. It is difficult to visualise that they would
opt or fix a price for the sugarcane ~which would be
unremunerative. As explained earlier the price fixed by the
Cabi net Committee in exercise of power under the bye-law is
the State Advised Price. It applies uniformy to all  cane
growers irrespective of whether they are nenbers or / non-
nmenbers and whether they are in reserved area or outside it.
To confine it to the menbers as they having entered into
agreenment and bei ng nenbers of the cooperative societies are
bound by it is ignoring the entire price nechanism Nowhere
in the country the State Advised Price is fixed for —one
class of growers only. In absence of any material to show
that the fixation by the Governnent was one sided or with a
view to exploit the cane growers the submission that it did
not apply to non-nmenbers cannot be accepted. The order does
not nake any distinction between nenbers and non-nenbers.
Nor does it visualise separate nechanismfor price fixation
for the two. The price is fixed, may be, by the Board of
Directors or by the State Governnent under bye-laws but the
prices are for the reserved area. The Central Governnent
did not fix any nmaximum price obviously because the
conditions in the agricultural sector differed fromState to

we will

refe
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State. Therefore, it having fixed a mninmumprice expects
the State to offer remunerative price to its cultivators.
In a controlled econommy the price fixation machinery is to
be deterni ned by
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the State Governnent or under the 1966 Order in the manner
provi ded therein. Since in Maharashtra 95% of the sugar

factories are in the cooperative sector the price is fixed
by the Governnent as it has substantial financial stock

But so long the price fixation does not suffer from any
infirmty or it is held to be prejudicial to cane grower so
as to benefit the State or the financial institution it
cannot be held to be bad. = Therefore once the price fixation
has been undertaken and perforned by such an authority it
cannot be held to be inapplicable to one particular class of
cane growers as the fixation having been done by the State
CGovernment under the bye-laws it was not binding on those

cane growers who were not menbers of any society. That
woul d be defeating the entire purpose of enforcing controls.
22. Reverting to the various issues which ari se for

consi deration it may be stated that zoning or reservation
and fixation of price for “each zone are inter-linked.
Therefore, it may be seen whether zoning suffers from any
infirmty. It has al ready been expl ained that even under
the 1966 Oder the fixation of mninumprice Is factory-
wi se. Thus each factory has been consi dered to be one zone.
Reservation or zoning and fixation of price for each zone
has been wupheld by this Court in  Shri Mlaprabha Coop
Sugar Factory Lid v. Union of India & Anr. (1994) 1 SCC 648
and Anakapalle Co-op. ~Agrl. and Industrial  Society Lid.

etc.etc. v. Union of India and others (1973) 3 SCC 43 5.

That was not challenged as well. Yet it was urged that such
zoning could not be used to enforce a cooperative  pricing
system contrary to the statutes and rules. The approach

does not appear to be correct-as it~ assumes that | price
fixation is undertaken for cooperative societies as they are
i ndebted to State Government, Manner of price fixation has
been indicated earlier. The exercise is taken by the
Conmittee in accordance with guidelines in the 1966 Order
In absence of any challenge to it on ground - of it being
arbitrary or being in violation of the principles-of pricing
the assunption that pricing in zone is like a private
arrangenent between the State as a creditor and cooperative
soci ety as a debtor cannot be countenanced. The nere fact
that the bye-laws enpower the State Government to fix the
price for cooperative society does not render it bad. | f
the price fixed by the Government is good for  menbers of
cooperative society who are as nuch cane growers as
nonmenbers then there is no reason to hold that such  price
was bad or it operated unreasonably for non- —nenbers.
Zoning has been resorted to in the State to regulate the
supply of cane to various factories on equitable basis. It
is a well established feature in the country. Once a  zone
is reserved for a factory the cane grower has an obligation
to supply cane to the factory and the factory has a
corresponding obligation to lift the cane from the field,
crush it produce sugar and pay to the grower not only the
m ni mum price but also share the profit with him

23. In the affidavit filed by the Dy. Secretary of the
State it has been explained that while form ng the zones for
the sugar factories besides capacity and requirenment of
sugarcane to the sugar factory the physiol ogical nature of
sugarcane is also taken into consideration. It is stated
that crop of sugarcane is a perishable cormodity and it has
to be crushed at the earliest after its harvesting for which
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the optinmm distance of 40 kns has been laid down by the
Uni on
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of India, therefore, zones of the factories are nornmally
between 35 to 40 kns radius around the factory. The

affidavit points out that in the process of zoning nany
Talukas in the State pockets where there are no sugar
factories have been | eft out because those areas do not fal

within the radius of 35 to 40 kmns. However, from such
pockets where the sugarcane is produced such sugarcane is
allotted to the neighbouring needy factories in accordance
with the Maharashtra Sugar Zoning Order and the cultivators
supplying sugarcane fromsuch free areas, even though they
are non-nenbers they, get the sane benefits as are avail able
to the menbers of the said factory to whomthe sugarcane is
al l otted. It is also stated that in any areas where there
is no sugarcane production or it is very neager |like the
parts of Thane District, they have been kept free because
such sugarcane invol ves huge transport costs and it is not
possi bl e to transport the sugarcane in adequate quantity to
any of ‘such factories. The affidavit further points out
that in those areas where there is adequate sugarcane supply
or they have good potential for grow ng sugarcane but there
is no sugar factory they have been kept free so that the
rights of sugarcane growers in such areas to organise and
establish sugar factories can be protected. " Till such tine
the sugarcane grown in such areas  is allotted to the
nei ghbouri ng needy zone and the price paid is the sane as is
paid to the nmenbers of the cooperative societies of the
sugar factories. |In one of the applicationsfiled by one of
the karkhanas, |1.A No. 11 of 1993 in C-A. No. 523 it is
stated that before the crushing season starts the  karkhana
enters into an agreenent both with the nenbers and non-
menbers and gives themall necessary input for | grow ng
sugar cane such as seeds, fertilisers, technical know | how,
guarantee, finance for crop | oan and al so undertakes an ac-
tivity of harvesting and transporting of sugarcane. The
application points out that the claimof the non-nenbers was
not justified as when there was a glut then it were the
karkhanas |ike the applicant who had at heavy expenditure
ensured that the cane of the non-nmenmbers was diverted to
ot her kar khanas and they even bore the cost of

transportation. But in absence of Zoning Order when there
was a glut then the sugar factories exploited the cane
growers by offering themlower price. It has been pointed

out that nearly 80%to 95% sugar factories are in the
cooperative sector but sone of them have better cane grow ng
areas coupled with better and efficient functioning of the
factory. They are in a position to offer better. price as
conpared to other factories which are econom cally weak and
are indifficulty. Wuat is clear fromthese affidavits is
that zoning is beneficial to the cane growers and it has
been resorted not only to ensure that the regular  cane
supply is available to sugar factories but also to protect
the cane growers who may ot herw se have been seriously af-
fect ed.

24. Having discussed the pricing of sugarcane, the near
simlarity between nmenbers and nonmenbers of a cooperative
soci ety qua supply of cane and paynent of price, the non-
feasibility of hearing every individual grower by the Com
mttee bef ore fixation of the price of cane and
applicability of uniformrate of cane in the reserved area
both for nenbers and non-nenbers it may now be exan ned
whet her supply of cane by the cane growers under the Zoning
Order issued by the State of Maharashtra is a compul sory
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sal e within meaning of clause (f) of sub-sec-
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tion (2) of Section 3 of the Act so as to attract Section
3(3)(c) of the Act. Both these sub-sections arc part of
Section 3 of the Act which is the main Section and is
directed towards achieving the objective of the Act to
provide, in the interest of general public, for the contro

of the production, supply and distribution of, and trade and
comerce in certain commodities. Sub-section (1) of Section
3 spells out the general power of the Governnent to contro

production, supply and distribution of essential comvodities
if it is of opinion that it is necessary or expedient so to
do for mmintaining or increasing supplies of any essentia

commodity or for securing their equitable distribution and

its availability at fair price. Sub-section (2) illustrates
this power, further, by enpowering the Governnent to provide
for, issuing licences  or permits for producti on or

manuf acture of any essential commodity or for its storage,
transport ~ etc. and for «controlling price at which an
essential. commodity may be bought or sold. |Its clause (f)
enpowers the Governnent to direct any producer to sell the
goods produced by it either to itself or to State CGovernnent
or to any person or class of persons specified in the O der
VWhat price is |lo be paid to the producer for such sale is
provi ded by Section 3(3) of the Act. Relevant part of it is
reproduced bel ow.

"S.3. Powers to control” production, supply,

di stribution, etc., of essential conodities

(3) Where any person sells any ‘essentia
commodity in conpliance with an order nade
with reference to clause (f) of subsection
(2), there shall be paidto him the  price
therefor as hereinafter provided

(a) where the price can, consistently  wth
the controlled price, if any, fixed under this
section, be agreed upon, the agreed price;

(b) where on such agreenent can be reached,
the price calculated with reference to the
controlled price, if any;

(c) where neither clause (a) nor clause
(b)applies, the price calculated at the market
rate prevailing in the locality at the date of

sale.”
A very perusal of it indicates that its field of operation
extends to where any person is required to sell any

essential commodity in compliance with an order. made wth
reference to clause (f) of sub-section (2) of Section 3.
25. Two conditions, therefore, nust exist one, it should
be a sale of an essential comvpdity and second that such
sale nust be in compliance with an order with reference to
sub-section (2)(f) of Section 3, the relevant part of it
reads as under: -

"S.3. Powers to control production, supply,

distribution, etc., of essential commdities

(1)........

(2) Wthout prejudice to the generality of

the powers conferred by sub-section (1), an

order made thereunder may provide

(a)

(b)

(O

(d)

(e)
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(f) for requiring any person holding in
stock, or engaged in the production, or in the
busi ness of buying or selling, of any
essential conmodity,
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(a) to sell the whole or a specified part of
the quantity held in stock or produced or
received by him or
(b) in the case of any such conmobdity which
is likely to be produced or received by him
to sell the whole or a specified part of such
commodi ty when produced or received by him
to the Central Government or a State GCov-
ernment or  to an officer or agent of such
CGovernment: or  to a Corporation owned or
controlled by such Governnent or to such other
person or- class. of persons and in such
circunmstances as may be specified in the
order.™
Thi s sub-'Section cane up for interpretation by this Court in
Union of India & Anr. v. Cynamide India Ltd. & Anr. (1 987)
2 SCC 720. It was held:
" an order under Section 3(2)(f) is a specific
order ‘directed to a particul ar individual for
the purpose of enabling the Central Government
to purchase a certain quantity of t he
commpdity fromthe person holding it. It s
an order for a conpulsory sale. "
It was reiterated in Shri Ml aprabha (supra) and it was
observed
"It is aspecific order directed to a par-
ticular individual in order to enable the
Central Governnent to  purchase a certain
quantity of comodity fromthe person | hol ding
it. It is an order of compul sory sale. "
26. Can clause (3) of the State Order issued in 1984 either
on the | anguage or its effect be construed to be an /Order of
conpul sory sale? It expressly does not purport to be. an
order under Section 3(2)(f) of the Act. It is not an  order
of the nature as was issued by the Central Governnent for
sale of levy sugar. It does not direct cane grower to sel
its cane to the Governnment or to any person specified in the
Order. I n absence of any provision the order cannot be held
to be order directing the producers to sell the cane so - as
to nake it a compul sory sal e under clause (f) of ‘sub-section
(2) of Section 3.
27.Language of the Order apart even otherwi se the purpose
and objective for which the Order was issued does not. re-
notely or even inpliedly warrant any inference that the
supply of cane by the growers was sale. Mere restriction on
supplying cane to anyone else than the specified sugar
factory cannot be construed as an order for sale. It is
true that the effect of such an order as has been issued by
the State of Miharashtra is that a grower who is in the
reserved area is precluded fromsupplying his cane to -any
other factory than the one specified but that is a
restriction to subserve the nmain objective of ensuring that
the sugar factory is not starved and the production does not

suffer. That does not meke the Zoning Order one of com
pul sory sale. Any order under sub-section (1) resulting in
restricting the supply of essential comodity in a

particular area or directing it to be sold or purchased on a
particular price is not an order under Section 3(2)(f) of
the Act. |If conpulsion arising out of restrictionis held
to be conpul sory sale then it would render the entire schene
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of Section 3(2) nugatory. What is contenplated by Section

3(2)(f) is a specific order. It applies in those cases

where any essential conmodity is directed to be sold or

parted with in pursuance of an order of the Governmnent. It

has no application to supply in a reserved area. Furt her

under cl ause (5) of Zoning Order the cane
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under orders of the Director can be supplied to other
factories. The provision conpletely denolishes the argunent
of conpul sory sal e.
28. What was vehenently urged by Dr. Dhawan, was that the
i nvidious pricing systemresorted to by the sugar factories
whi ch were indebted to State Government resulted in forcibly
drawi ng such cane growers who were not nenbers of any coop-
erative society, therefore, it was contrary to the statutory
equitable pricing systemconsequent to the conpul sory sale
under the Act. It was urged that the fixation of price was
irrational, and unfair as it had no bearing or relation to
the vyield of the crop or to the predicanment of the farner.
The | earned counsel vehenently submitted that any pricing
resorted to either by the cooperative societies or by the
State Governnent solely and exclusively in relation to the
management of cooperative factories was an extraneous and
irrelevant consideration. The |earned counsel urged that
since price fixation was not del egated under the 1966 Order
any action by the State Governnent or cooperative societies
to resort to price fixation which was unfair and unjust to
the nonnenmbers was contrary to the Act. The subm ssion
proceeded on assunption that the fixation of price was in
respect of a comodity which was directed to be conpul sorily
sold under the orders-issued by the Governnent. As ex-
pl ained earlier the assunption does not appear to be well
founded. The entire edifice of the subnission was built on
the conpul sive nature of transaction involved in supply of
cane and paynment of price But what was |ost sight of was
that Section 3(3)(c) could be attracted only if the order
issued by the Governnent could be held to be one under
Section 3(2)(f). The subm ssion ignores that econom cs of
pricing in a controlled econony is entirely different than a
free market. The equilibriumin the latter is reached by
i nteraction of supply and demand. |ts graph keeps on noving
up and down governed by the principle of scarcity. But the
controll ed econony does not operate on demand and supply.
The production, distribution and the supply are regulated
and controlled by the Government in public.interest. Such
orders are issued in social interest for the conmon - benefit
and fair price for the needy and poor. Legality of such
orders cannot be tested on cost structure of free economny or
maxi mum profit theory. The concept of cost structure and
the profit in a controlled econony is entirely different.
In Ms. New India Sugar Wirrks etc. etc. v. State of  Uttar
Pradesh & Os. etc. etc. (1981) 2 SCC 293 this @ Court
although in a different context observed as under
"The policy of price control has for its
dom nant object equitable distribution —and
availability of the commobdity at fair price so
as to benefit the consumers. It is nanifest
that individual interests, however’ precious
they may be nmust yield to the larger interest
of the community, nanely, in the instant case,
the |l arge body of the consuners of sugar. In
fact, even if the petitioners have to bear
some |loss there can be no question of the
restrictions inmposed on the petitioners being
unr easonabl e.
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29. The another facet of the same subm ssions by Dr. Dhawan
was that due to operation of the State Order directing a
cane grower to supply its cane to a factory in whose
reserved area it falls, the real nature of supply was a
conpul sory sale as visualised in Section 3(2)(f). It was
attenpted to be supported by clauses (6)(a), (6)(b), (6)(c)
of the 1966 Order and cl auses
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(3)and (1) of the State Order. It was urged that even
though compul sory supply has to be nade by operation of
di fferent provisions of the two orders yet it was in nature
of contract of sale under conpulsion. Reliance was placed
on Andhra Sugars Ltd. & Anrr. Etc. v. State of Andhra
Pradesh & Ors. (1 968) 1 SCR 705 and Vi shnu Agencies (Pvt.)
Ltd. Etc. v. Commercial Tax Officer & Os. FEtc. (1978) 2
SCR 433. The | earned counsel subnmitted that since the O der
was specific both in letter and intent and it was clear from
the schedul es that all growers could supply cane only to an
identifiable -sugar factory the necessary inference that
arose was that it was a conpul sory sale and, therefore, the
respondents were entitled for a market price under Section
3(3)(c). Hel p was al so taken from Shri Ml aprabha (supra)
and it was urged that where there were general orders which
identified the seller and the buyer and both were aware of
the nature of transaction that the sale had to be made to
identifiable designated person the sale was nothing but a
conpul sory sale. It was urged that a provision wth in
built specific identification could not be used as a device
to disguise the real nature of ‘transaction. ' None of the
subm ssi ons appear to be well founded. As observed in Shri

Mal apr abha (supra) and Anakapalle (supra) the provisions of
Section 3(3)(c) could apply only where there was a specific
order of sale. In absence of any such order the inference
that the |I|earned counsel for respondent has attenpted to
draw cannot be said to be justified. ~Wat is contenplated
under Section 3(3)(c) is an order of a conpul sory sale and
not a conpul sion arising out of enforcenent of restrictions
under the provisions of controlling distribution and supply.
A cane grower in a reserved area gets the price for /supply
of his cane to a specified factory.. This price is payable
both to menmbers and nonmenbers. The orders only restrict
that the supply could not be nade to any factory outside the
ar ea. The restriction may result in confining the ~choice
but it cannot be construed as an order of sale. The situ-
ations in which an order can be considered to be an order
for compulsory sale may be one where the Governnent by a
particular order or a general order as in the case of |evy
sugar directs the producer to part with his goods. Nunber
of commodities have been declared to be essential. comodity
under Section 3 of the Act. Its supply and distribution may
be regulated either by restricting the area or fixing the
price. If in respect of any such commodity the Governnent
passes an order directing a producer to sell any essentia

commodity to CGovernment or to any cl ass of persons specified

in the order then it shall be a conpul sory sale. None - of
t he decisions on which reliance was placed has any
rel evance. The observation in Andhra Sugars (supra) that

where cane growers entered into agreement with factory
owners who were bound to purchase the cane by operation of
statutory provisions may anmount to conpul sion of |aw and not
coerce and the agreenents so entered are enforceable as
contracts of sale as defined in Section 4 of the Indian Sale
of Goods Act, did not nean that the conpul sive elenment of
supplying cane resulted in conpul sory sale. The Court was
bringing out the distinction between coerce and conpul sion
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under | aw. But every conpul sion does not bring about a
conpul sory sale. Simlarly the other decision in Vishnu
Agencies (supra) was concerned wth deternining whether
supply made under statutory order was sale for purposes of
| evy of sales tax.
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30. The dual pricing system one, for nenbers and other for
nonmenbers or the option to non-nmenbers to sell to the

factory of their choice may be negative of the zoning
concept and may effect the cooperative nmovenent in the
St ate. Dr. Singhvi may be right that even before Zoning
Order was issued the cooperative novement was there and the
benefits that a menber of the society derives may not result
in affecting the systemlargely but any policy which has the
tendency of shaking the systemrudely nust be avoi ded.

31. Consequently the first two directions issued by the Ful
Bench on price fixation cannot be upheld. As regards third
direction it has been explained in the affidavit filed in
pur suance to order dated 24th February 1995 whi ch
substantially remains uncontroverted that the deductions
under bye-law 65 are made for the Chief Mnister’'s Relief
Fund, Smal | Savi ng ~Schemes, Cane Devel opnent Fund,
Vasant dada Sugar Research Institute, Area Devel opnent Fund
etc.. The details as to how the deductions are nade have
al so been nentioned. It is true that they are nade in
exerci se of power under bye- |aw 65 which does not apply to
non- nenbers. But. these deductions being for the genera
wel fare of the society it cannot be said that they are
either bad or they suffer fromany infirmty. 'The deposits
deducted unlike nmenbers arc refundable and they carry sane
interest as is paid to nenbers. A non-nenber who i's sharing
in profits of the sugar producti on cannot be heard to say
that he has no obligations towards the society because he is
not a menber of any co-operative society:

32.Wth the conclusion thus arrived the other issues are

rendered academ c. Suffice it to say that the Court’s
responsibility is to construe the provision which nmay
advance the co-operative novenent in the State. The

amendnents in Sections 22 and 23 have facilitated the
menbership Notwi thstanding the right of a cane grower to
become a menber of cooperative society the provisions cannot
be construed so as to result in nullifying the whole system
of control devised to inprove production of the sugar-in the
country. For sake of nore profit to few individuals the
soci ety cannot be nmade to suffer. Qurs is a mxed econony.
Conpetition and control have been bl ended to reduce econonic
i mbal ance. If the individual growers who do not ~constitute
nore than 20% ot herwi se get the sanme profit as a menber of
cooperative society then there appears no justification to
construe the provision to give thema bit nore profit,/ when
it is fraught with danger of small units closing “down and
the entire zoning systemconming to a crash.

33. Even though as discussed earlier the supply nmade by
the non-nenbers could not be considered to be conpul sory
sale within nmeani ng of Section 3(2)(f) and therefore, the

provisions of Section 3(3)(c) are not attracted, yet the
net hodol ogy adopted by the State for fixing price requires
to be rationalised as various discrepancies have surfaced
for which there is no satisfactory expl anation. The Ful

Bench felt that there was sonmething grievously wong wth
pi-icing systemin the State, therefore, it found a |I|ega
basis for striking it down at |east for non-nenbers. What
is baffling is that even though factory after factory,
rather, nearly the entire lot is shown to be suffering 1o0ss
yet new units are comng up every day in the cooperative
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sector. May be because as
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clainmed by the State it is vitally concerned in production
of sugar and is, therefore, investing substantial funds,
nearly 95%in setting up of the units. My be as suggested
by the respondents that the public funds thus transferred
for social welfare is being siphoned off by vest ed
i nterests. May be as argued that the loss is nobre paper
work than truth as in fact it has resulted in giving rise to
what has cone to be known as powerful political sugar | obby
in the State of Maharashtra. But these are matters nore
political than legal, the remedy for which may not be in

courts. Even otherwise it is not possible to identify the
evil, both, for paucity of material and discipline, of re-
straint, of keeping away ‘rather than delving in such
hazardous zone. Al the same fromthe chart filed along

with the affidavit in C A No.523 of 1989 it appears the
factories having better recovery have been permtted to pay
| ower ' price -as conpared to the factories the recovery of
which is lower. For instance at item Nos.14 and 15 the two
kar khanas, Ashok and Dayaneshwar, arc shown to have recovery
of 10.21% and 10.53% respectively. Yet the price paid in
1985-86 was Rs.270/ - per tonne by Ashok whereas it was
Rs. 250/ - by Dayaneshwar. ~ Simlarly serial nos.21 and 22 the
factories, Sanjiwani and Sanganrer with sane recovery, that
is, 11. 3 1 %have been made to pay Rs. 3 64/ -, Rs.330/-
and Rs.240/- for years 1985-86, 1986-87 and 1987-88 and
Rs. 391/-, Rs.348/- and Rs.366/- respectively. Then again at
serial no.37 and 38 Shriram and Ajinkyatara the recovery
percentage was 10. 84 and 11. 75 respectively and the price
paid was Rs.311.50, Rs.300/- and Rs.285/ - and Rs.305.50,
Rs. 330/ - and Rs. 415/respectively. |t has not been expl ai ned
how this difference has arisen. Such wi de disparities are
bound to create distrust. |In price nechanism chart the
expenditure which is deducted fromthe receipts includes
overheads which are substantial. Over and above the
interest, |oan, bonus etc. is also deducted.

34. In the witten argunents filed on behal f of respondents
it is explained that there is considerable disparity in the
mar ket price of sugarcane in Maharashtra in recent years and
the variation in 1990-91 ranged between Rs.545/- to Rs.275/-
in 1991-92 between Rs.511/- and Rs. 286.80 whereas in 1992-93
it was between Rs. 731/ -and Rs.310/-. According to
respondents this price variation has nothing to dowith the
product, nanely, the recovery fromthe sugarcane but is
based on extraneous consideration as seen by its principa
creator, nanely, the State CGovernnent.

35. The respondents may not be justified in advancing this
submi ssion as the entire price structure of cane is founded
on two basic factors, one, the recovery percentage and ot her
the incentive for sharing profit arrived at by working out
recei pt mnus expenditures And that is neither contrary to
[ aw nor unfair. But the wide disparity in the price paid by
two factories is certainly glaring and is apt to create
m sgi vi ng. How to renedy it? In a welfare society the
consuner of essential goods is as inportant as t he
manuf acturer and producer of it. The entire objective of
the Essential Conmpbdities Act is to pronote social welfare.
It is being achieved by controlling price of sugar wth
equal enphasis on cultivation of cane and its price. Any
| egislation nust be viewed with this perspective. In the
Zoning Order clause (5) enpowers sugar factory to accept
cane fromother zone as well but no sinmilar right has been
given to cultivators.
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For better appreciation the entire clause is set out
"5. Regul ation of supply of Sugarcane. -
(1) A permt officer my allow a sugar
factory to purchase cane or to accept supplies
of cane fromcane growers from areas other
than the area reserved for it under clause 3
if he is satisfied that any 'of the follow ng
ci rcunst ances exi st nanely
(a)ln the event of production of cane in the
area reserved for the factory being not
adequate for enabling it to reach optinum
| evel of crushing;
(b)In the,  event 'of surplus production of
cane in the areas reserved for other factories
whi ch those factories are not able to crush
during the crushing season
(c)In the event of stoppage of nearby sugar
factory due to nechani cal break down, | abour
unrest, |ock-out or any other reason
(d)I'n the event of cane grower or cane growers
from the area reserved for a particul ar
factory declining to supply cane to the said
factory on _account of any of the follow ng
reasons, if found justified by the Permt
Oficer
(i)Non-paynent or |ate paynent of cane price
by the sugar factory; or
(ii)Non-fulfilnment of any of the obligations
by the sugar factory arising out of agreenent
bet ween  the cane grower or cane growers and
the sugar factory; or
(iii)Discrimnation by the sugar factory in
harvesti ng of cane and thereby causing loss to
the cane grower or the cane growers;
Provi ded that before passing any order under
this sub-clause, for any of the above reasons,
the Permt Oficer shall give the parties
concerned a reasonable opportunity ~“of / being
heard in person or  through the  authorised
representative."
36.Cl ause (5) prescribes the situations in whichone sugar
factory wll be permtted by the prescribed authority to
purchase sugarcane fromthe zone of another sugar factory.
It does not provide for the cane grower seeking a permt for
sal e of his cane to another sugar factory (than the factory
wi t hi n whose zone he nmay be situated) even if any or all the
conditions prescribed in the clause are satisfied. Take a

case where a sugar factory indulges in alll the three
irregularities mentioned in subclause (d) of dause  (5),
viz., it does not pay the price of cane at the proper /tineg,

it does not adhere to the agreenent it has entered.into with
the grower and it also discrimnates in harvesting the cane
thereby causing loss to the cane growers even then the cane

grower cannot apply for permt to sell his cane to
whonsoever he |likes. Al that probably he can do is to
conpl ai n. But he will get sone relief only when there is

another factory (which, of course, has its own zone) which
is prepared to purchase cane fromthis zone and applies for
permt to the permt officer to purchase cane from this

zone. If it does not so apply, the grower within the first
zone is helpless. That is not being fair and just to the
growers. It is, therefore, necessary that the State

Covernment nmay suitably amend the Zoning Order so as to
provide that in a case where any of the three circunstances
mentioned in Clause 5(d) are present it would be open to the
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cane growers to apply to the specified officer for
perm ssion to supply his cane outside the zone. In such an
event, it nmay be open to the officer to designate the

factory to which the grower should sell his cane ensuring
that the grower gets a price which is not less than the
price obtained in his zone.

37. The State Government would be further well advised to get
the mtter thrashed out, before the next crushing season
conmences, by an Expert Committee conprising of economsts

and financial experts well versed in price fixation,
particularly in agricultural sector. This exercise has
becorme i nperative after the enforcenent of Zoning Oder. 1In

fact when Zoning Order was introduced the State at that tine
shoul d have got these aspects exam ned. However, the price

equation since 1984 has undergone trenmendous upsurge. The
escal ation is manifold.~ Benefit of higher price of sugar
must percolate to growers as well. Therefore, the Commttee

nmay exam ne
(a) if the fixation of State Advised Price
uniformy for the entire State as it is being
done in other States, or at |least separately
for different zones, as the normal recovery in
the zones varies, would be nore feasible;
(b) if  the additional price worked out in
the manner indicated in Schedul e 11 of Contro
O der of 1966 is nore advantageous and
beneficial to the growers. |If it be so it my
opt for the same-as'it would avoid tedious
exercise by the Mnisterial Commttee and have
the benefit of uniformty;
(c) The Conmittee may further exam ne ' whether
Rs. 600/- which has been paid by the factories
to the non-growers under interimorder passed
by this Court wuld not be a reasonable
m ni mum price for 1995-96 and may furnish the
basis for fixation of price for future years;
(d) It may al so suggest ways and neans for
improving vyield by the sugar factories and
reduci ng overhead expenses and elimnating,
possi bl e, paper | oss;
(e) It would further be in-interest of the
Governnment to ask the Committee to examne if
the shortconings pointed out by the Full Bench
in ot her regard can be rectified and
rational i sed; and
(f) The Committee may exam ne whet her bye-
| aw 65 shoul d be applied to nonnenbers or.  not.
38. Although the price fixation has not been found to
suffer fromany infirmty yet due to passage of tinme, nearly
ei ght or nine years, since this price fixation was
challenged and with rise of price all around it ‘appears
expedient to dispose of these appeals wth f ol 'owi ng
directions to ensure snmooth functioning both for the past
and future
(i) The directions of the Full Bench in
paragraph 25 of the Judgrment shall stand set
asi de.
(ii)The State CGovernnent may take appropriate
steps to amend C ause (5) of the Zoning Order
so as to protect the cane growers.
614
(ii) The Government may appoint a Conmittee
of Experts to study and examine the price
structure in the light of what has been stated
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earlier.

(iv)Even though the order issued by the State
CGovernment determining price for each factory
is wupheld but since in consequence of the
order passed by the High Court an interim
order was granted by this Court and the
factories were directed to pay Rs.600/- to the
cane growers and they were directed to furnish
bank guarantee for Rs.145/- it is directed
that the anpbunt paid by the factories shal

not be liable to recovery from the cane
growers. But the bank guarantee furnished by
the appellants or sugar factories shall stand
di schar ged.

(v) It i's made clear that the direction not

to recover Rs. 600/- from non-growers would
not ~entitle any nenber of the cooperative
soci ety ~ or the cooperative society itself to
claimthat it was entitled to be paid Rs. 600/ -
for its cane during the years in dispute.

39. For the reasons stated in the order these appeals are
di sposed of with above directions. Parties shall bear their

own costs.
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