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ACT:

Labour di sput e- Enpl oyer - A Statutory Cor.por ati on-
Di smissed an enpl oyee w thout giving an opportunity of being
heard-Validity of.

Statutory bodi es-Ri ghts of enpl oyees under

Constitution of India-Article 226-Scope of-Hi gh Court
issued Wit of Certiorari quashing order of dism'ssal and
ordered reinstatenent of enployee wth full back wages-If
conpetent to order reinstatemnment.

HEADNOTE:

The respondent was an enpl oyee of a statutory body. On
al l egations of theft, msappropriation of stocks and certain
other irregularities a prelimnary enquiry was conducted by
the Managing Director (the appellant) and charges were
franmed agai nst the enpl oyee. In the explanation submtted by
hi m he expressly demanded that he w shed to cross-exam ne
certain witnesses whose nanes were given by him and wanted
to exanine certain other persons as witnesses. A few nonths
thereafter, the appellant passed the inpugned order of
di smissal and required him to pay Rs. 549/- on account of
certain commodities allegedly m sappropriated by him

The enpl oyee’s petition under Article 226 for the issue
of a wit of certiorari was rejected by a single Judge. The
Division Bench allowed the wit on the ground that the
Corporation which was required to act in a quasi-judicia
manner failed to give an opportunity of being heard to the
di sm ssed enpl oyee and that therefore the order of disn ssa
was bad.

On appeal, the appellant contended that Regul ation 16
providing for an enquiry and giving an opportunity to an
enpl oyee against whom an enquiry was to be held for
m sconduct had not come into force when the respondent was
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di sm ssed and, therefore, he had no statutory status and no
| ocus-standi to nmaintain the wit which in substance was for
specific performance of a contract of service.

Di sm ssing the appea
N

HELD: (Per Sarkaria, J.)

1. The inmpugned order of dismssal was bad in | aw and
had been rightly set aside by the H gh Court [781 F]

(a) Regul ations defining duties, conduct and conditions
of its enployees framed by statutory bodi es have the force
of law. The form and content of contract with a particul ar
enpl oyee being prescriptive and statutory, the statutory
bodi es have no free hand in fram ng the terns and conditions
of service to their enployees, but are bound to apply them
as laid down in the
774
regul ati ons. The regulations give the enployees a statutory
status and inpose obligations on the statutory authorities,
and that /'they cannot deviate fromthe conditions of service
| aid down therein. There is no personal elenment in public
enpl oynment __and servi ce.~ Wienever - enployees rights are
affected by a decision taken under statutory powers the
court would presune the existence of a duty to observe the
rules of natural justice and conpliance by the statutory
body with rules and regul ati ons i nposed by the statute. [779
E-g

Sukhdev Singh v. Bhagat Ram|[1975] 3 SCR 619 referred
to

In the instant case the appellant was a statutory body
and, therefore, weven if at the tine of  dismssal the
statutory regul ations had not™ been franed or had not cone
into force, enploynent being public enmploynent, the enpl oyer
could not terminate the enployee' s services wthout due
enquiry in accordance with the regulations in force or in
the absence of any regul ations, in accordance with the rules
of natural justice. Such an enquiry into the conduct of a
public enployee is of a quasi-judicial character. The
respondent was enployed by the Corporation in exercise of
the powers conferred on it by the statute and, therefore,
the Corporation’s power to dismiss the respondent from
service was derived from this statute. The court would
presune the existence of a duty on the part of the
di smssing authority to observe rules of natural justice and
to act in accordance with the spirit of the regul ation which
was then on the anvil and cane into force shortly after the
di smi ssal. Secondly, in the instant case no- regular
departrmental enquiry was held. The order of dism ssal was
passed summarily after perusing the enpl oyee’ s explanation
The rules of natural justice require that the disn ssed
enpl oyee should be given a reasonable opportunity to deny
his guilt, to defend hinself and to establish his<innocence
whi ch means an opportunity to cross-exanmne the wtnesses
relied upon by the Corporation and an opportunity to |ead
evidence in defence of the charge as also the showcause
notice for the proposed puni shnent. Such an opportunity was
denied to the respondent. [780 G H, 781 A-D]

Executive Commi ttee of U P. State  Warehousi ng
Corporation Ltd. v. chandra Kiran Tyagi [1970] 2 S.C R 250;
Ramana Dayaram Shetty v. The International Airport Authority
of India & Ors. A 1.R 1979 S.C. 1628 referred to.

2. The H gh Court was in error in directing paynent of
full back wages to the dism ssed enpl oyee. [783 E]

3(a) In exercise of its certiorari jurisdiction under
Article 226 of the Constitution, the H gh Court acts only in
a supervisory capacity and not as an appellate tribunal. It
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does not review the evidence wupon which the inferior
Tri bunal proposed to base its conclusion; it sinply
denol i shes the order which it considers to be wthout
jurisdiction or mani festly erroneous but does not substitute
its own viewfor the view of the inferior tribunal. 1In
matters of enployment while exercising its supervisory
jurisdiction under Article 226 of the Constitution over the
orders and quasi-judicial proceedings of an administrative
authority culminating in dismissal of an enpl oyee, the Hi gh
Court should ordinarily, in the event of the dismissal being
found illegal, sinply quash the same and should not further
give a positive direction for payment to the enpl oyees ful
back wages (although as a consequence of the annul nent of
the dismissal the position as it obtained i nmediately before
the dismissal is restored. [782 F-H|
775

(b) Whet her an enployee of-a statutory authority should
be reinstated i n public enploynment with or without full back
wages, is/ a question of fact ~depending on evidence to be
produced before the tribunal. One of the inportant factors
to be considered in deternining whether reinstatenment should
be with full back wages and with continuity of enploynment is
to see if after the termnation of his enployment the
enpl oyee was gai nful'ly enpl oyed el sewhere. [783 D E]

In the instant case the enployee did not raise an
i ndustrial dispute nor did he invoke the jurisdiction of the
Labour Court or Industrial Tribunal but noved the H gh Court
under Article 226 primarily on the ~ground of violation of
the principles of natural justice. [783B-C|

Chi nnappa Reddy, J. (concurring).

There is hardly any distinction, on principle, between
a person directly under the enpl oynent of the Governnment and
a person under t he enpl oynent of an agency or
instrumentality of the Government ~ or a  corporation set up
under a statute or incorporated but ~wholly owned by the
Government. The desire to achieve the objectives enunerated
inthe preanble to the Constitution has resulted in intense
governmental activity in mnifold ways. Today, the
CGovernment either directly or through corporations set up by
it or owned by it, owms or nanages a |arge nunber of
i ndustries and institutions. These agenci es and
instrumentalities, corporations or companies have becone the
bi ggest enployers in the country. There is no good reason
why if the Governnment is bound to observe the equality
clauses of the Constitution in the matter of enployment and
inits dealing with its enployees, the Corporations set up
or owned by the Government should not be equally bound and
why instead, such Corporations should beconme citadels of
patronage and arbitrary action. To confine the applicability

of the equality clauses, in relation to nmatters of
enpl oyment, strictly to direct enpl oyment under t he
CGovernments, in a country like ours is perhaps to nobck at

the Constitution and the people. Sone elenment of public
enploynment is all that is necessary to take the enployee
beyond the reach of the rule which denies himaccess to a
court so as to enforce a contract of enploynment and denies
himthe protection of Articles 14 and 16. Enployees in
public sector often discharge the onerous duties as civi

servants and participate in activities vital to the
country’s econony. Many enactnents have decl ared persons in
the service of local authorities, governnent conpanies and
statutory corporations, as public servants and extended to
themthe protection which is extended to civil servants from
suits and prosecutions. It is, therefore, but right that the
i ndependence and integrity of those enployed in the public
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sector should be secured as nuch as the independence and
integrity of civil servants. [784 D 785 A-F]

Sukhdev Si ngh & Os. v. Bhagatram Sardar Singh
Raghuvanshi & Anr. [1975] 3 S.C R 619; Ranmana Dayaram
Shetty v. The International Airport Authority of India &
Os. AIR 1979 S.C. 1628 referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 274 of
1970.

Appeal by Special Leave fromthe Judgnent and Order
dat ed 6-8-1969 of the Allahabad Hi gh Court in Special Appea
No. 4/67.

M N. Phadke and Naunit Lal for the appellants.

776

A. K. Sen, E. C. _-Agarwala, R Sathish and V. K Pandita
for the Respondent.

The foll owi ng Judgnments were delivered by

SARKARI A, J.-Utar Pr adesh State War ehousi ng
Corporation (for short, the Corporation), has preferred this
appeal by special |eave against an appellate judgnent, dated
August 6, 1969, of ~ a Division Bench of the H gh Court of
Al'l ahabad. It arises out of these facts :

V. N.  Vajpayee, respondent herein, was enployed as a
War ehouseman with | the Corporation and at the relevant tine
was posted at the Kanpur Warehouse. There was a conpl ai nt of
theft, m sappropriation of stocks and vari ous ot her
irregularities against the respondent. A prelimnary inquiry
was held by the WManaging Director of the Corporation and
charges were franed against himand served  upon him on
Noverber 28, 1960, requiring himto submt his explanation
and to indicate the evidence, if ~any.  On receiving the
charge-sheet, the respondent addressed a conmunication,
requesting the Managing Director to furnish himwth certain
papers, which were accordingly  furnished. Thereafter, the
respondent submitted his explanation on January 19, 1961. In
thi s expl anation, he specifically demanded that he wanted to
cross-examne certain wtnesses, the particulars of which
were nentioned by him He further —gave the names and
particulars of certain other wtnesses, stating that he
wanted to examne them in defence. Nothing happened
thereafter till April 18, 1961, on which date the Minagi ng
Director passed an order dismissing the ~respondent- from
service with effect from the date of his suspension. Later
on, a demand was made fromthe respondent, requiring himto
remt a sumof Rs. 549.61 due to the Corporation on account
of certain comuodities said to have been m sappropri ated by
the respondent on account of short realisation of storage
charges by him

The respondent then filed a Wit Petition (No. 87 of
1962) under Article 226 of the Constitution, in the High
Court praying for a wit of certiorari to quash the order of
his dismssal on the ground that it was violative of the
principles of natural justice, inasmuch as he had not been
given an opportunity to cross-exan ne the witnesses and to
establish his innocence. He further prayed for a direction
that the Corporation be restrained fromrecovering the sum
of Rs. 549.61 fromhim

In the counter-affidavit, the appellants stated that
the respondent had al so cross-exanined the witnesses. It was
further wurged that there had also cross-exanned the
witnesses. It was further urged that there was no regul ation
provi ded for conducting an inquiry in a particular
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manner, and, therefor, the renedy of the respondent was by
way of a suit and he had no locus standi to invoke the
extra-ordinary jurisdiction of the Court under Article 226
of the Constitution. It was further pleaded that the wit
petition was del ayed and shoul d have been thrown out on that
score, also

The writ petition was heard by a | earned Single Judge
of the H gh Court, who dismissed it, holding that the
Corporation was not required to act in a quasi-judicia
manner and that the provisions of Article 311 of the
Constitution were not applicable to the facts of the case.

Aggri eved, the respondent carried a special appeal to a
Di vision Bench of the H gh Court, which has reversed the
judgrment of the learned Single Judge, and has held that the
Corporation was required to act in a quasi-judicial nmnanner
and, therefore, the wit petition was maintainable. The
Di vi sion Bench renmanded the case for a decision on nerits.
After the remand, the |earned Single Judge by his judgnent,
dat ed Decenber 7, 1966, allowed the wit petition, holding
that the principles of natural justice had been violated.
He, therefore, guashed the order of the respondent’s
di smissal, but refused to grant an injunction restraining
the appellant for realizing Rs. 549.61 fromthe respondent.
The Corporation again preferred a Special Appeal No. 4 of
1967 to a Division Bench of the Hi gh Court, which dism ssed
that appeal by a judgnment, dated August 6, 1969. Hence this
appeal by the Corporation.

The main contention of the learned counsel for the
appellants is that at the relevant tine,  Regulation 16
providing for an enquiry and giving an opportunity to the
enpl oyee had not cone into force; consequently, the
respondent had no statutory status and had therefore no
locus standi to maintain the wit petition. It is submtted
that the only remedy of the respondent was to file a suit
for damages on account of his alleged wongful dism ssal
Support for this contention has been sought from a decision
of this Court in Executive  Committee of U/P. /State
War ehousing Corporation Ltd. v. Chandra Kiran Tyagi(1).
Ref erence has also been made to Sirsi  Mnicipality v.
Cecelia Kom Francis Tellis.(2)

On the other hand, Shri A K Sen, appearing for the
respondent, submts that since the decision of this Court in
U P. State Warehousing Corporation (ibid), the |aw has
undergone a change. It is pointed out that-the appellant is
a Corporation constituted under a statue ‘and is owned and
controlled by the State Governnment and its enpl oyees.

778

therefore, have a statutory status. It is argued that even
in the absence of Regulation 16 providing for a departnenta
enquiry, the appellant was bound to hold an enquiry and to
give, in conmpliance with the rules of natural justice, ful
and fair opportunity to the respondent to defend hinself and
repel the charges levelled against him It is maintained
that such an opportunity was denied to himbecause he was
not allowed to exanmine wtnesses cited by himin defence.
Ref erence in connection with the proposition propounded has
been made to Sukhdev Sing & Os. v. Bhagatram Sardar Singh
Raghuvanshi & Anr. (1)

W will first notice Chandra Kiran Tyagi’'s case, which
is the sheet-anchor of the appellants’ argunents. The facts
of that case were sonewhat simlar. Tyagi was a Warehousenman
in the enploynment of the U. P. State Warehousi ng Corporation
Limited. After receiving Tyagi's explanation, the Enquiry
Oficer did not take any evidence in respect of any charge.
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I nstead, he net various persons and collected information,
and gave his findings on the various charges on the basis of
the enquiries nade by him and the records. Even the
information so collected was not put to Tyagi. On the basis
of those findings of the Enquiry Oficer, Tyagi was
di smssed from service. Tyagi filed a suit challenging his
di smssal. He prayed for a declaration for reinstatenent on
the ground that the relationship was one of persona
service. Speaking through Vaidialingam J. this Court held
that a declaration to enforce a contract of personal service
will not normally be granted. It was noted that there are
three exceptions to this rule : (i) appropriate cases of
public servants who have  been dismssed from service in
contravention of Article 311, (ii) dism ssed workers under
i ndustrial and |abour law, “and (iii) when a statutory body
has acted in breach of a mandatory obligation inposed by a
statute. It was further held that though the inmpugned order
was made in breach of the regulation contrary to the terns
and conditions of the relationship between the appellant
(enpl oyer) -and the respondent (enployee), but, it would not
be in breach of any statutory obligation, because, the Act
does not guarantee any statutory status to the respondent;
nor does it inmpose any obligation on the appellant in such
matters. Therefore, ~ the violation of regulation 16(3) as
all eged and established in that case, could only result in
the order of dismissal being held to-be wongful, and in

consequence, making the appellant Iliable for damages, but
could not have the ‘effect of treating the —respondent as
still in service or entitling himto reinstatenent.

The authority of the rulein Tyagi’'s case, to the
ef fect, that an enpl oyee of such a statutory body even if it
be owned and nanaged by
779
the CGovernment does not enjoy a statutory status, appears to
have been eroded by the later ~decisions of this Court,
particularly the pronouncenent in Sukhdev Singh’'s case
(ibid). The statutory bodies in'that case were ; G/ and
Natural Gas Conmi ssion, Industrial Finance Corporation and
Life Insurance Corporation. Al the three bodies were
created under separate stututes enacted by the Centra
Legislature. It was clear fromthe Gl and Natural Gas
Comm ssion Act, 1954, that the Conm ssion created by it,
acts as an agency of the Central Governnent. Simlarly, by
virtue of the Industrial Finance Corporation Act, 1948, the
Fi nance Corporation is under the control and managenent of
the Central Governnment. The Life Insurance Corporation is
simlarly owned and managed by the Government and can be
di ssolved only by the Governnent in view of the provisions
of the Life Insurance Act, 1956. All the three statutes
constituting the three statutory corporations enabled them
to nake regul ations which provide, inter alia, for the terns
and conditions of enpl oynent and services of | their
enpl oyees. Questions arose : (i) whether +the regulations
have the force of law, and (ii) whether the statutory
corporations are ‘State’ within the nmeaning of Article 12 of
the Constitution. Ray, C. J., speaking for hinself and
Chandrachud and Gupta JJ., held that the regul ations framed
by these statutory bodies for the purpose of defining the
duties, conduct and conditions of its enployees have the
force of law. The formand content of the contract with a
particular enployee is prescriptive and statutory. The
notable feature is that these statutory bodies have no free
hand in fram ng the conditions and ternms of service of their
enpl oyees. They are bound to apply the terns and conditions
as laid down in the regulations. These regul ati ons are not
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only binding on the authority but also on the public. They
gi ve the enpl oyees a statutory status and i npose obligations
on the statutory authorities, who cannot deviate fromthe
condi tions of service.

It was further nade clear that an ordinary individual
in the case of master and servant contractual relationship
enforces breach of contract, the renmedy being danmages
because personal service is not capable of enforcenent. In
the case of statutory bodies, however, there is no persona
el ement what soever because of the inpersonal character of
the bodies. |In their case, the el enment of public enpl oynent
and service and the support of statute require observance of
rules and regulations. At. page 634 of the Report, the
| earned Chi ef Justice significantly reiterated t hat
"whenever a man's rights are affected by decision taken
under statutory powers, — the Court would presunme the
exi stence of a duty to observe the rules of natural justice
and com
780
pliance with rules and regulations inposed by statute". The
Court then referred to U P. Warehousing Corporation and
Indian Airlines Corporation cases and held that these
decisions were in direct conflict with an earlier decision
of this Court in Narainda Barot v. Divisional Controller
S.T.C.,(1) and were wongly decided. The Court followed the
decision in Sirsi Miunicipality (ibid).

Mathew J. in his separate but- concurring judgment,
poi nted out how the' concept of the State ‘has undergone
drastic changes in recent years. A State is 'an abstract
entity and can act only through the instrunentality or
agency of natural or juridicial persons. Wth the advent of
a welfare State the framework of civil service
admi ni stration becane increasingly insufficient for handling
the new tasks which were often of a specialised and highly
techni cal character For this reason, a policy of public
adm ni stration through separate Corporations which would
operate largely according to business principles’ and be
separately account abl e, was evol ved. Such public
corporations constituted under enactnents, becane a’ third
armof the Government. The enpl oyees of public corporation
are not civil servants. In so far as_ public corporations
fulfil public tasks on behalf of the Government, they are
public authorities and, as such, subject to control by
CGovernment. The public corporation being a creation of the
State is subject to the constitutional linitation as the
State itself.

The Court thus with a majority of 4-1 held that the
statutory bodi es then under consideration were ‘authorities’
within the neaning of Article 12 of the Constitution and
though their enpl oyees were not servants of the Union or of
a State, yet they had a statutory status.

The appellant is a Corporation constituted under the
Uttar Pradesh State Warehousing Corporation (Act 28) of
1956, which was subsequently replaced by the Central Act 58
of 1962. It is a statutory body wholly controlled and
nmanaged by the Governnment. |Its status is anal ogous to that
of the Corporations which were under consideration in
Sukhdev Singh’s case (ibid). The ratio of Sukhdev Singh's
case, therefore, squarely applies to the present case. Even
if at the tinme of the dismissal, the statutory regul ations
had not been framed or had not cone into force, then also
the enployment of the respondent was public enploynment and
the statutory body, the enployer, could not term nate the
services of its enployee wthout due enquiry in accordance
with the statutory Regulations, if any in force, or in the
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absence of such Regul ations, in accordance with the rules of
natural justice. Such an enquiry into the conduct of a
public enpl oyee is of

781
a quasi-judicial character. The respondent was enpl oyed by
the appell ant- Corporation in exercise of the power s

conferred on it by the statute which created it. The
appel | ants’ power to dismss the respondent from service was
also derived fromthe statute. The Court would therefore
presune the existence of a duty on the part of the
di smissing authority to observe the rules of natura
justice, and to act in accordance with the spirit of
Regul ation 16, which was  then on the anvil and cane into
force shortly after the inpugned dismssal. The rules of
natural justice in the  circunstances of the case, required
that the respondent shoul d be given a reasonabl e opportunity
to deny his guilt, to defend ~hinself and to establish his
i nnocence whi ch ~means and i ncludes an opportunity to cross-
exam ne the witnesses relied upon by the appellant-
Cor porati'on-and an opportunity tolead evidence in defence
of the charge as also a show cause notice for the proposed
puni shment. Such an opportunity was denied to the respondent
in the instant case.  Admittedly, the respondent was not
allowed to |ead evidence in defence. Further, he was not
allowed to cross-examne certain persons whose statenents
were not recorded by the Enquiry O ficer (Opposite Party No.
1) in the presence of the respondent. There was controversy
on this point. But it was clear to the Hi gh Court fromthe
report of enquiry by the Opposite Party No. 1 that he relied
upon the reports of sone persons and the statenments of some
ot her persons who were not —examned by him A regular
departnental enquiry takes place only after the charge-sheet
is drawmn up and served upon the delinquent and the latter’s
explanation is obtained. In the  present case, no such
enquiry was held and the order~ of dismissal was passed
summarily after perusing the respondent’s explanation. The
rules of natural justice in this case, were honoured in
total breach. The inpugned order of dismssal was thus bad
in law and had been rightly set aside by the H gh Court.

Before passing on to the next —question we may in
fairness mention, that M. Asok Sen had cited tw nore
decisions, also. The first was a recent judgnment of the
House of Lords in Melloch. v. Aberdeen Corporation(l),
wherein Lord W Ilberforce in his speech (at pages 1595-1596
of the Report) observed that in cases in whichthereis an
el ement of public enploynent or service, —or support by
statute or something in the nature of an office or a status,
which is capable of protection, then irrespective of the
term nol ogy used, and even though in sone inter parties
aspects the relationship may be called that of master and
servant, there may be essential procedural requirenment to be
observed on grounds of natural justice. The second deci sion
i s Ramana
782
Dayaram Shetty v. The International Airport Authority  of
India & Os. (1)

In Ramana Dayaram Shetty's case (ibid) Bhagwati, J.
after making an exhaustive survey of the decisions of this
Court and of American Courts, summarised sone of the factors
which are considered to determ ne whether a Corporation is
an agency or instrunentality of Governnment. W do not think
it necessary to burden this judgnment by a detailed
di scussion of these cases because in the instant case, al
the material factors exist which show beyond doubt that the
Utar Pradesh State Warehousing Corporation constituted
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under the Central Act 28 of 1956, is an agency or
instrunentality of the Governnent, and the relationship
bet ween the Corporation and its enployees is not purely that
of master and servant, founded only on contract. I|ndeed, it
was not seriously disputed that the respondent was in public
enpl oyment, and the Corporation is an authority within the
nmeani ng of Article 12 of the Constitution

Further contention of the |earned counsel for the
appellants is that even if the disnmissal of the respondent
was wongful, the H gh Court could only quash the sanme, but
it could not in the exercise of its certiorari jurisdiction
under Article 226 of the Constitution give the further
direction that the enployee should be reinstated in service
with full back wages. It is maintained that in giving this
further direction, the H gh Court had overl eaped the bounds
of its jurisdiction.

There appears to be force in this contention. It mnust
be remenbered that in the exercise of its certiorari
jurisdiction under Article 226 of the Constitution, the High
Court act's ~onlyin a supervisory capacity and not as an
appel l ate-tribunal. It does not review the evidence upon
which the inferior tribunal proposed to base its concl usion
it sinply denolishesthe order which it considers to be
wi thout jurisdiction or manifestly erroneous, but does not,
as a rule, substitute its own view for those of the inferior
tribunal. 1In other fwords, the offending order or the
i mpugned illegal proceeding is quashed and  put out of the
way as one which should not be used to the detrinment of the
wit petitioner. Thus in nmatters of enployment, while
exercising its supervisory jurisdiction under Article 226 of

the Constitution, over the order and guasi-judicia
proceedi ng of an administrative authority-not being a
proceedi ng under the industrial [|aw'labour |aw before an

i ndustrial/labour tribunal-culmnating in dismssal of the
enpl oyee, the Hi gh Court should ordinarily. in
783

the event of the dismissal being found illegal, sinply quash
the sanme and should not further give a positive direction
for paynent to the enployee full  ‘back wages (although as
consequence of the annul nent of the disnissal, the position
as it obtained imediately before the di smssal is

restored), such peculiar powers can properly be exercised in
a case where the inpugned adjudication or award has been
given by an Industrial Tribunal or Labour Court. The instant
case is not one under Industrial/Labour Law. The respondent
enpl oyee never raised any industrial dispute, nor invoked
the jurisdiction of the Labour Court or the “Industria

Tribunal. He directly nmoved the H gh Court for the exercise
of its special jurisdiction under Article 226 of the
Constitution for chal l enging the order of di smi ssa

primarily on the ground that it was violative- of the
principles of natural justice which required that his public
enpl oyment should not be term nated wi thout giving hima due
opportunity to defend hinself and to rebut the charges
agai nst him Furthernore, whether a workman or enpl oyee of a
statutory authority shoul d be rei nst at ed in public
enpl oyment with or without full back wages, is a question of
fact depending on evidence to be produced before the
tribunal. If after the termination of his enployment the
wor kman/ enmpl oyee was gainfully enployed elsewhere, that is
one of the inportant factors to be considered in determ ning
whet her or not the reinstatement should be with full back
wages and wth continuity of enploynment. For these two fold
reasons, we are of opinion that the H gh Court was in error
in directing paynment to the enployee full back wages.
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For the foregoing reasons while upholding the judgnent
of the H gh Court wth regard to the quashing of the order
of dismissal of the respondent on the ground of its being
invalid, we delete the direction for paynment to the
respondent full back wages. Excepting this nodification, the
appeal is dismssed. However, 1in the circunstances, the
appel | ant - Corporation shall pay the costs of the respondent
in this Court.

CHI NNAPPA  REDDY, J.-The respondent - enpl oyee was
di smissed from service. The enployer disnissed him without
observing the principles of natural justice. This has been
found by the Hi gh Court who quashed the order of dism ssa
in a proceeding under Art. 226 of the Constitution. The
enpl oyer has appeal ed. The enpl oyer clainms t hat a
declaration to enforce a contract of personal service cannot
be granted by the Court. The only renedy of the enpl oyee, he
pl eads, is to file a suit. for damages for wongful
di sm ssal . The —answer of the enployer is that the enpl oyer
is a statutory Corpora-
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ti on whose enpl oyees have statutory status, and that the
enpl oyer is bound by the regul ati ons nmade under the statute
as also to observe the principles of natural justice. Breach
of the regulations or failure to observe the principles of
natural justice entitles the enpl oyee to invoke the
jurisdiction of the High Court under “Article 226 of the
Constitution.

The question whet her breach of statutory regul ations or
failures to observe the principles of natural justice by a
statutory Corporation. wll entitle an enployee of such
Corporation to claima declaration of continuance in service
and the question whether the enployee is entitled to the
protection of Arts. 14 and 16 agai nst the Corporation were
considered at great length in Sukhdev- Singh & O's. v.
Bhagat ram Sardar Si ngh Raghuvanshi & Anr. (1) The question as
to who may be considered to be agencies or instrunentalities
of the Governnent was al so considered, again at sone |ength,
by this Court in Ramana Dayaram Shetty v. The Internationa
Airport Authority of India & Os.(2)

I find it very hard indeed to discover any distinction
on principle, between a person directly under the enploynment
of the Governnment and a person under the enploynent of an
agency or instrunmentality of the Gover nirent or a
Corporation, set wup under a statute or incorporated but
whol | y owned by the Government. It is self evident andtrite
to say that the function of the State has Iong since ceased
to be confined to the preservation of the public peace, the
exaction of taxes and the defence of its frontiers. It is
now the function of the State to secure ‘social, economc

and political justice', to preserve ‘liberty of thought,
expression, belief, faith and worship’, and to ensure
‘equality of status and of opportunity’. That 'is the
procl amati on of the people in the preanmble to the

Constitution. The desire to attain these objectives has
necessarily resulted in intense Governnental activity in
mani fold ways. Legislative and executive activity have
reached very far and have touched very nany aspects of a
citizen"s life. The Governnent, directly or through the
Corporations, set up by it or owned by it, now owns or
manages, a |arge nunber of industries and institutions. It
is the biggest builder in the country. Manmoth and m nor
irrigation projects, heavy and |ight engineering projects,
projects of various kinds are undertaken by the Governnent.
The Government is also the biggest trader in the country.
The State and the multitudi nous agencies and Corporations
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set up by it are the principal purchasers of the produce and
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the products of our country and they control a vast and
conpl ex machinery of distribution. The Governnment, its
agencies and instrunentalities, Corporations set up by the
Covernment under statutes and Corporations incorporated
under the Conpanies Act but owned by the Governnent have
thus beconme the biggest enployers in the country. There is
no good reason why, if Governnent is bound to observe the
equality clauses of the constitution in the mtter of
enpl oyment and in its dealings wth the enployees, the
Cor porations set up or owned by the Government shoul d not be

equal Iy bound and why, ‘instead, such Corporations could
beconme citadels of patronage and arbitrary action. In a
country like ours which teens with population, where the
State, its agencies, its instrumentalities and its
Corporations are the biggest enployers and where mllions

seek enployment —and security, to confirmthe applicability
of the! equality clauses of the constitution, in relation to
matters of ~enploynent, strictly to direct enploynent under
the CGovernment is perhaps to nock ~at the Constitution and
the people. Sone el ement of public enploynment is all that is
necessary to take the employee beyond the reach of the rule
whi ch denies himaccess to a Court so enforce a contract of
enpl oymrent and denies himthe protection of Arts. 14 and 16
of the Constitution.” After all enploynent —in the public
sector has grown to vast dinmensions and enployees in the
public sector often discharge as onerous duties as civi
servants and participate in activities wvital to our
country’s econony. In growing realization of the .inportance
of enploynent in the public sector, Parlianent and the
Legi sl atures of the States have declared persons . in the
service of local authorities, Government conpanies and
statutory corporations as public -servants and, extended to
them by express enactnent the protection usually extended to
civil servants fromsuits and prosecution. It is, therefore,
but right that the independence’ and integrity of those
enployed in the public sector should be secured as much as
the i ndependence and integrity of civil servants.

| agree wth what has been said by ny brother Sarkaria

J. | have added a few |lines to enphasise sone aspects of the
pr obl em
P.B.R Appeal dism ssed
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