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ACT:

I ncome-tax Act (XI of 1922) s. 10(2) (vii). proviso
2--Any such machinery or plant nust have been used ' in the
accounting year--Section 66--Finding of fact--Wen appea
court can intervene.

HEADNCTE
The fundanmental idea wunderlying the words used in
the definition of "business" in s. 2(4) of the | ncome-

tax Act the continuous exercise of an activity and the
sanme central ideais inplicit in the words "carried on
by him occurring in 10(1) and those critical wor ds
are an essential constituent that which is tobe produce
the taxabl e incone, and therefore the
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tax is payable only in respect of the profits or gains of
the business which is carried on by the assessee.

That under cl ause (vii) of s. 10(2) the nmachinery
and pl ant must be such as were used at |least for a part of
the accounting year. As the machinery and plant ‘of the
sugar factory which were sold had not at all been wused for
the purpose of business during the accounting year, the

second proviso to s.10. (2) (vii) could have no
application and the assessees were not |iable.

Al though the H gh Court will not disturb or go
behind a finding of fact of the Tribunal, it is well
settled that where it is conpetent for a Tribunal to

make fi ndi ngs of fact which are excluded from review,
the appeal court has always jurisdiction to intervene if it
appears either that the Tribunal has misunderstood the
statutory |anguage because the proper construction of the
statutory language is a matter of law or that the
Tri bunal has made a finding for which there is no evidence
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or which is inconsistent with the evidence and contradictory
of it.

Conmmi ssi oner of Income tax v. Shaw \allace and
Conpany (L.R 59 |I.A 206), and Conmi ssioners o/ lnland
Revenue v. Fraser (24 Tax Cases 498) referred to.

JUDGVENT:
ClviL APPELLATE  JURI SDI CTI ON: Cvil Appeal No.
33 of 1953.

Appeal by special |eave fromthe Judgment and Order
dated the 16th May, 1951, of the Hi gh Court of Judicature
at Pat na in M scellaneous Judi cial Case No. 126 of
1950, arising out of the Order dated the 17th May,
1949, of t he | ncome-t ax Appel | ate Tri bunal

Cal cutta Bench, ~Calcutta, inl.T.A No. 147 of 1948-49.
sukumar Mtra (S. N. Mikherjee wth hi m for t he
appel | ant .
C. K. Daphtary,. Solicitor-General for India (Porus A Mhta,
with him for the respondent

1954. February 9. The Judgnent of the Court was delivered

by

DAS J.--This is an-appeal by special Ileave from the
judgrment of the Patna H gh Court delivered on a reference
nade by t he I ncone-t ax Appel l'at e ‘Tri bunal under

section 66(1) of the Indian Income tax Act.

The tribunal referred the follow ng two questions for
the opinion of the H gh Court:
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1. On the facts and in the circunstances of this
case is the surplus of Rs. 13,05,144 arising out of the
sale of the plant and nmachinery of the sugar factory
char geabl e under section 10 (2) (vii) ?

2. Was the profit of Rs: 15,882 on the sale of
stores of the factory taxabl e under the Income-tax  Act in
the circunstances of this case ?

The reference cane up for hearing before a  Division
Bench consisting of Shearer and Sarjoo Prasad JJ. and
after a prolonged hearing the |earned Judges delivered
separate judgments on the27th February. 1951, gi ving
di ver gent answer s to the qguest i ons, Shear er J.
answering both the questions in the negative and Sarjoo
Prasad J. giving an affirmative answer to both of t hem
The matter thereupon was placed bef ore a ~third
Judge, Rarmaswairi J. who, after a fresh heari ng
del i vered his judgnment on the 16th May, 1951, agreeing
with Sarjoo Prasad J. on the first question and w th Shearer
J. on the second question. The result was that the /Hi gh

Court by a mjority deci si on answer ed t he first
guestion in the affirmtive, 1i.e., against the ‘assessee,
and the second question in the negati ve, i,e. in

f avour of the assessee.

The assessee applied to the High Court for |eave to
appeal to this court against the Hgh Court’s decision  on
the first question. The High Court having declined to
grant the necessary certificate the assessee applied for
and obt ai ned the special Ileave of this court to
prefer the present appeal. The departnent has not
preferred any appeal against the Hi gh Court’s decision on
the second question and nothing further need be said
about that question.

The controversy arose in course of the proceedings for
the assessnment of Pursa Ltd. to income-tax for t he
assessment year 1945-46, the relevant accounting year
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covering the period between the 1st COctober, 1943, to

30t h Sept enber, 1944. Pursa Ltd., was a conpany
incorporated in 1905 under the Indian Conpanies Act but al
its shareholders and directors were residents in the
United Kingdom The business of the
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conpany was t hat of growers of sugar cane
manuf act urers of sugar and dealers in sugar. It is
conmon ground that the crushing season for the nanufacture
of sugar is fromDecenber to April of each year. It

appears that towards the end of 1942 an attenpt was made
to sell the entire business of the conpany but such attenpt
did not succeed. It appears from the case filed by the
respondent in tiffs appeal that in the niddle of 1943 t he
directors of the conpany conmenced negotiations for the
sale of the factory and other assets of the conpany wth
the wultimte object of winding up the conpany. From the
correspondence, affidavit and other materials placed before
the tribunal ~and referred to by Sarjoo Prasad J. in his
j udgrment it appears that on the 9th August , 1943, an
inventory  was prepared and a firmoffer was received from
Dalma lain & Conpany Ltd., for the purchase of the
factory and stores as on that date. This offer was on the

16t h August , 1943, conmuni cat ed by cable to the
directors in England. On the 20th August, 1943, the
directors, asked the local managers in I'ndia to proceed with
the nmatter in anticipation of the sanction of t he

sharehol ders which the directors expected to obtain at an
ext raordi nary general neeting to be held very shortly.
That neeting, however, was hel'd on the 8th Cctober, 1943,
i.e., 8 days after the accounting year had started., At that
neeting the firm offer of Dalma lain & Conpany Ltd. was
accepted and a concluded agreenment for sale cane into
exi st ence. Thereafter instructions were given to the
solicitors to draw up the necessary docunents.

On the 7th Decenber, 1943, a~ witten menorandum of
agr eenment was executed whereby the conpany agreed to

sell and demse to Dalma Jain & Conpany Ltd., free/ from
all nmortgages and charges at and for the price of ‘rupees
twent y- ei ght lacs all the [lands, buildings, pachinery
and plant and all vats, reservoirs, cisterns, punps,
machi nery, engi nes, boi |l ers, pl ant, i mpl enent s,
utensils, tramvays, furniture, stores, articles and

things as on the ninth day of August, one thousand nine
hundred and forty-three (subject to subsequent use and
consunption in the ordinary course
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of  busi ness) used in connection wth the said sugar
factory, but excepting stocks of nanufactured sugar and
stocks of grain in godown on the ninth day of August, one
thousand nine hundred and forty-three and all stores and
other articles bought or received by the conpany after the
date. Dalma Jain & Conpany Ltd., paid the sum of ' rupees
twenty-eight |acs on the sanme day and on the 10th Decenber,
1943, they got possession of the factory. On the date of
the aforesaid sale, the conpany possessed sugar st ock
val ued at rupees six lacs which was excluded from the
sale. This stock of sugar the conpany continued to sel
up to June, 1944. It is said that the said stock of sugar
was excluded because at the tinme it was not possible to
know at what date such a sale would be concluded and the
sugar produced in 1943 had to be sold by and through the
exclusive selling agents of the company under a contract
entered into with them It is, however, not disputed that
between the 9th August, 1943, when the firm offer was
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obt ai ned and the 10th Decenber, 1943, when possessi on of the
factory was nade over to Dalma Jain & Conpany Ltd., t he

conpany never used the machinery and plant for the purpose
of manufacturing sugar or for any other purpose except that
of keeping them in trim and running order. | ndeed,
throughout the accounting period the machinery and plant
were not used by the conpany.

The conpany went into voluntary liquidation on
the 20th June, 1945. The reason for the delay in
putting the conpany into liquidation is said to have been
caused by considerable legal difficulties with regard to the
transfer of certain nokarari lands belonging to the
conpany. The |Iliquidators appointed by the shar ehol ders
of the company represented the conmpany in the nmatter
of proceedings for assessnent of the conpany for the
assessnment year 1945-46.

In the course of these ~assessnent proceedi ngs t he
I ncome-t ax Oficer on the 21st February, 1947, wote a

letter to the liqui dators asking for elucidation on
certain. ‘points. Amongst  other things, the Incone tax
Oficer wanted to know the | i-qui dators’ objection why
the conpany’s activities during the previ ous
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year might not be treated as ampunting to a realisation of
assets on inmpending |liquidation rather than to the carrying
on of business within the neaning of the ‘Incone-tax Act.
To this letter an answer was sent by the liquidators . on
the 19th March, 1947, pointing out that the conpany had
gone into liquidation on the 20th June, 1945, and that in
view of the date of liquidationthe |iquidators could not
agree that the company  was  not carrying on busi ness
during the year ended 30th Septenber, 1944, and they
further pointed out that the various debits cont ai ned
in the sugar factory accounts were those incurred in
carrying on the conmpany’s business. By his letter dat ed
the 17th May, 1947, the Income-tax Oficer cl ai med
that large profits which had been nade by the conpany on the
sale of their machinery and plant were taxable under the
second proviso to section 10 (2)(vii)of the Incone-tax Act
and called upon the liquidators. to retain sufficient
funds and assets in their hands to neet the heavy tax
liabilities that mght eventually arise —and al so to
warn the sharehol ders accordingly. He also asked for
certain information which, however, the i quidators did
not furnish. The liquidators, in their-letter in Treply
dated the 22nd May, 1947, did not agree that the profits
were taxable, for the profits to which reference had been
made were not profits arising froma business carried
on by the conpany but were profits arising from the

conpany ceasing to carry on busi ness. The | ncone-t ax
Oficer, however, by his order dated the 21st June,
1947, held that the profits of the sale of nmachinery
and plant were liable to assessment under section 10

(2)(vii)of the Act and added a sum of Rs. 13,05,144
to the profits.

The Appellate Assi st ant Conmi ssi oner  of | ncone-t ax
havi ng dismissed the |liquidators’ appeal on the 30th
January, 1947, the liquidators went up on further appeal to
the Income-tax Appellate Tribunal. By its order dated the
17th May, 1949, the tribunal disnmissed that appeal
Upon an application wunder section 66(1) of the Act the
tribunal stated a case to the H gh Court referring the two.
guesti ons herein before
773
set out. The subsequent history of the matt er has
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already been nentioned and needs no reiteration. The
rel evant portion of section 10 of the Incone-tax Act as
amended by Act VI of 1939was as follows :--

"10 (1) The tax shall be payable by anassessee under
t he head "Profits and gains of business, profession or
vocati on” in respect of the profits or gains of any
busi ness, profession or vocation carried on by him
(2) Such profits or gains shall be conmputed after naking
the follow ng all owances, nanely :-

(1)
(1) e
(1)
(iv) in respect of insurance against risk of damage or
destruction of buildings, nmachinery, plaint, furniture,

stocks or stores, used for the purposes of the business,
prof ession or vocation, the  amount of any prem um paid;

(v) in respect of current repairs to 'such buildings,
machi nery, plant, or furniture, the anmount paid on account
t her eof ;

(vi) “in respect of depreciation of such bui I di ngs,

machi nery, plant, or furniture being the property of the
assessee, a sum equivalent  to such percentage on the
original cost thereof to the assessee as nay in any case or
cl ass of cases be prescribed:
(vii) in respect /of any mmchinery or plant which has been
sold or discarded, the anount by which the witten down
value of the machinery or plant exceeds the. anount for
whi ch the machinery or plant s actually sold or its
scrap val ue:

Provi ded t hat such anmount is actual ly
witten off in the books of the assessee:
Pr ovi ded further that where the anpunt for which

any such machinery or plant is sold exceeds the witten
down value, the excess shall be deenmed to be profits of
the previous year in which the sale took place;
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It is necessary to bear in mnd the neaning and i nport
of the provisions of section 10 (2)(vii)in so far ~as they
apply to the present case.

Under section 10 tax is payable by —an assessee  "in
respect of the profits or gai ns of any busi ness;,
profession or vocation carried on by him" "Busi ness"
is defined by section 2, sub-section (4) as~ "including
any trade, conmerce or manufacture, or any adventure or
concern in t he nat ure of trade, comrer ce or
manuf acture.” As pointed out by the Judicial Conmittee
in Shaw Wallace & Co.’s case(l) the fundanental /idea
under | yi ng each of these words is the continuous
exerci se of an activity and the sanme central i dea
is implicit in the words "carried on by hint occurring
in section 10 (1)and t hose critical words are an
essential constituent of that which is to produce the
taxable incone. Therefore, it is clear that the tax is
payable only in respect of the profits or gains of the
busi ness which is carried on by the assessee. Sub-section

(2)permts al | owances to be made bef ore the
taxable profits are ascertained. Proviso (2)to clause
(vii) of that sub-section on which the i ncome-t ax

authorities have relied makes the excess of sale
pr oceeds over the witten down value of "any such
machinery or plant" to be deened to be profits of the
previous year in which the sale took place. Any such
machi nery or plant in the proviso clearly refers to
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the machinery or plant in respect of which the allowance is
to be given under that clause. Although the word "such"
was not used in the body of clause (vii), the schene of
sub-section (2) which is apparent fromthe other clauses
of allowances e.g., (iv), (v) and (vi), clearly indicates
that the machinery or plant referred to in clause (vii)

must be the same as those nmentioned in t he earlier
cl auses, i.e., such machinery or plant as were "used for
the purposes of the business, profession or vacation."
| ndeed, the position has been nade clear and placed
beyond any doubt by the subsequent amendnment of 1946 which
added the word "such” in clause (vii). The words"used

for the purposes of the business" obviously

[1] L. R 59 I. A 206 at p. 213.
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mean used for the purpose  of enabling the owner to carry
on the business and earn profits in the business. In other
words, ~the machinery or plant nmust be used for the purpose
of that business which is actually carried on and the
profits. ‘of ‘which are assessable under section 10 (1). The

wor d "used" has been read in sonme of the pool cases in a
wide sense so as to include a passi ve as wel | as
active wuser. It is not necessary, for the purposes of
the present appeal, to express any ' opinion on t hat
poi nt on which the High Courts have expressed
di f ferent views. It is, however, «clear that in order

to attract the operation clauses (v), (vi)-and (vii) the
machi nery and plant mnmust be such as were used, in whatever
sense that word is taken, at least for a part of t he
accounting vyear. If ~the machinery and plant " have not
at all been used at any tinme during the accounting year no
al l owance can be clainmed under clause (vii) in respect
them and the second proviso also does not cone into
operation.

In its statement of the case, after referring to its
decision that the profits on the sale of machinery and pl ant
were assessable under section. 10 (2)(vii), the /tribuna
proceeded to state:

"This deci si on was based on two consi derati ons.
First, that as admtted by the applicant  conmpany the
conpany had been carrying on its business up to-the date
of the sale of the machinery, nanely, 7th Decenber,
1943. ’'The tribunal was of the opinion that as t he
appl i cant conpany had not ceased to carry on “its
business till the date of the sale of the machinery, it
nmust be held that the sale of the 'machinery  was a
part of the applicant company’'s carrying on of the

busi ness. The second reason for the decision of the
tribunal was that the applicant conpany did not. sell its
sugar st ocks amounting to over Rs. 6, 00, 000, ~on 7th
Decenber, 1943. The applicant conpany s plea “that the

sugar stocks could not be sold as the applicant conmpany
had sole agents for the sale of sugar, was not accepted by

the tribunal. The Income-tax Appellate Tri bunal found

that sugar continued to be sold for nore than 6 nonths
776

after the sale of t he nmachi nery and substantia
expenses on est abl i shnent and gener al char ges
conti nued to be incurred. From this t he | ncone-t ax
Appel | ate Tri bunal concluded that the sugar st ocks
had not been sold on 7th Decenber; 1943, purposely in
order to sell these to the best advantage | at er on

This, the Inconme-tax Appellate Tribunal held, showed that
the appl i cant conpany carried on busi ness even subsequent
to the sate of machinery on ’'7th Decemnber, 1943. "
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Al though the H gh Court will not disturb or go
behind the finding of fact of the tribunal, it is now well

settled that where it is conpetent for a tribunal to nake
findings in fact which are excluded from review, t he
appeal court has always jurisdiction to intervene if it

appears either that the tribunal has m sunderstood the
statutory | anguage- - because the proper construction of
the statutory language is a nmatter of law-or that the
tribunal has made a finding for which there is no

evidence or which is inconsistent wth the evidence and
contradictory of it. [See Lord Normand in Conm ssioners of

I nl and Revenue v. Fraser(1l)]. It appears to us that the
tribunal msdirected itself inlawas to the neaning and
inmport of the relevant provisions of section 10 of the
Act . ]t conpletely over | ooked t he fact which is
pl ai nl'y in evidence on the record that t he machi nery

and plant which were sol'd had not at all been used for the
pur poses of the business carried on in the accounting year
and consequently the second proviso to section 10 (2) (vii)
could have no application to the sale proceeds of such
nmachi nery and plant. In fact the entire decision of
the tribunal was vitiated by its failure to keep in viewthe
true neaning and scope of section 10 (2) (vii) and cannot,
therefore, be supported.

It further appears to us that in the statement of the
case the tribunal was not nmerely stating sonething in the
nature of a primary fact but was also drawing a concl usion
which is to a certain extent contrary to the primary
finding. As is stated clearly inthe statenent of the case,
the decision of the tribunal was based on
(1) 24 Tax Cas. 498 at p. 501.
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t wo considerations. The first consideration was' rounded
on an admission by the liquidators that the ' conpany

had been carrying on its business up to the date of the sale
of the machinery on the 7th Decenber, 1943. This adm ssion
is quite consistent with the case that the conpany was only
selling its stock of sugar and not doing any business of
manuf acture of sugar. Indeed, the nmanufacturing process
does not begin wuntil Decenber of each -year ~and the
menor andum of agreement was nmade on the 7th Decenber, 1943,
and possession was delivered to the purchaser on the 10th
December, 1943. It is nobody's case and it has not been
found that the conpany had manufactured any sugar duringthe
whol e of the accounting year. Therefore, this finding ~ that
the company carried on its business up to the 7th Decenber,
1943, certainly does not indicate that the conmpany was al so
carrying on any business of ’'grow ng sugar cane or
manuf acturing sugar by the use of the machinery or plant in
guestion. The second finding that the conpany carried on
busi ness even after the sale of the nachinery and the pl ant
clearly indicates that that business had nothing to do wth

the machinery or plant. Both the findings, therefore, are
i nconclusive. The matter, however, does not rest there. It
appears to us that the findings of fact, taken literally,
cannot support the decision of the tribunal. I f, as
hel d by the tribunal, "the sale of the nachinery was a
part of the applicant company’s carrying on of the
busi ness" then the sale nust be regarded as an ordinary

operation of such business and consequently the profits
arising out of such ordinary business operation would be
assessabl e under the provisions of section 10 (1) and it
woul d not be necessary to have recourse to the statutory
fiction created by the second proviso to clause (vii)under
whi ch the excess of the sale proceeds over the witten down
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value is to be deened to be profits of the business. If the
profits on the sale of the machinery and plant are to be
nmade assessable under the second proviso, as has' been
done by the tribunal, then it nmust be conceded that these
deemed profits were not inreality the profits of the
busi ness carried on by the

(2) 24 Tax Cases 498 at p. 501.

13--95 S. C.1./59
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conpany and, therefore, the sale transacti on whi ch
br ought in these profits was not in fact part of the
conpany’ s busi ness, whi ch concl usi on again will be

inconsistent wth the finding of fact if the business is
not understood as limted only to the selling of sugar

For reasons stated above, it appears to us that having
msdirected itself in law as to the scope and effect of
the rel evant portions of secticon 10 of the Act the tribuna
di d not approach the facts froma proper angle and, further
that its  findings cannot, in the circunstances of this
case, be given such sanctity as would exclude the sane
fromreview by the H gh Court or this court. Turning to
t he facts to be gathered fromthe records it 1is quite
cl ear that the intention of t he conpany was to
di scontinue its business and the sale of the nachinery and
plant was a step /in the process of the winding up of its
busi ness. The sal e of the machinery and plant was not an
operation in furtherance of the business carried on by

the conpany but = was a realisation of its assets in
the process of gradual w nding up of its business which
eventually culmnated in the voluntary |iquidation of the
conpany. Even if the sale of the stock of . ‘sugar be

regarded as carrying on of business by the conmpany and not a
realisation of its assets wth a viewto w nding up, the
machi nery or plant not being used during the accounting year
at all and in any event not having had any connection wth

the carrying on of that limted business during the
accounting year, section 100 (2) (vii) can have no
application to the sale of any such machinery or plant. In
this view of the matter, the " answer to the / first
guestion should be in the negative and we answer
accordi ngly.

The result is that this appeal is allowed and the

respondent shall pay the costs of the appellants both in
this court and in the H gh Court.
Appeal al | owed.
Agent for the appellant:B. N Ghose.
Agent for the respondent: G H. Raj adhyaksha.
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