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PETI TI ONER
UNI TED BANK OF | NDI A

Vs.
RESPONDENT:
B. T.W I NDUSTRI ES LTD. & CRS
DATE OF JUDGVENT: 10/ 12/ 1997
BENCH

S.C. AGARWAL, S. RAJENDRA BABU

ACT:

HEADNOTE

JUDGVENT:
(WTH CIVIL APPEALS NOS 8596 & 8597 OF 1997 arising other
S.L.P.(C) Nos. 9726 of 1997 and 9792 of 1997})
JUDGMENT

S.C. AGARWAL, J.

Speci al Leave granted.

These appeals are directed against the orders dated
July 16,1996 passed by the Calcutta Hgh Court —on the
applications submtted by the Uni t ed ~ Bank of . India
[hereinafter referred to as the appellant-Bank’] in pending
appeal s. The appellant-Bank had~ extended credit facilities
to the three conpanies who are respondent No. 1 in these
appeal s agai nst hypothecation of 'stocks, book debts novabl e
assets and personal guarantees of the other respondents in
the appeals. Three suits (O S. No. 306 of 1993, O S. No. 309
of 1993 and OS. No. 308 of 1993) were filed by the
appel | ant - Bank agai nst the respondents in these appeals on
the original Side of the Calcutta Hi gh Court. In these suits
the |l earned single Judge was pl eased to appoint a Receiver,
inter alia, over the hypothecated novabl es. The Recei ver was
subsequently redesignated as Speci al Oficer and was
directed to mmke an inventory of hypothecated novabl es and
i nspect the accounts of respondent No. 1 in these appeals.
The appel | ant-Bank al so submtted an application before the
| earned single Judge for appointnment of a Charted Accountant
and a Tinber Expert to assess the value of securities. On
January 10, 1994 the |earned single Judge passed decrees in
all the three suits upon admi ssion and awarded interest at
the rate of 6% per annum of the decretal anmount and it was
directed that the ampunt shall be paid in quarterly
instal mrents and that the defendants will go on paying the
said instalnent together with interest on reducing bal ance
and that in the event of defendant falling to pay and two
instal ments, the plaintiff-Bank will execute the decreta
amount then remaining due and in that event the bal ance
decretal ampunt will carry interest 16.5% per annum It was
al so directed that the Special Oficer would continue unti
the entire payment is nade and if the defendants make any
default as stipulated therein, the Special Oficer will take
possession of t he assets charged. Since the anount clained
by the appellant-Bank was nuch nore than the amount of
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decree passed in each suit, the appellant-Bank filed appeals
agai nst the said decrees passed by the |earned single judge
before the Division Bench of the Hgh Court. 1In the said
appeal s the appell ant s-Bank has chal | enged the decrees on
(i) the quantum of decree; (ii) the rate of interest, and
(iii) the direction for payment of decretal dues by
instal nents. It appears that the defendants-respondents have
failed to pay the dectetal dues as directed by the |earned
single Judge and the appellant-Bank filed applications
wherein the appellant-Bank has prayed that "the Specia
Oficers be directed to take possession singly or jointly of
the suit properties being the securities of the Bank with
the direction to appoint Ti nber Expert, Chartered Accountant
and Engineer as the Special Oficer (s) my deemfit and
proper for the purpose  of naking neaningful and conplete
i nventory about quality, quantity and realisable value of
the properties”. The sai d applications filed by the
appel | ant - Bank have been di sposed by the Division Bench of
the H gh Court by the inmpugned judgment dated July 16, 1996.
The High  Court has rejected the said applications as not
mai nt ai nabl e _and has observed: -

" Upon consi der ati on of t he

contextual we deemit expedient to

record that in the event of there

being a challenge to the decree,

qguestion of further order fromthe

Appel |l ate Court on the basis of the

decree itself  does not and cannot

ari se. The Appellant shall “have to

exercise it option, to with, either

to accept the decree and then

proceed to take steps to execute

the decree or prefer an appea

agai nst the decree the appell ant

having chosen the second  course

ought not to be allowed to nove the

Appel l ate Court with such an

application which is solely based

on the decree as passed by the

Learned Tri al Judge. Court - can

appreciate the blowi ng of hot or

hotter but not bl ow ng hot and cold

and appropriate and reprobate at

one in the sane time. Since the

decree is under challenge question

of obtaining any benefit under the

decree does not arise."

Shri  V.R Reddy, the learned Additional Solicitor
General, has submtted that the Hi gh Court was in error in
hol di ng that the appellant-Bl ank could not nobve the
application before the Appellate Bench of the H gh Court for
a direction to the Special Oficers to take possession of
the suit properties during the pendency of the appeals. The
submi ssion is that such a direction is necessary in order to
safeguard the security for the advance that was furni shed by
the residents to the appellant-Bank and that the H gh Court
was in error in holding that such an application could not
be moved in a pending appeal. Shri Shrish Kumar M sra, the
| earned counsel appearing for the respondents, has, on the
ot her hand, supported the inpugned judgnent of the High
Court and has wurged that since the appellant-Blank is
seeking to enforce a direction contained in the decree
passed by the | earned single Judge the proper course for the
appel l ant-Bl ank was to nove for the execution of the said
decree and such an application could not be noved in the
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appeal s filed agai nst the decree.

W find it difficult to accept the aforesaid subnission
of Shri Msra. since the claim of the appellant-Blank
exceeds the amount for which the decree had been passed by
the learned single Judge and the appeal relates to the
bal ance amount of the said claimof the appellant-Blank and
the security furnished by the respondents is towards the
entire claim the appellant-Blank, in order to protect its
interest as regards the claim in respect of which the
appel | ant-Bl ank has filed the appeals, could have sought
directions from the Appellate Bench of the Hgh Court to
direct the Special Oficers to take possession of the suit
properties which are the securities for the appell ant-Bl ank
so that the said securities renmain available in the event of
the appel |l ant-Bl ank succeeding in the appeals. The fact that
the appel I ant-Bl ank coul d seek such a direction by noving
for execution of the decree passed by the |earned single
Judge could not, in -our opinion, preclude the Appellate
Bench of the Hi gh Court fromgiving an appropriate direction
during the pendency of the appeals in order to protect the
i nterest of the appell ant-Bl ank

As regards the preparation of the inventory of the
stock of tinber and appoi ntnent of a Tinmber Expert to assist
the Special Oficers for the purpose, it has been urged by
Shri Msra that the said inventory had already been prepared
by the Special Ofers and no further ‘inventories are
required to be prepared. In this context, the |earned
additional Solicitor  GCeneral has subnitted that after the
maki ng of the said inventories-there has been considerable
change inasnuch as . the goods nentioned in. the said
inventories have been sold and, therefore, fresh inventories
are required to be prepared and that the appoi ntnent of a
Ti mber Expert to assist the Special Ofers would enable a
meani ngful and conplete inventory  about quality, quantity
and realisable value of the suit properties being prepared.
Having regard to the fact that the appellant-Blank is
seeking direction that the Special Oficers be directed to
take possession of the securities, including the stock of
timber, the H gh Court, if it gives such a direction, my
al so consider the request of the _appellant-Blank for
appoi ntnent of a Tinber Expert to assist the Special Ofers
in preparing an inventory of the stock of tinber of which
possession is taken by themin pursuance of the direction
gi ven by the Hi gh Court.

The appeals are, therefore, allowed, the inpugned
orders of the Appellate Bench of the High Court are set
aside and it is directed that the applications submtted by
the appellant-Blank for direction to the Special Oficers to
take possession of the securities and for appointnent of a
Ti mber Expert to assist the Special Oficers for the purpose
of preparing an inventory of stock of tinmber “shall be
consi dered by the High Court merits. No orders as to costs.




