http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

CASE NO. :
Appeal (civil) 9961-9962 of 1995

PETI TI ONER
ARUNKUMAR AND ANR

RESPONDENT:
SHRI NI WAS AND CORS

DATE OF JUDGVENT: 08/04/2003

BENCH
DORAI SWAMY RAJU & ASHOK BHAN

JUDGVENT:
JUDGVENT

2003 (3) SCR 453
The following Order of the Court was delivered:

The above appeal s have been filed agai nst the common Judgrment and decree
passed by the Division Bench of the H gh Court of Bonbay, Aurangabad Bench
on 20.9.1993 in FA Nos. 3 and 36 of 1986, whereby the | earned Judges in
affirmng the decisionof the Trial Court, have chosen to reject the
appeal s i ncluding the cross-objections.

The only question that arose for consideration was as to the construction
to be placed on the WI|| dated 28.1.1969, executed by late Sitabai w fe of
Ranthandra Ganesh Mudhal wadkar. I'ndi sputably, she.is the absol ute owner of
the property which was the subject matter of the WIl in question. As per
the WIIl, a translated copy of which was furnished and placed on record,
the testator nade the bequest in the follow ng termns:

"After ny death, ny husband Shri Ramachandra Ganesh Mudhal wadkar shall be
the heir and owner of my property as detailed below In accordance with
this WIIl (i) Master Anilkumar s/o Narhari aged 12 (ii) Master Arunkunar
s/o Narhari aged 9 (iii) Master Shashi kant s/o Narhari aged 6, shall be the
owners of ny property after the death of ny husband. Narhar Shanrao
Satarkar will be their guardian. My property, the details of ‘which are

gi ven bel ow shall be enjoyed by my husband Shri Ranthandra Ganesh

Mudhal wadkar and the above named (i) Anilkumar (ii) Arunkumar - (iii)

Shashi kant sons of Narhar Shanrao Satarkar in accordance with this WII.

This will is being nade for the benefit and enjoynent of the property by ny
above nanmed husband and minor boys. The said mnor boys are the sons of ny
niece i.e. the sons of the daughter of ny brother. |- have no issues and

there is no likelihood of any, now These boys and their nother have stayed
with ne since their childhood. That is why | have the sane affection for
themas if they are nmy children. Since | amfond of them | wish that ny
property should naturally go to themafter nmy death and the death of ny
husband. The source of ny property which is being given away by this
testanent is like this. This is ny self acquired property. At the tinme of
nmy marriage, ny nother has given me 15 tolas of gold. After ny marriage ny
husband has given ne ornaments wei ghing 20 tolas. Thus 35 tolas of gold is
ny Stridhan and out of the sale proceeds of gold the said property is

pur chased.

The rel ati ons of ny husband have no right to this estate nor there will be
any in future. "

The testator died on 20. 5. 1976. Her husband who cane into possession of
the property under the WIl also died on 20. 8. 1976. It appears that the
br ot her of Ramachandra-deceased husband of the testator, cane with his
children to performthe last rites of deceased Ramachandra and fromthat
time onwards he continued to stay in the property by dislodging the
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plaintiffs who were minors, at that tinme, foll owed by sone crimna
conplaints etc. It appears that soon thereafter a civil suit No. 689/1976
agai nst the appellant in FA No. 36 of 1996 then a minor and the father of
the appellants was filed for an injunction restraining himfrominterfering
with the possession of the properties and for a declaration that he is the
absol ute owner of the house. The said suit appears to have ended into a
conprom se, in the teeth of undue pressures and coercion due to sone police
conplaints and that by virtue of the conprom se decree passed in the said
suit, the respondents continued to hold possession of the property. The
appel l ants filed special civil suit No. 76/ 1989 contending that as per the
WIl of the deceased Sitabai, referred to above, they had beconme the owners
of the property after the life tine of her husband Ramachandra and the
conprom se decree obtained in the presence of the father of the appellants,
was vitiated by undue influence, coercion and mnisrepresentation and
therefore, it does not affect the rights of the appellants to the property
under the WII. Cainmng that the defendants were in unlawful possession of
the suit property the appellants-plaintiffs, claimng to be the real owners
and entitled to get possession of the suit property, filed a suit for
possessi on. The suit was hotly contested and the |earned trial Judge after
trial though sustained the claimthat the conprom se decree passed in RCS
No. 689 of 1976 was vitiated by coercion and m srepresentation and will not
stand in the way of the appellant-plaintiffs, construed the WIIl to mean
that the disposition in favour of the plaintiffs was preceded and

super seded by the disposition in favour of the deceased Ranachandra the
husband of the testator, who according to the learned trial Judge in the
light of Section 124, illustration (i) of the Indian Succession Act, 1925,
inherited the property as full owner and therefore, the plaintiffs were not
entitled to the relief as prayed for.

Aggri eved the appellants herein have filed two separate appeal s. Defendants
1to 3 and 5 to 7 have fil ed cross-objections challenging the findings
regarding the nature and legality of the conpronise decree passed in RCS
no. 689 of 1976. Those appeal s as well as cross-objections cane to be

di sm ssed affirm ng the decision of the l'earned trial Judge, resulting in
the filing of these appeals.

The | earned counsel for the appellants reiterating the stand taken in the
courts bel ow contended that the WIl in question has not been properly
construed and the construction nade thereof in the Iight of Section 124,
illustration (i), resulted in a grave error of |aw The husband of the
testator had, according to the |earned counsel, got only a'life estate and
not absolute estate as a full owner and the construction placed on the WI|I
by the courts bel ow, defeats the wishes and intentionof the testator, and
t heref ore cannot be sustai ned.

Per contra, the | earned counsel appearing on behalf of the respondents
while deriving inspiration fromthe findings of the courts below contended

that the legacy in favour of the plaintiffs will not take effect on the
terns of the WIIl unless the husband of the testator pre-deceased the
testator and that at any rate the interest created under the WII |in favour

of the husband Ramachandra was not only an absol ute one but al so takes
effect imediately after the death of the testator.

The essential principles which should guide the courts .in_ interpretation of
WIlls, in contrast to the other class or category of docunments, have been
set out, on a review of the entire case | aw on the subject, succinctly in
the decision of this Court in Navneet Lal @Rangi v. Gokul and O's., [1976]
1 SCC 630, as hereunder

(i) The fundamental rule is to ascertain the intention of the testator from
the words used, the surrounding circunstances for the purpose of finding
out the intended neani ng of the words which have been enpl oyed,;

(ii) The court, in doing so is entitled to put itself into the arncthair of
the testator and is bound to bear in nmnd al so other matters than nerely
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the words used and the probability that the testator had/would have used
the words in a particular sense, in order to arrive at a right construction
of the WII and ascertain the neaning of the |anguage used;

(iii) The true intention of the testator has to be gathered not by
attaching inmportance to isol ated expression but by reading the WIIl as a
whole, with all its provisions and ignoring none of them as redundant or
contradictory, giving such construction as would give to every expression
sone effect rather than that which would render any of the expressions

i noperati ve;

(iv) Where apparently conflicting dispositions can be reconciled by giving
full effect to every word used in a docunent, such a construction should be
accepted instead of a construction which would have the effect of cutting
down the clear neaning of the words used by the testator;

(v) It is one of the cardinal principles of construction of Wlls that to
the extent that it islegally possible effect should be given to every

di sposition contained in the WIIl, unless the | aw prevents effect being
given to it. If even there appear to be two repugnant provisions conferring
successive interests and the first interest created is valid the subsequent
i nterest cannot take effect, the court will proceed to the farthest extent
to avoi d repugnancy, so that effect could be given ( as far as possible, to
every testanmentary i'ntention contained in the WII.

After declaring the above position, theterm’'Mlik' wused therein, as in
the present case before us, despite the use of |anguage such as-"of ny
entire estate........ and shall have all the proprietary powers" construed
the WIIl to confer only a nmere life estate, the context and surrounding
circunmst ances were relied upon'to give effect to the real intention of the
testator in giving the property ultimately to the testators sister’s son
The distinction attenpted by the H gh Court to exclude the applicability of
the ratio laid down therein is without any rhyne or reason and not based
upon any genuine or real difference. The H gh Court instead of objectively
construing the WIlIl, applying the well settled principles in the context
and surroundi ng circunstances disclosed fromthe WII itself and deducing
its conclusion by a rational process of reasoning, first assunes the
bequest to in favour of the husband to be absolute and then attenpts to

di stingui sh the decision of this Court in its application to the case on
hand as irrel evant considerations.

We have carefully considered the subm ssions of the | earned counse
appearing on either side. On going through the recitals in the WIIl and
construed in the light of the intention openly and firmy expressed in
unmi st akabl e terns, by the testator as well-as the underlying scheme of

di sposition made under the WIIl, as also the reasons which inpelled her to
bequeath ultimately the properties for the benefit of the mnors, 'the
appel l ants, we are unable to subscribe to the construction placed by the
courts bel ow or approve of the sane. Though it is stated that after the
death of the testator her husband Ramachandra shall be the heir and owner
of the property there is an essential rider and linitation indicating that
such successi on or ownership has to be "as detailed bel ow', meani ng thereby
further stipulations as are contained in the WIl. The said clause in the
WIIl is imrediately followed by the provisions that in accordance with the
WIIl the three appellants herein shall be the owners of the property after
the death of the husband. The intention of the testator in respect of what
has been bequeathed in favour of the husband of the testator is only a
l[imted [ife interest, is nmade clear also by the words next follow ng, "M
property....... shal | be enjoyed by my husband..... and the above
naned........ three mnors. " It is found

further stated in the WII that the same is being nade "for the benefit and
enj oynment of the property by nmy above husband and m nor boys." Reasons al so
have been assigned in the WII itself as to why those three ninor children

have been chosen for being given the ultimte and absolute rights after the
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death of her husband. In addition to all this, there is a specific clause
which in unni stakeable terns stipulate that "the relations of my husband
have no right to this estate nor there will be any in future. "

In the light of the above noticed provisions in the WIIl, the testanent
cannot be construed to bequeath the property absolutely in favour of the
husband and pl aci ng such a construction would anpbunt to not only re-writing
the several clauses in the WII but would constitute violence to the

| anguage and further defeat the very intention of the testator. Courts have
often reiterated the cardinal principle that the intention of the testator
shoul d be given the primary inmportance and construe the words in the
background of the intended meani ng which the testator hinmself desired to
ascribe to the words used. There are overwhelnmng intrinsic materials in
the docunent itself which, in our view, necessitate a |limted neaning being
given to the word "Malik’ inthis case also to construe the bequest in
favour of the husband to be a life estate only. W are convi nced, on going
through the recitals in the WIl, that the only possible and reasonabl e
construction that could be placed on the WII by giving full effect to the
intention of the testator as found expressed in all relevant portion of the
WIl woul'd be to construe the bequest nade in favour of her husband as one
for life interest and renainder bequeathed absolutely in favour of the
three minors after the life time of her husband.

Strong reliance placed by the | earned counsel for the respondents on the
decisions of this Court in Muul eshwar Mani ~and Os. v. Jagdi sh Prasad and
Os., [2002] 2 SCC 468 are inappropriate having regard to the vast and
radi cal difference in the | anguage of 't he docunent construed therein and
the one before us, in this case. The provisions contained in Section 124
wi Il have no relevance to the case on hand and on the very construction of
the WIIl, the claimof the appellants deserves to be upheld.

Consequently, the appeals are allowed, the judgnent and decree of the
courts below are set aside and the suit filed by the appellants shall stand
decreed, as prayed for.

No costs.




